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CASES  IN  ADMIRALTY. 


Thb  Ship  Great  Bbitain. 

Vhoi  a  Mulor  brings  a  suit  in  rwn  agaixiat  a  Bhip  to  enforoe  a  oonditional 
Agreement^  made  with  the  master,  and  outrida  of  the  written  artiolee,  he 
will  be  required  to  file  a  stipulation  for  eosts  in  the  same  manner  as  an  or- 
dinary soitor. 

Role  46  of  the  Distriot  Court  was  intended  to  give  seamen  high  privileges  for 
the  eolleetion  of  the  wages  agreed  upon  iat  their  serriees ;  it  will  not  be  ex 
tended  to  elaims  extraneous  the  eontraets  for  wage& 

A  eook  not  allowed  to  proeeed  under  the  rule  in  rmn  against  a  veasel  to  en- 
force a  demand  for  the  tluth  made  during  a  voyage,  when  that  perquisite 
was  not  agreed  for  in  the  shipping  artielee.  He  must  give  the  stipulations 
exacted  in  ordinary  eases  for  libellants. 

Betts,  J. — ^A  motion  was  made  by  the  owner  of  the 
ship  that  the  libellants  be  ordered  to  file  the  nsnal 
stipulation  to  cover  the  costs  of  suit,  and  that  proceed- 
ings in  the  cause  be  stayed  until  the  order  is  complied 
with. 

The  action  was  brought  by  the  cook  of  the  vessel  to 
recover  the  value  of  the  aluah  made  on  her  last  voyage, 
and  appropriated  by  the  master  to  himself  as  owner,  on 
her  arrival  in  port 

The  wages  stipulated  in  the  articles  ($16  per  month) 
have  been  paid  the  libellant  in  full,  but  he  avers  in  his 
libel  that  the  master  agreed  to  allow  him  the  ahuh  in 
addition  to  the  money  wages ;  and  it  is  insisted  in  his 
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The  Ship  GrMt  BriUin. 


behalf  that  his  case  comes  within  Rule  45  of  this  Gonrti 
which  provides,  that  seamen  soing  in  rem  for  wages  in 
their  own  right,  and  salvors  coming  into  port  in  pos* 
session  of  the  property  libelled,  shall  not  be  required 
to  give  such  security  (stipulation  for  costs)  in  the  first 
instance. 

He  had  brought  suit  against  the  master  personally 
on  that  agreement,  and  recovered  judgment  in  the  Ma- 
rine Court  of  this  city  for  $31,  the  value  of  the  8lu8\ 
and  that  judgment  has  not  been  satisfied ;  he  is  now 
proceeding  against  the  ship,  to  render  her  answerable 
for  the  sum,  claiming  it  as  part  of  his  wages  for  the 
voyage. 

The  present  posture  of  the  case  does  not  demand  a 
decision  upon  the  merits  of  the  claim,  but  only  whether 
it  comes  before  the  Court  prima  faoie  as  a  suit  for 
wages,  giving  the  libellant  the  privilege  of  carrying 
it  to  a  hearing  without  entering  into  stipulation  for 
costs. 

Admitting  that  the  written  articles  are  not  conclu- 
sive upon  the  sailor  as  to  the  amount  of  his  compensa- 
tion, and  that  he  may  prove  by  parol  an  agreement 
made  at  the  time  for  the  allowance  of  perquisites  or 
other  privileges  as  part  of  the  recompense  for  his  ser- 
vices, it  would  not  follow  that  he  should  be  allowed, 
against  the  owner,  to  go  into  that  collateral  matter  with- 
out indemnifying  him  for  costs,  if  he  fails  to  establish 
his  allegations  by  proof 

The  shipping  articles  are  the  first  and  highest  evi- 
dence of  the  liability  of  the  ship.  The  owner  is  to  be 
presumed  cognizant  of  that  engagement ;  and  if  at  the 
termination  of  the  voyage  he  contests  the  right  of  the 
sailor  to  that  compensation,  it  is  reasonable  and  eqoi* 
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Tlie  Ship  Oreftt  BriUia. 


table  that  tile  seaman  should  be  allowed  to  seek  the  aid 
of  the  Court  for  enforcing  it  without  the  condition  of 
giving  security  for  costs.  But  when  he  interposes  an 
additional  demand  not  mentioned  in  the  articles,  and 
resting  on  extraneous  eyidence,  or  dependent  upon 
contingencies,  the  equity  of  the  protection  passes  to 
the  side  of  the  owner,  and  he  should  be  indemnified  in 
the  controversy  respecting  such  a  claim,  if  it  be  ulti- 
mately shown  to  be  unfounded. 

Here  is  a  written  contract  on  the  part  of  the  libel- 
lant  to  serve  for  $16  per  month;  that  sum  haa  been 
fully  paid  him ;  but  he  ajsserts  that  there  was  a  condi- 
tional verbal  agreement  between  him  and  the  master 
that  the  vessel's  alvsh  should  belong  to  him  also  if  he 
performed  his  duties  satisfactorily.  If  this  is  a  con- 
tract binding  on  the  ship,  it  is  not  one  the  owner  must 
be  presumed  to  have  sanctioned,  as  it  appears  to  have 
been  a  verbal  arrangement  between  him  and  the  master 
aside  of  the  engagement  in  the  articles.  It  is,  more- 
over, positively  denied  by  the  master,  and  the  seaman 
shows  no  equity  entitling  him  to  prosecute  the  ship  for 
the  claim  without  giving  the  stipulation  of  an  ordinary 
suitor. 

The  rule  was  intended  to  give  seamen  high  privileges 
in  collecting  the  wages  agreed  upon  for  their  services, 
but  it  was  not  designed  to  distinguish  them  from  other 
suitors  in  respect  to  emoluments  and  advantages  arising 
out  of  collateral  arrangements^  and  not  directly  and 
palpably  part  of  their  wages. 

Leaving  the  libellant  the  opportunity  to  take  the 
judgment  of  the  Court  on  his  case  in  respect  to  his 
right  to  recover  at  all,  and  also  in  respect  to  the  lia- 
bilily  of  the  vessel  for  the  ainount,  I  am  of  opinion 
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The  SUamboftt  Swslloir. 


that  he  is  not  entitled  to  hold  the  ship  in  arrest  upon 
it,  without  filing  the  ordinary  stipulation  for  costa  It 
is  accordingly  ordered,  that  unless  the  libellant  file  stip- 
ulation for  costs,  according  to  the  course  of  the  Court, 
immediately  on  notice  to  his  proctor  of  this  decision, 
the  ship  be  discharged  from  attachment,  and  that  the 
libellant  stand  chargeable  in  the  first  instance  with  the 
expenses  of  her  arrest 

A.  Nash^  for  libellant 

Burr  dk  Benedict^  for  claimants. 


The  Steajcboat  Swallow. 


By  tli«  i^eU-fldUlad  prindplM  of  maritime  Uw,  where  eeemen  employed  for 
A  Tojege,  or  by  the  month,  rolantarily  leave  the  YOMel  before  the  ter- 
mination of  the  Yoyage,  or  the  expiration  of  the  time  for  irhioh  they  hired, 
withont  good  canie,  or  the  eonsent  of  the  matter,  they  will  thereby  forfeit  the 
wages  prenonely  earned. 

A  party  will  not  be  allowed,  by  taddng  a  small  nndispnted  daim,  upon  whieh 
he  has  never  made  a  demand,  to  a  eooteated  daim  for  wages  denied  him,  to 
reeoTer  ooets  on  the  demand  denied  him. 

The  principles  toaching  the  dnties  of  seamen  mider  a  eontraet  of  hiring  on 
a  sea  voyage  are  binding  upon  those  engaged  in  the  navigation  of  inland  tide 
waters.  A  suit  for  wages  eannot  be  maintained  until  the  contract  of  service 
is  performed  or  released. 

The  testimony  of  a  ship's  crew,  being  joint  libeUants,  each  swearing  for  the  other, 
will  be  received  with  great  caution.  The  Court  will  be  more  incUned  to 
eredlt  the  master  of  the  vessel,  when  the  evidence  between  them  is  contra* 
dictory  and  he  has  no  interest  in  the  action. 

Full  costs  will  be  decreed  the  claimant,  although  the  demand  of  the  libellants 
is  less  than  $50  to  eaeh. 

Benedict^  for  the  libellants. 

Hoffmany  for  the  claimant 

Bbtts,  J. — ^The  crew  of  the  steamboat  Swallow  ar- 
rested the  ship  .upon  a  joint  libel  for  wages  for  half  a 
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The  8Ce«mboat  Sirallow. 


month's  service  on  board  her  upon  the  North  Biver. 
She  is  a  large  passenger  vessel,  making  daily  trips  be- 
tween New- York  and  Albany.  The  action  is  defended, 
npon  the  gronnd  that  the  Ubellants  deserted  the  vessel, 
and  thereby  forfeited  their  right  to  wages.  The  Ubel- 
lants were  employed  by  the  month  as  deck  hands  on 
the  boat,  and  the  answer  charges,  that  withont  the  con- 
sent of  the  master,  or  any  officer  of  the  boat,  they  left 
the  ship  before  the  termination  of  the  time  for  which 
they  had  engaged  to  serve,  and  as  the  boat  was  about 
leaving  this  port  on  her  daily  trip  to  Albany. 

It  is  admitted  that  a  claim  of  Dates,  one  of  the  libel- 
lants,  for  $15,  for  taking  charge  of  the  boat  during  the 
winter  months,  is  just,  and  ought  to  be  paid. 

By  the  well-settled  principles  of  maritime  law,  where 
seamen,  employed  for  a  voyage  or  by  the  month,  volunta- 
rily leave  the  vessel  before  the  termination  of  the  voy- 
age or  the  expiration  of  the  time  agreed  upon,  with- 
out justifiable  cause  or  the  consent  of  the  master,  they 
thereby  forfeit  all  wages  previously  earned. 

The  libellants,  as  witnesses  each  for  the  other,  give 
evidence  tending  to  show  that  they  were  discharged 
firom  the  boat  by  the  master. 

The  testimony  is  met  by  express  denial  on  the  part  of 
the  master.  His  testimony,  if  believed,  is  conclusive  that 
the  men  left  the  boat  in  his  absence  and  without  his 
consent. 

The  law  admits  a  crew  to  testify  on  a  question  for 
wages  for  each  other,  but  does  not  disregard  the  bias 
which  will  naturally  influence  them  to  give  the  case  a 
coloring  most  fsivorable  to  their  feelings  and  interests ; 
and  it  is  to  be  furthermore  noticed,  that  they  are  all 
implicated  in  the  charge  of  disorderly  and  mutinous 
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oondact  on  board,  and  that  their  joint  testimony  is  in- 
tended to  estabtiah  for  them  a  justification  of  thdr  oour 
doct 

..  Their  eyidence^  under  such  ciroumstanoes,  must  be 
received  with  great  caution. 

The  boat  arrived  here  from  Albany  the  morning  of 
tiie  day  the  libellants  left  her.  The  day  previous,  about 
breakfast  time,  a  fight  had  occurred  in  the  kitchen  and 
on  the  deck  between  the  cooks  and  some  of  the  crew, 
one  Bhind  being  the  ringleader.  The  other  libellants 
joined  Rhind  in  the  afiiay. 

The  master  joined  the* boat  at  Red.  Hook,  on  her 
passage  down  from  Albany,  and  next  morning,  on  learnr 
ing  the  distnrbanoe,  he  discharged  the  two  cooks  and 
Rhind  in  New- York. 

Their  wages  were  paid  to  the  time  of  their  discharge. 

The  libellantB,  to  justify  leaving  the  vessel,  and  to  ^- 
tablish  their  right  to  wages,  attempt,  by  their  own  testi- 
mony, to  prove  they  were  discharged  by  the  master. 

Dates  says :  ^'  That  he,  in  presence  of  three  or  four 
others,  asked  the  master  what  was  to  be  done ;  whether 
they  or  the  black  men  {cooks)  were  to  go  ashore? 

The  master  replied,  they  might  every  d d  one  go 

ashore,  and  go  to  the  office  for  their  money.'' 

Deyo  says :  ^^  He  went  to  the  master  with  Dates  and 
asked  what  was  to  be  done  ?  The  master  said  he  would 
look  into  the  matter,  and  those  who  were  in  fault  might 
go  ashore,  and  those  who  were  not  might  stay." 

FvHOet  replied :  ^^  I  am  one  of  them." 

BdbeB  said)  he,  also,  had  been  engaged  in  the  dis- 
turbance. 

The  master  said,  ^^  he  had  more  trouble  than  a  little 
with  him,  ca^  iold  Knight  to  pay  them  alU  off  and  Id 
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titem  jfc^/'  and  then  the  master  went  away.     The  wit- 
nesB  turned  to  his  work. 

Grum  testified,  that  Dates  asked  the  master  ^^  what 
he  intended  to  do  with  the  black  men  ?'' 

The  master  replied,  ^^  he  had  discharged  them,  and 
would  discharge  aU  who  were  concerned  with  them.^^ 

FuUer  said,  ^^  he  wafr  one,"  and  the  master  ord^ed 
Knight  to  pay  him  off. 

DaUs  said,  ^^  he  might  as  weU  go,  too,"  and  the  mas- 
ter said,  "  Let  every  d— — d  one  of  them  go." 

SdUck  gives  this  aocount  of  the  occnrrence :  ^^Datea 
adced  the  master  .what  was  to  be  done  about  the  dia- 
tnrbance?"  He  answered,  ''he  had  discharged  the  two 
negroes  and  Bhind,  and  meant  to  discharge  as  &at  as 
he  found  others  interested." 

IktUer  said  he  was  interested,  and  the  master  said : 
"Go  to  the  office  and  get  your  money,  and  every 
d — thI  one  of  yqn."  A  number  of  the  crew,  he  thinks  a 
majority,  were  thei^e  sitting  on  chairs  and  boxes  near  by. 

The  master  testifies,  that  he  ordered  the  cooks  and 
Khind  to  be  discharged  in  tiie  morning — at  about  11 
A.  M;.-^the  work  on  the  boat  having  been  done  up^ 
The  men  were  sitting  about  on  boxes. 

At  this  time  Fufier  asked  what  was  to  be  done.  He 
replied,  that  if  any  one  had  any  thing  to  do  with  the 
disturbance  he  woidd  discharge  him. 

Fuller  said  he  was  one. 

Witness  ordered  him  ashore,  and  to  go  and  get 
money.     The  remamder  of  the  crew  were 
about  the  boat 

Dates  said  he  haid  struck  the  negroes,  and  the  wit* 
nete  answered  he  had  done  tight,  and  then  all  the  men 
went  to  work. 


I 
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At  about  3  P.  M.  he  first  heard  the  men  had  left  the 
boat ;  he  directed  the  pilot  to  supply  their  places,  but 
not  to  take  either  of  those  who  had  left. 

The  pilot  wished  to  take  one  or  two  of  them.  No 
one  of  these  men  offered  to  return  to  duty. 

The  pilot  testified  that  he  tried  to  dissuade  the  men 
firom  leaving  the  boat,  but  they  said  the  master  told 
them  they  might  go  ashore. 

This  rehearsal  of  the  testimony  as  to  the  disturbance 
on  the  boat  and  the  declarations  of  the  master  show 
l3iat  there  was  no  direct  discharge  of  any  of  the  libel- 
lants,  or  any  consent  on  his  part  to  their  leaving  the 
ship. 

It  will  be  seen  that  Dates  gives  a  different  version  of 
his  language  fi*om  the  other  witnesses,  and  confirms  the 
statement  made  by  the  master.  The  Ubellants  asked 
him  what  was  to  be  done  in  regard  to  the  occurrence 
of  the  previous  morning,  and  he  replied,  "  that  he 
would  look  into  the  matter,  and  those  who  were  in 
fiskult  might  go  ashore." 

No  ol^er  complaint  was  made  against  the  hands  than 
the  particular  act  of  misconduct  and  disorder  at  Al- 
bany, and  the  direction,  or  rather  permission,  to  go 
ashore  and  be  paid  off,  was  a  correction  for  the  fault 
they  had  committed.  They  elected  to  accept  that 
punishment,  and  tendered  no  apology  or  atonement  for 
their  conduct,  nor  did  any  one  offer  to  remain  with  the 
vessel  and  perform  his  duty. 

The  burden  of  proof  is  upon  the  libellanta  .  They 
broke  their  contract,  and  they  must  show  that  they 
have  a  dear  excuse  in  law  for  so  doing. 

K  they  were  disdiarged  without  just  cause,  they 
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would  be  entitled  to  recover  the  foil  amount  of  the 
wages  for  the  month ;  so,  also,  if  they  leave  before  the 
time  of  service  for  which  they  engaged  has  expired, 
without  a  legal  excuse,  they  forfeit  all  wages  earned. 

In  comparing  the  statements  of  the  libellants  them* 
selves  with  those  of  the  master  and  pilot,  I  am  satisfied 
his  order  or  direction  to  go  ashore  applied  to  the  men 
alone  who  had  engaged  in  the  afl&ay  on  boards  and 
not  to  all  the  libellants. 

The  reciprocal  testimony  of  the  libellants,  each  en- 
deavoring to  prove  a  discharge  for  his  feUows,  should 
be  received  and  acted  upon  with  great  caution,  espe- 
cially  when  it  stonds  contradicted  by  the  evidence  of 
the  master,  and  the  strong  probabilities  of  the  case.  It 
would  be  a  dangerous  confidence  in  evidence,  derived 
from  witnesses  so  circumstanced,  to  hold  that  it  author- 
ized all  these  men  to  abandon  the  ship,  and  maintain 
an  action  for  fuU  wages  for  the  term  of  their  contract, 
and  of  mischievous  influence  to  countenance  in  a  crew 
conduct  so  disorderly  as  that  pursued  by  these  libel- 
lants. For  a  crew  to  leave  abruptly  a  large  passenger 
steamer,  on  the  point  of  sailing,  might  cause  the  trip 
to  be  lost  to  the  owners,  and  the  travelling  community 
to  be  greatly  inconvenienced,  or  perhaps  the  more 
serious  hazard  of  putting  the  vessel  in  the  charge  of 
those  unskilled  and  incompetent  to  her  safe  management 

This  freak  on  board  the  boat,  in  which  so  much 
hasty  temper  was  displayed,  afforded  no  excuse  to  the 
men  for  breaking  their  contract  and  resorting  to  an 
action  for  future  or  past  wages. 

When  the  parties  had  come  to  a  cooler  consideration^ 
the  whole  matter  might  probably  have  been  compro* 
mised   between  them;   the  owners,  upon  a  suitable 
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aoknowledgmait  due  on  the  part  of  the  men,  should 
have  overlooked  the  irregularity  and  breach  of  duty 
which  had  occurred,  and  continued  them  on  board 
with  pay  for  their  past  service& 

The  libeUants  have  not  chosen  to  adopt  this  course ; 
and  instead  of  resorting  to  a  trial  by  jury  before  a  local 
Court,  wheiie  the  equities  on  both  sides  might  have 
bee&  considered  with  liberal  allowances  to  both  parties, 
they  have  chosen  to  arrest  the  ship  in  a  Court  of  Admi- 
ralty, and  submit  their  rights  to  be  decided  on  the 
principles  of  the  maritime  law,  and  the  owners  insist 
their  daim  shall  be  judged  by  the  strict  rules  of  that 
law.  By  the  maritime  law,  an  authoriaed  and  delibe- 
rate departure  by  seamen  from  a  ship  in  the  course  of 
a  voyage,  without  intending  to  return  to  her,  is  cause 
for  tiie  forfeiture  of  antecedent  wages  earned  by  them. 
{Ghutman  v.  Dennteon^  1  Sumner^  373  ;^  3  Kent  Cam. 
198.)  But  the  Court  might  exercise  a  discretion  in 
such  case,  and  even  if  the  men  were  guilty  of  a  wilful 
desertion,  might  reduce  an  absolute  forfeiture  of  wages 
to  a  fine  or  mulct  proportionate  to  the  offence. 
(The  Vnum^  1  Blotch,  dt  How.  554 ;  The  Lady  Camp- 
beU,  2  Hogg.  5;  The  Malta,  Ibid.  168.)  These  princi- 
ples embrace  maritime  services  and  obligations  of 
seamen  employed  in  coasting,  or  tide  water  navigation 
on  rivers,  equally  as  at  sea.  Under  the  facts  in  proo^ 
the  libellants  had  no  right  to  abandon  the  ship  of  their 
own  accord,  and  they  fail  to  show  that  kind  of  dis* 
chaj^  by  the  master  which  would  sustain  the 
obligation  of  the  ship  to  them  for  their  wages.  He 
was  justifiable  in  punishing  them  for  misconduct  on 
board  by  putting  them  ashore  at  th^  home  port ;  and 

direction  to  them  to  go  to  the  clerk  of  the  boat  and 
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receive  paj  for  half  a  month's  wages  was  no  recogni- 
tion of  the  legal  obligation  of  the  ship  to  them  for 
wages. 

Soy  also,  it  is  to  be  observed  that  their  hiring  wafi  by 
4he  month,  and  both  by  the  Admiralty  and  the  com- 
mon law,  if  they  leave  the  service  during  the  month, 
without  justifiable  cause,  the  obligation  to  pay  for 
past  services  is  destroyed.  Dates  is  entitled  to  recover 
the  $15,  antecedently  due  him;  but  as  no  proof  is  given 
that  he  ever  demanded  that  money,  he  will  not  be  al- 
lowed now,  by  t$xkmg  it  to  his  other  claim,  to  cany 
costs. 

If  there  be  an  equity  in  his  behalf  to  costs  on  this 
demand,  the  owner  would  have  an  equal  equity  to 
costs  against  him  on  the  other,  which  waa  the  only 
subject  of  contestation,  and,  as  &r  as  appears  upon  the 
proofe,  the  only  one  made  known  to  the  owner  or 
master. 

The  case  as  to  costs  will  prove  a  hard  one  on  the 
libellants,  but  it  was  their  folly  or  misfortune  to  bring 
an  action  where  they  had  not  sufficient  proof  to  sup- 
port it 

On  the  evidence  as  it  stands,  I  am  of  opinion  that 
there  must  be  a  decree  for  ftiU  costs  against  all  the 
Kbellants,  except  Dates,  although  the  respeetire  de- 
mands are  below  $50 ;  and  that  a  decree  be  entered  in 
favor  of  Dates  for  the  sum  of  fifteen  dollars,  witiioat 
costs. 
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The  Schooneb  LEONiDAfl. 

Wh«re  fhe  m«to,  upon  the  deoeaM  of  the  nuMter,  nieeeedt  to  the  ttmaund  of 
the  y«m1,  he  eaimoi  toe,  t»  rm,  fsr  the  eitn  eonip«Bs«tion  he  thm  he- 
eomee  eptttled  to  m  eetiog  nueter. 

Aeeotding  to  the  English  end  Ameriean  tmam,  the  mate  moat  soe  in  the  Admi- 
ralty aa  wtaU.  Hia  chum  for  serneea  aa  fwiporary  muimrf  either  demaaded 
aa  additional  wagea  or  aa  a  ^mambm  wurmi,  mint  be  agitated  elaewherei 
By  the  well-eettled  rule  in  Admiralty,  the  maater  of  a  ihip  ia  entitled  only  to 
an  action  in  ptraomtan  for  the  recovery  of  compenaation  for  hia  aerriceib 

The  holder  of  a  bill  of  lading  haa  a  remedy  in  Admiralty  agaiaat  the  maater 
on  hia  ondertaking,  or  personally  against  the  owners  of  the  Tessd,  or  againat 
the  Tcssd  tn  rem,  where  the  goods  shipped  on  board  are  not  deliTcred. 

If  part  of  the  cargo  be  sold  in  a  foreign  port  by  the  master,  to  sapply  the 
neeessitiea  of  the  ship,  the  owner  of  it  may  be  entitled,  in  caae  the  ship  or 
owners  cannot  satisfy  his  demand,  to  proceed  against  other  owners  of  caigo 
to  contribate,  in  proportion  to  their  respectiTe  interests,  towards  hia  indeaa- 
nity. 

In  an  action  in  rem  against  a  Ycssei,  the  Court  cannot  take  eogniaance  of  c^ 
lateral  eqnities  to  enforce  them  against  parties  persofM/Zy,  not  made  parties 
to  the  proceedings^  where  each  decree  may  be  prejadicial  to  their  interests 

Betts,  J. — ^This  is  an  action  instituted  bj  two  sear 
men  and  the  chief  mate  tn  rem,  to  recover  wages  due 
them.  The  demand  hj  the  seamen  and  the  mate  in 
that  capacity  are  not  contested.  But  it  is  made  a 
point  of  controversy  whether  the  mate,  succeeding  to 
the  command  of  the  vessel,  can  sue  in  rem  for  the  extra 
compensation  he  thus  becomes  entitled  to  as  acting 
master. 

It  is  admitted  the  English  rule  does  not  allow  such 
recovery  in  Admiralty,  (2  Bob.  192 ;  The  Favqrii^  2 
Strange^  937,)  but  it  is  contended  that  a  different 
principle  is  sanctioned  in  this  country,  and  the  case  of 
the  Brig  Gfearge  (1  Sumner^  151)  is  relied  upon  as 
establishing  that  doctrine. 
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This  point,  however,  is  not  touched  in  that  decision, 
nor  does  any  principle  there  decided  necessarily  em- 
brace it.  The  mate,  in  that  case,  after  the  command 
of  the  vessel  devolved  upon  him,  went  ashore  and 
received  medical  treatment,  which  was  paid  for  by 
him  ont  of  the  funds  of  the  ship ;  that  disbursement 
was  set  up  by  the  owners  as  a  sum  to  be  deducted 
from  his  wages.     (1  Sumner^  Appendix.) 

But  it  does  not  appear,  from  the  statement  of  this 
ease  in  the  District  or  Circuit  Courts,  that  the  increased 
wages  due  him  as  master  were  included  in  his  demand. 
K  they  were,  no  objection  was  raised  to  their  allow- 
ance, the  cause  proceeding  upon  the  admission  of  the 
libellants*  account,  and  only  seeking  a  decision  as  to 
the  justness  of  that  deduction. 

The  Court  adjudged,  that  as  mate  or  mariner  he  was 
entitled  to  be  cured  at  the  expense  of  the  ship,  and 
that  his  casual  command  of  the  vessel  did  not  deprive 
him  of  any  of  the  incidents  or  privileges  appertaining 
to  him  as  mariner.  Judge  Story  goes  fttrther,  and 
intimates  that  a  master  is  also  entitled  to  be  cured  at 
the  expense  of  the  ship  the  same  as  a  mariner. 

The  last  suggestion  is  advanced  only  to  show  that 
the  Court,  in  adjudging  in  &vor  of  the  libellants, 
cduld  not  be  understood  to  decide,  that  because  he  had 
such  privilege,  he  was  entitled  to  enforce  it  in  rem^ 
nothing  being  now  more  definitely  settled  than  that  a 
master  has  no  remedy  against  the  ship  for  his  services. 

I  do  not  therefore  perceive,  that  the  case  in  Sumner 
has  any  relation  to  the  point  in  question.  It  rests  on 
considerations  and  principles  entirely  distinct  from 
that  of  the  method  by  which  the  mate  is  to  collect  the 
compensation  he  becomes  entitled  to  as  acting  master. 
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I  find  no  American  case  that  confiicts  with  the 
decision  of  the  English  Gonrta  Judge  Peters  expresslj 
affirms  those  cases.  He  says,  the  mate  '^  mast  sue  in  the 
Admiralty  as  mate^  and  his  wages,  as  such  only,  are 
recoverable  here.  His  claim  for  services  as  temporary 
magber^  either  demanded  as  additional  wages  or  as  a 
qvantam  meruit^  must  be  agitated  elsewhere."  (At- 
hyna  v.  Bums^  1  Peters*  Ad.  248,  note.) 

It  is  difficult  to  discover  any  satisfactory  principle 
for  limiting  the  relief  of  a  master  in  the  Admiralty  to 
an  action  in  personcan^  his  services  being  pre-emi* 
nently  in  the  vessel*  and  for  her  benefit ;  and  his  con- 
tract is  technically  with  the  owners,  but  ordinarily 
without  any  personal  knowledge  of  them  or  their  re- 
sponsibility— ^perhaps  scarcely  less  firequently  than  the 
engagements  of  the  seamen.  The  reason  suggested  in 
the  books — '^  The  presumption  is  that  the  mariners 
who  contract  with  the  master,  contract  with  him  on  the 
credit  of  the  ship ;  whereas  the  master,  who  contracts 
with  the  owners,  is  presumed  to  trust  to  their  personal 
credit" — ^is  by  no  means  universally  true  as  matter 
of  &ct,  as  the  employment  of  a  master  is  as  offcen  by  a 
ship's  husband,  agent  or  consignee,  as  by  the  real  owner. 
They  fi-equently  are  numerous  and  widely  dispersed^ 
and  the  ship's  papers  do  not  necessarily  disclose  the 
names  of  the  actual  ownera  Whatever  may  be 
thought  of  the  principle  of  the  rule,  it  is  not  my  pro- 
vince to  disturb  a  well-settled  doctrine  of  law,  and  I  do 
not  discover  any  ground  of  discrimination  upon  which 
a  compensation  as  master  can  be  recovered  by  a  maU 
in  a  method  different  firom  that  established  in  bdbalf 
of  the  master,  taking  his  authority  in  any  other  man? 
ner  than  by  casual  succession.     If  his  action  against 
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the  owners  in  personam  is  carried  to  a  decree^  the  Conrt 
may  equitably  retain  any  surplus  or  remnants  out  of  the 
proceeds  of  the  vessel  in  Court  for  its  satisfaction,  but 
in  this  case  no  such  surplus  will  remain.  So  much  of 
the  libellant's  demand  as  relates  to  an  extra  compensa- 
tion in  his  character  of  master  must  accordingly  be 
disallowed,  and  the  Clerk  will  report  the  amount  due 
him  for  wages,  as  mate,  and  also  the  amount  due  the 
other  parties  suing  with  him,  as  co-libellants. 

At  a  subsequent  day,  upon  the  coming  in  of  the 
Clerk's  report  in  this  cause,  Mr.  Benedid  moved  for  its 
confirmation.  Mr.  Cutting  opposed  the  motion,  and 
ariced  that  $62  75  be  deducted  from  the  amount  re- 
ported due  the  master. 

Bjbtts,  J. — ^The  libellants,  Hill  and  Owen,  had 
a  remedy  in  Admiralty  on  their  bill  of  lading 
agamst  the  master  on  his  undertaking,  or  personally 
against  the  owners  of  the  schooner,  or  against  the 
schooner  in  rem,  because  of  the  non-delivery  of  the 
goods  shipped  on  board.  {Wa/r^s  B.  138;  3  Kent 
Com.  207 ;  SmiMs  Mercantile  Law,  175 ;  Abbott,  92, 
94,  170.)  The  ship  is  bound  to  the  merchandise  and 
the merdiandise  to  the  ship.  {CJeirac,  72 ;  Malpica  v. 
McKotm,  1  Lou.  -B.,  259 ;  Arago  v.  Carvell,  1  Lou. 
R  639.)  And  because  part  of  the  cargo,  their  pro- 
perty, was  sold  in  a  foreign  port  by  the  master  to  supply 
the  necessities  of  the  ship,  the  libellants  might  probably 
be  entitled,  in  case  the  ship  or  owners  could  not  satisfy 
their  demand,  to  compel  ^e  other  owners  of  cargo  to 
eoBtribute  in  proportion  to  their  respective  interests 
towards  his  indemnity.     (Ship  Rachel,  3  Mason^  255 ; 
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OrmtilMdme,  3  Bob.  240 ;  TheBo£mmg,B  BakdSi; 
Ameriotm  Lum.  Co.  y.  Cotter^  3  Pocige^  333.) 

Thej  brouglit  their  adacm  agaiiHt  the  Tessd  akme, 
«id  obtaiiied  %  decree  for  foil  oompeoBtttion  out  of  her 
ptoceedBin  ther^^istry. 

Bat  the  ship's  crew  have  aaioe  intetpoeed  their  de- 
find  for  wages,  and  that  right  takmg  precedenoe  of 
the  shipper's  daim,  and  the  pvoceeds  m  Court  beiiig 
insoffidirat  to  ssliBfy  both,  it  is  iioir  urged  that  die 
nate  shall  be  compelled  to  supply  towards  his  wages  the 
$62  75,  being  the  surphis  of  csrgo  sold  and  lemaiiiuaig 
IB  his  hands,  or  bring  that  money  into  Gonrti  to  be  dis- 
tributed according  to  the  rights  of  these  libdlanta. 

An  acticm,  properly  finsmed,  might  possibly  have  com- 
manded a  decree  conformably  to  the  latter  branch  of 
the  application.  The  money  in  the  hands  of  the  mate, 
as  acting  master,  being  part  of  the  proceeds  of  the  fi- 
beDants'  goods,  belongs  to  them;  and  ss  against  them,  in 
a  sait  fomidedon  that  fiu^t,  he  could  not  retain  it,  to  be 
applied  in  his  acconnting  with  the  owners  of  the  yesseL 

In  an  action  in  rem  against  the  vessel,  this  Comt 
cannot  take  cognizance  of  collateral  equities,  to  be  en- 
forced against  third  persons  not  parties  to  the  suit,  and 
the  shape  of  the  case  before  the  C!ourt  would  accord- 
ingly prevent  the  rendition  of  a  decree  against  the 
mate,  compelling  him  to  perform  an  act  to  his  own  pre- 
judice and  the  advantage  of  the  libellants. 

This  is  not  mere  matter  of  form.  Marthan,  the  mate, 
became,  by  the  decease  of  the  master  before  in  com- 
mand, actual  master  of  the  vessel  for  the  completion  of 
the  voyage.  For  this  extra  service  he  demands  a  com- 
pensation beyond  his  wages  as  mate ;  and  the  judgment 
rendered  in  this  case  by  the  Court  admits  the  validity 
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of  such  demand  as  against  the  owners,  only  denying 
him  a  remedy  %n  rem  therefor.  The  decree  accord- 
ingly gives  him  his  wages,  as  mate  alone,  ont  of  the 
proceeds  of  the  vessel,  and  his  remedy  for  his  services 
as  master  is  against  the  owners  personaUy.  In  the  ad- 
justment of  that  demand  he  wonld  be  entitled  to  re- 
tain,  as  against  them,  any  moneys  in  his  hands  belonging 
to  them,  and  the  products  of  the  sale  of  the  cargo  for 
the  benefit  of  the  vessel,  as  between  them  and  the  mate, 
is  their  fnnd  It  is  therefore  dear,  that  i^  in  this  mode 
of  proceeding,  whether  Hill  and  Owen  (the  libellants) 
obtain  satisfiu^tion  or  not  of  their  demand  firom  the 
proceeds  in  Conrt,  they  can  have  no  legal  anthority  to  . 
force  the  mate  to  an  accoxmting  with  them  in  respect 
to  those  moneys,  and  that  he  wonld  have  a  lien  on  them 
for  the  satisffkction  of  his  wages  as  master. 

Nor  can  the  Conrt  order  an  application  of  that 
money  towards  the  satisfaction  of  the  wages  decreed 
him  as  mate,  and  accordingly  he  must  take  his  com-  '. 
pensation  ont  of  the  moneys  in  Conrt  to  the  amount 
settled  by  the  report,  and  it  must  be  left  to  an  ami- 
cable adjustment,  or  to  an  action,  bringing  the  proper 
parties  before  the  Court,  to  secure  the  libellante,  Hill 
and  Owen,  the  benefit  of  that  fund  belonging  to  them. 

The  motion  to  confirm  the  report  will,  therefore,  be 
granted.     The  deduction  of  $62  75,  asked  for,  is  de- 
nied, but  without  costs  on  that  motioiL 
Vou  IL  2 
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The  Sloop  Mabtha  Annb. 

This  ocmrt  has  joriidiotion  on  the  initanoe  nda  oyer  maritime  torti  eommitted 
the  ehb  $xkd  flow  of  tide. 


Long  Island  Sound  ib  not  only,  in  oommon  Uw  aooepUUon.  an  nnn  of  the  sea ; 
it  la  a  Btpait  nnd  pared  of  tiie  high  teas ;  it  is  not  within  the  territorial  limito 

of  any  partienlar  Statei 
The  inhabitant*  of  Oyater  Bay  towMhip  haye  the  excluaive  right  to  the  oyater 

fiahing  within  that  bay.    And  the  town  has  authority  to  enact  and  enforce 

by-laws  in  support  and  proteetion  of  thnt  right 
But  proeeM  issued  by  ajurtioe  of  the  peaoe,  under  the  nuthori^  of  thoee  Uws, 

eannot  be  executed  on  the  Sound. 
The  seiturc  and  detention  of  the  UbellanVs  yessel,  for  tiie  purpose  of  executing 

such  process  on  board  her,  wasa  mariiime  trespass  and  tort. 
An  action  in  rem  against  the  yessel  attached,  and  in  permmam  against  the  re- 

apondent,  her  master,  will  Uo  in  this  court  for  the  tort 
The  libellantia  entitled  to  recoyer  damages  in  this  aetion,  faiMlirfMtioa  of  th« 

iigury  he  has  sustained. 
But  those  damages  should  be  mitigated,  upon  the  consideraUon  that  the  re- 
spondent was  acting  under  the  command  of  officers  of  the  law,  and  without 
uitentioQ  to  do  the  libellant  any  wrong. 

Bettb,  J. — T}xe  pleadings  and  proofs  in  this  cause 
are  exceedingly  diffuse  and  contradictory.  The  case 
to  be  gathered  from  them  is,  substantially,  this.  On 
the  2d  of  June,  1843,  a  number  of  fishing  craft,  of 
which  the  sloop  Bahama,  owned  by  the  libellant,  was 
one,  went  into  Oyster  Bay,  on  Long  Island  Sound,  an- 
chored in  tide  waters,  and  engaged  in  dragging  and 
raking  oysters,  and  taking  them  on  board.  None  of 
ihe  vessels  or  persons  employed  in  them  belonged  to 
Oyster  Bay.  The  libellant  resided  in  Pelham,  West- 
ehester  County,  where  the  Bahama  also  belonged. 

The  township  of  Oyster  Bay,  by  an  ordinance  or  by 
iaw  authorized  by  the  laws  of  the  State  of  New-York, 
/I  jB.  &  336,)  prohibited  any  person  who  was  not  an 
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inhabitant  of  the  town,  dragging  or  raking  oyBlera 
within  the  bay,  and  subjected  the  person  oomplained 
of  and  convicted  of  the  offence,  to  a  fine,  &c. 

Complaint  was  made  by  the  supervisors  of  the  town 
before  a  justice  of  the  peace  of  the  town,  that  the 
above  mentioned  vessels,  including  the  Bahama,  with 
their  crews,  had  violated  the  law,  and  were  then  in  the 
act  of  fishing  oysters  withm  the  bay.  Whereupcm 
the  justice  issued  a  warrant  to  a  constable  of  the 
towU;  commanding  the  arrest  of  the  persons  complain- 
ed o£ 

About  the  same  time,  the  said  oyster  craft  all  made 
sail,  and  left  the  bay,  running  out  into  the  Sound. 

The  sloop  Martha  Anne  was,  at  the  time,  in  Oystw 
Bay,  and  was  taken  possession  of  by  the  constable, 
under  the  orders  of  the  magistrate  and  supervisors  of 
the  town,  to  go  in  pursuit  of  the  oyster  craft,  then  un-> 
der  way.  A  posse  of  forty  or  more  men  were  also 
summoned  on  board  the  sloop  to  aid  the  constable  m 
making  the  arrest  of  the  fishermen.  Many  of  them 
took  fire-arms  on  board,  and  the  constable  was  accom- 
panied in  the  expedition  by  the  supervisor  and  justice 
of  the  peace,  who  issued  the  warrant  of  arrest^  aU  of 
whom  gave  orders  to  the  company  oq  board  the  slo<^ 
to  proceed  and  arrest  the  accused,  and  adted  in  direct- 
ing and  aiding  the  execution  of  the  ord^ra 

The  sloop,  thus  prepared,  sailed  in  pursuit  of  the 
oyster  craft,  and  as  she  neared  them,  they  were  hud* 
died  together,  some  dozen  in  number.  The  men  on 
them  forbid  the  approach  of  the  sloop ;  and  by  threat* 
ening  to  use  various  weapons,  which  were  brandished 
and  presented,  including  axes  and  fire-arms,  endeavor* 
ed  to  keep  her  and  her  company  off.     The  sloop  was, 
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however,  navigated  ao  as  to  be  brought  up  against  and 
made  &st  to  the  Bahama,  when  twenty  or  more  men 
from  her,  several  of  them  with  fire-arms,  sprang  on 
board  and  arrested  all  the  persons  found  there,  who 
were  brought  back  in  the 'Martha  Anne  to  Oyster  Bay. 
The  respondent  was  master  of  the  Martha  Anne,  and 
under  the  orders  of  the  civil  officers  before  mentioned, 
aided  in  navigating  her  out,  and  in  towing  back  the 
Bahama  to  Oyster  '^j  harbor. 

It  was  proved  that  she  was  brought  back  to  save 
her,  there  being  no  one  on  board  to  take  charge  of  her 
after  her  master  and  crew  were  arrested.  The  Bahama 
was  anchored  and  left  by  those  who  brought  her  back 
in  that  harbor,  but  her  master  was  held  in  arrest  under 
the  warrant,  and  was  taken  before  a  justice  of  the  peace, 
who  condemned  him  to  pay  a  fine  for  the  offence 
charged  against  him.  No  one  interposed  to  prevent 
the  libellant  resuming  possession  and  free  use  of  the 
sloop  subsequently,  but  he  allowed  her  to  remain  unre* 
claimed  and  &Uing  to  decay  at  her  anchorage. 
'  The  respondent  and  claimant  except  to  the  jurisdic- 
tion of  this  court  in  the  case,  because  the  subject  matter 
is  within  the  cognizance  of  the  local  courts,  and  the 
remedy  of  the  libellant,  if  any  he  has,  lies  at  law,  and 
not  in  Admiralty. 

This  objection  would  be  unavailing  in  the  English 
Admiralty,  provided  the  hcus  in  quo^  where  the  trans- 
action took  place,  was  upon  the  high  seas.  (3  Black 
106 ;  2  Braum  Oiv.  and  Ad.  107,  201.)  So  under  our 
federal  sjrstem.  District  Courts  proceeding  as  Courts  of 
Admiralty  and  maritime  jurisdiction,  have  cognizance 
on  die  instance  side,  of  maritime  trespasses  and  torts, 
both  in  rem  and  inperaoncm.    {The  Almeida^  10  Wheat 
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473 ;  Bean  v.  Angus,  Bee's  JR.  369 ;  VInvincibh,  1 
Wheat  238 ;  The  Candalero,  Bee's  R  60.) 

The  subject  matter,  then,  indisputably  appertains  to 
the  jurisdiction  of  this  Court,  provided  the  place  in 
▼hich  the  wrongful  acts  were  done  was  so  also. 

In  this  respect,  our  national  judiciary  has  a  iHder 
Admiralty  and  maritime  authority  than  is  exercised  by 
English  Courts  of  Admiralty.  It  extends  over  all  navi- 
gable waters  where  the  tide  ebbs  and  flows,  and  is  not^ 
as  is  urged  with  great  learning  and  force  of  reasoning, 
restricted  by  the  condition  that  l^e  waters  be  out  of 
the  territorial  limits  of  the  States.  (J)e  Lwio  v.  Boit, 
2  OcXL  4,  398,  and  notes;  Eak  v.  Washington  Ins.  Co. 
2  Story  R.  176.) 

But  in  this  case  the  proof  is  dear  that  the  libellant^s 
vessel  was  come  upon  by  the  respondent  and  the  Mar- 
tha Anne,  near  the  centre  of  Long  Island  Sound.  The 
Sound  is  an  arm  of  the  sea,  within  the  common  law  ac- 
ceptation of  the  term,  being  navigable  tide-water,  (Htjor* 
grave's  Law  Tracts,  ch.  6 ;  Carlery.  Merit,  4  Burr's  R. 
2,162 ;  Hooker  v.  Qunmings,  20  JohfM.  B.  98,)  and 
more  specifically  an  arm  of  the  sea  than  mere  rivers, 
bays  or  inlets ;  because,  in  addition  to  its  tide-water 
and  navigable  quality,  it  is  without  the  territorial  limits 
of  any  county.     (1  Kent,  364,  367.) 

It  more  properly  is  a  strait,  or  inland  sea,  having 
communication  wi^  the  ocean  at  each  end,  and  lying 
between  a  long  extent  of  land  on  two  sides  of  it 
(Jacob.  L.  Diet  Straits.)  But  what  imparts  an  un- 
questionable maritime  jurisdiction  to  the  United  States 
Courts  over  its  waters,  and  renders  it  within  our 
jurisprudence,  (he  high  seas,  is,  that  it  is  not  within  the 
territory  of  any  particular  State  of  the  Union. 
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In  my  opinion,  therefore,  there  is  no  solid  ground  of 
exception  to  the  jurisdiction  of  the  Court  over  liie  case 
presented  by  the  libeL  The  libellant  is  entiUed  to 
satis&ction  for  the  wrong  he  has  sustained,  out  of  the 
vessel  which  was  the  instrument  by  which  it  was  inflict- 
ed, and  against  the  master  who  was  the  agent  causing  it 

The  great  stress  of  the  contestation  in  the  cause  be- 
tween the  parties  has  been  upon  the  right  of  the  in- 
habitants of  Oyster  Bay  to  the  e^clusire  fishing  of 
oysters  in  that  bay,  and  the  power  of  the  corporation 
ck  the  town  to  enact  and  enforce  the  ordinance  or  by- 
law in  question. 

I  do  not  go  into  that  subject  It  has  be^i  largely 
discussed  in  the  State  Law  Courts :  and  the  statute  law 
of  the  State,  together  with  the  decisions  of  those  tri- 
bunals, undoubtedly  settle  that  point  conclusitely,  in- 
dependent of  the  coincidence  of  decisions  of  the 
Federal  Courts  with  the  doctrines  laid  down  by  the 
State  Courts.  (6  Oowen,  376;  lb.  &45,  note$}  20  Johns. 
B.  90;  Wendell,  237;  5  lb:  423;  14.1b.  43;  IRS. 
336 ;  Baldwin  G.  B.  70 ;   16  Peters'  B.  367.) 

The  bearing  upon  that  topic  is  unimportant  to  this 
case,  because,  conceding  the  exclusive  title  to  the  fish- 
ing in  Oyster  Bay  is  rested  in  the  inhabitants  of  that 
town,  and  admitting  the  validity  of  the  by-laws  passed 
to  support  the  title,  and  the  regularity  and  conclusive- 
ness of  the  proceedings  before  the  magistrates  to  enftyroe 
tiiose  by-laws  and  arrest  the  parties  accused  &dl  the 
occasion  in  question,  yet  no  authority  could  be  derived 
firom  those  facts  to  sei^e  or  molest  the  libellant's  vessel 
at  the  place  where  she  was  trespassed  upon  and  ar- 
rested. That  plade  was  entirely  out  of  the  jurisdiction 
of  the  local  magistratea    The  law  creating  the  County 
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of  Queens  does  not  extend  its  boundaries  into  the 
Sound.  (3  B.  S.  2.)  And,  accordingly,  there  is  no 
color  of  rightfihown  in  justification  of  the  acts  complained 
of,  and  the  libellant  is  entitled  to  a  decree  against  the 
respondent  and  the  Martha  Anne,  for  remuneration  of 
loss  thus  sustained  hj  him. 

I  do  not  think  those  damages  should  be  of  an  aggra- 
vated or  exemplary  character  against  these  partiea 
The  respondent  did  not  inflict  the  wrong  wantonly. 
There  is  no  evidence  that  he  volunteered  his  sloop  or 
himself  personally  in  the  enterprise.  He  acted  under 
the  direction  of  officers  of  the  law,  who  could  right- 
fully exact  the  assistance  demanded  within  the  terri- 
tory of  the  County ;  and  there  was  suffident  probable 
cause  for  him  to  submit  himself  and  his  vessel  to  their 
commands^  to  remove  all  presumption  of  a  wilful  pur- 
pose on  his  part  to  perpetrate  a  wrong  and  trespass  on 
the  property  of  the  libellant  The  testimony  does  not 
^  ioS  .oy  fbriher  p.rtieip.ti.n  in  J  to«  0^ 
being  present  with  his  vessel.  He  is  undoubtedly  le- 
gally responsible  to  the  libellant  for  the  injury  inflicted, 
but  the  case  made  out  does  not  call  for  vindictive  or 
extraordinary  damages  against  him. 

The  Bahama  was  taken  back  to  Oyster  Bay  by  order 
of  the  public  officers  controlling  the  proceedings,  and 
anchored  there,  within  one  hour  after  her  arrest,  and 
was  there  left  in  a  safe  position  and  one  easy  of  access 
for  the  libellant ;  and  it  does  not  appear  Uiat  he  was 
in  any  way  prevented  resuming  immediate  possession 
of  her. 

This,  in  my  judgment^  is  the  reasonable  bearing  and 
result  of  i^  statements  of  the  witnesses  given  on  the 
hearing. 
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I  dttll  order  that  the  libdlant  reoorer  $50  and  hk 
costs,  to  be  taxed,  and  that  he  take  a  decree  in  rem 
against  the  yesael,  and  m  fiersMoai  against  thereqpcmd- 
ent  therefor. 

W.  J.  HaacM,  for  libdlant 
EmenM  &  PrUehard,  for  claimant 


WlLUAM  PiBHL  V.   GlOBGS  BlLCHIV 


lB«T«nMai  inftfiM  by  %  itiwiii  fcr  wifH^  ite  hm  ognad  aitaaUilbrA 
Toyag*  from  Kew-Torik  to  P«nMmlNMo,  Hhmm  to  ft  port  in  Borope  and  bMk 
to  tha  Unilad  Statai^  k  MOflUfltij  aopiMttod,  m  «mo«^  mmUt  or  owmt 
dooB  not  piodiMot^artulM  OB  trial,  bjpiwrttail^  i^noMBl  v«s  that 
tliefint  tonniimi 'WW  oono  port  in  Sooth  Aniflrie^  not  durfgaatacl 

Bat  aa  Mliytion  that  tho  Tojage  ww  eontniiMd  from  tho  port  m  Enrope  to 
tho  G^  do  Y«d  Uoadi^  to  Bio  JoMiro^  io  Hosto  Yidoo  oad  Bmmo  Ayra^ 
dooi  not  render  the  elUr  mn  of  the  Temet  n  port  of  the  Tojage  agreed  for 
la  the  artielee;  and  nnlew  aawnted  to  by  the  erev,  will  be  a  wrongful  dem- 
tioa,  vbioh  dkahaigei  their  oUlgalion  to  the  tobmL 

▲  alipiilation  in  writing  for  a  aeriaa  of  Toyagee  may  be  tenninatod  orTaried  by 
mntoal  eoooent  of  the  maeter  and  crew,  and  a  now  Toyage  be  aabriitated  by 
parol  agreeoMBt 

B«t  the  dmertion  of  the  ■eamen  daring  the  aeeoad  voyage  eannot  be  made  io 
enure  to  the  maeter  as  a  foflritare  of  wager  eaned  and  doe  mder  the  irrt 


▲  raeeiptrigned  by  a  reaman  at  the  end  of  an  eight  moBthi^  Toyage^  aefcnowl- 
edging  the  payment  of  $9,  in  (nil  of  all  demanda  againrt  the  ihip^  will  not 
bar  hif  mit  lor  wages  and  ihort  allowanee,  without  proof  of  an  adeqnate 
eompenaation  aetoally  paid  hiuL 

Qw«n.  Whether  proof  of  the  handwriting  of  amboeribfaigwitnem  tolhaooid 
reecipt»  the  witnem  being  dead,  is  adeqnate  eridenee  of  iti  eseention. 

Compenaation  for  diort  aUowanee  is  reeoYered  as  wages,  and  a  general  fonn  of 

pleading  ii  aafirient  io  admit  OTidenoe  of  the  iji^t^  if  not  eaeepted  to  befon 

trial 
Fooally  the  sailor  is  required  to  prore  no  more  than  that  a  defieieney  of  pron- 

riona  was  serred  ovt»  and  the  master  ean  Jnsliff  the  short  aDowanee  only  by 

proving  the  ship  was  famished  with  a  snffident  eapply. 
Bat  if  the  seaman  delaphis  notion  three  or  fonr  years  after  the  Toyage  is  ended. 

the  Court  will  require  him  to  giye,  also,  at  leart  proof  eopstitating  a  reason- 

ahiaptesumption  that  the  vessel  went  to  sea  unpiorided  with  a  proper  snpply 

of  provirioML 
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II  ft  Mftnuui,  tent  on  ifaoreiii  the  cmploymeDt  of  the  ship,  nogloeto  to  retqm  to 
hii  dnty,  the  ship  oontinuing  at  the  port « taffieient  time  to  giye  him  oppor* 
tmiity  to  do  80,  the  master  in  the  mean  time  making  inqairj  for  him^ 
rash  Ycdontaiy  abaeDoe  will  be  a  desertion  and  forfeit  his  wage& 

The  libel  in  this  case  was  filed  for  the  recovery  of 
wages,  indnding  compensation  for  short  allowance  of 
provisions  and  water.  The  libellant  alleges  that  he 
shipped  as  an  ordinary  seaman,  in  New-Tork,  on  board 
the  bark  Caroline,  of  which  the  respondent  was  mas- 
ter, in  the  month  of  October,  1839,  and  signed  articles 
for  a  voyage  from  New- York  to  Pemambnco,  and  thence 
to  a  port  or  ports  in  Europe  and  back  to  New- York,  at 
the  rate  of  ten  dollars  per  month.  He  further  alleges, 
that  he  performed  the  voyage  to  Pemambuco,  and  from 
thence  to  Hamburgh,  between  which  two  places  he  was 
put  on  short  allowance  of  bread,  water  and  salted  pro- 
visions for  forty-eight  days,  caused  by  the  master's  hav- 
ing sold  the  ship's  provisions  at  Pemambuco.  That 
the  vessel  then  proceeded  from  Hamburgh  to  the  Gape 
de  Yerd  Islands,  from  thence  with  a  cargo  to  Rio 
Janeiro,  which  was  delivered  there ;  thence  with  an- 
other cargo  to  Monte  Yideo,  which  was  there  delivered ; 
thence  to  Buenos  Ayres  with  a  cargo,  which  was  deliv- 
ered at  the  latter  place.  That  he  was  sent  ashore 
several  miles  from  the  ship  by  the  master  in  a  small 
boat,  and  was,  by  the  violence  of  the  seas,  thrown  out 
of  it,  and  greatly  injured,  by  being  washed  upon  the 
rocks,  and,  as  he  imputes,  was  intentionally  abandoned 
there  by  the  master,  where  he  was  impressed  into  the 
naval  service  of  the  country ;  and  he  fruiher  alleges  in  de- 
tail, great  bodily  sufierings  and  detentions,  which  prevent- 
ed his  return  to  New-York  until  the  26th  of  July  last 

The  respondents  say,  in  their  answer,  that  "it  is 
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true,**  as  is  alleged  in  the  libel,  "  that  in  the  month  of 
October,  1839,  the  barqne,  then  in  the  port  of  New- 
York,  and  bound  on  a  voyage  thence  to  Pemambuco, 
and  thence  to  one  or  more  ports  in  Brazils^  thence  to 
Europe,  Havana  or  the  United  States,'*  shipped  the 
libellant  to  serve  as  an  ordinary  seaman,  for  said  voy- 
age, at  the  rate  of  seven  dollars  per  month  wages,  and 
admits  that  the  voyage  stated  in  the  libel  was  per- 
formed by  the  libellant.  But  the  answer  denies  all  the 
allegations  of  short  allowance,  cruel  treatment,  &c.,  and 
alleges,  in  defence  of  the  demand  of  wages  by  libel- 
lant, that  he  deserted  from  the  vessel  at  Buenos  Ayres, 
and  thereby  forfeited  all  wages  earned  previous  to  such 
desertion  and  after  the  vessel  left  Hamburgh;  and 
that  for  the  wages  earned  before  the  arrival  at  Ham- 
burgh, he  had  paid  him  in  full,  for  which  he  produced 
a  receipt,  dated  at  Hamburgh,  June  29, 1840,  for  nine 
'  dollars,  in  full  of  all  demands  against  the  ship,  and 
proved  the  handwriting  of  the  subscribing  witness  to 
the  receipt,  who  is  now  dead. 

Upon  these  issues  the  parties  went  to  trial,  Septem- 
ber Term,  1843,  and  on  the  6th  of  October  the  Court 
rendered  a  decision  in  favor  of  the  libellant  for  wages, 
at  the  rate  of  $10  per  month  to  the  termination  of  the 
voyage  at  Hamburgh,  and  at  the  rate  of  $7  per  month 
for  the  voyage  fit)m  Hamburgh  to  Buenos  Ayres,  up 
to  the  time  the  libellant  left  the  vessel  at  that  port,  and 
denied  any  compensation  for  short  allowance. 

The  parties  moved  for  a  rehearing  of  the  cause. 
The  motion  was  granted,  and  the  cause  was  again  ar- 
gued in  February  Term,  1844. 

C.  Benedict^  for  the  libellant 
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N.  D.  EUingwood^  for  respondent 

BsTTS,  J. — ^The  libellant  in  this  canse  seeks  to  re- 
oover  a  balance  dne  him  for  wages,  and  compensation 
by  way  of  wages,  for  short  allowance  of  provisions  and 
water  on  the  voyage.  The  shipping  articles  were  not 
prodneed  on  the  trial.  Gelston,  the  shipping-broker,, 
testified,  that  he  shipped  the  libellant  in  October,  1839, 
on  a  voyage,  at  ten  dollars  per  month,  to  go  to  8onth 
America,  thence  to  Europe,  and  back  to  the  United 
States,  and  for  a  tune  not  exceeding  two  years. 

The  agreement  is  not  proved  by  the  libellant  as  he 
a]l^;e8  it,  nor  is  it  distinctly  admitted  by  the  answer ; 
and  the  voyage  actually  performed  was  one  variant 
from  that  described  in  tiie  libel  or  answer,  or  by  the 
broker  who  made  the  shipping  contract  with  the  libel- 
lant Bnt  the  voyage  mn  comports  sufficiently  with 
the  agreement  proved  to  sapport  the  libellant^s  case, 
up  to  the  arrival  of  the  vessel  at  Hamburgh. 

After  that,  a  new  line  of  adventure  was  entered  up- 
on by  l^e  vessel,  the  libeflant  insisting  on  the  trial  that 
ke  continued  on  board  imder  the  terms  of  his  first  en- 
gagement ;  and  the  respondent,  in  his  answer,  did  not 
allege  there  had  been  any  change  of  voyage  or  agree- 
ment It  merely  avers  that  the  libellant  was  paid  off 
in  fall  discharge  of  his  wages  at  Hamburgh.  The  an- 
swer also  admits  that  the  libellant  continued  to  serve 
on  board  the  vessel  subsequently  until  her  arrival  at 
Buenos  Ayres,  and  charges  that  the  libellant  deserted 
ihe  vessel  at  Buenos  Ayres,  and  thereby  forfeited  all 
claim  to  wages. 

The  libellant  does  not,  in  his  libel,  assert  any  change 
of  voyage  or  departure  from  his  original  shipping  con* 
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tract,  at  Hambiirgli,  nor  does  the  answer  set  up  a  new 
engagement  at  Halnbn^0^  or  abandonment  of  the  old 
one  there.  The  pleadings,  if  severally  held  to,  would 
limit  the  oontroyersy  to  the  first  Toyage,  which  termi- 
nated at  Hamburgh ;  there  are  no  ayerments  in  the 
{headings  bringing  the  after  voyage  under  these  terms. 
But  the  proof  is  dear  on  both  sides,  that  the  libeUant, 
'  after  having  left  the  bark  at  Hambu^h,  reshipped  at 
that  port,  and  continued  to  serve  on  board  to  the  arrival 
of  the  vessel  at  Buenos  Ayrea  Indeed,  the  main  points 
to  whidi  the  evidence  and  arguments  in  the  cause  were 
directed,  relate  to  transactions  at  Buenos  Ayres.  There 
is  no  written  evidence  of  the  terms  of  the  latter  engage- 
ment, nor  is  there  oral  proof,  direct  or  satisfactory,  to 
that  point;  all  that  is  alleged  by  the  respondent  to 
have  been  earned  by  the  libellant  relates  to  the  amount 
of  wages. 

The  respondent,  upon  this  state  of  the  pleadings, 
cannot  avail  himself  of  the  &ct,  if  sufficiently  established 
by  the  proofs,  that  the  libellant  deserted  the  vessel  at 
Hamburgh,  and  thus  lost  his  claim  to  antecedent  wages ; 
nor  can  the  libellant  justify  a  subsequent  desertion 
from  the  vessel  at  Buenos  Ayres,  upon  the  ground  that 
she  had  deviated  from  the  voyage  for  which  he  shipped 
at  New- York.  Because,  it  is  manifest  that  if  there  had 
been  cause  of  complaint  on  both  sides  that  the  shipping 
contract  was  violated,  the  objections  were  adjusted  or 
waived,  on  the  termination  of  the  voyage  at  Hamburgh, 
where  a  new  contract  and  voyage  were  entered  into  by 
the  partiea 

The  points  of  contestation  upon  the  issues,  made  by 
the  pleadings,  in  relation  to  the  first  voyage,  are  the 
rate  of  wages  to  be  paid,  whether  the  libellant  was  put 
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QD  abort  allowance  on  the  voyage,  and  whether  he  aban- 
doned the  vessel  at  that  port,  and  his  claims  were  wholly 
paid  and  settled  at  Hamburgh ;  and  in  respect  to  hi? 
fbrther  continuance  on  the  ship,  whether  he  was  to 
receive  the  same  wages  as  under  his  first  engagement, 
and  whether  he  deserted  the  vessel  at  Buenos  Ayres, 
and  thereby  forfeited  all  wages  then  unpaid  him.  The 
respondent  does  not  produce  the  shipping  articles,  but 
insists  that  the  libellant  shipped  at  seven  dollars  per 
month  wage& 

The  proof  is  quite  satisfactory  that  the  agreed  rate 
of  wages  at  New- York  was  ten  dollars  per  month,  and 
that  it  was  so  expressed  in  the  shipping  article& 

The  respondent  gave  in  evidence  a  receipt  signed  by 
the  libellant,  at  Hamburgh,  June  29,  1840,  for  nine 
dollars,  in  fiiU,  of  his  demand  against  the  vessel  There 
is  no  proof  of  any  payment  made  the  libellant  for  the 
eight  months  he  had  tiien  served  on  board,  except  his 
advance  of  $12.  Even  at  the  rate  of  $7  per  month, 
the  libellant  had  then  earned  fifty-six  dollars,  and  no 
Court  would  allow  a  bald  receipt  given  by  a  sailor,  for 
nine  dollars,  to  extinguish  a  clear  debt  of  $64,  without 
proof  of  some  further  satisfaction,  amounting  to  a  real 
compensation  to  the  seaman.  (2  Mason^  661 ;  2  Sum- 
ner, 11 ;   Wart,  11.) 

In  cases  where  parties  act  upon  equality  of  intelli- 
gence, and  no  foimdation  for  suspicion  of  firaud  or  im- 
position is  laid  by  proof,  a  receipt  is  no  more  than 
prima  facie  evidence  of  payment,  and  may  be  ex- 
plained, contradicted  or  varied  by  parol  proof;  and  in 
the  case  of  seamen  dealing  with  a  master  upon  the 
consideration  of  a  small  advance  of  ready  money,  for 
the  discharge  of  their  wages,  the  Courts  will  exact 
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Batiflfiwtory  proc^  that  they  haye  be^i  Josdy  compen 
aated.  It  would  be  a  glaring  impropriety  to  allow  this 
naked  receipt  to  condnde  the  seaman,  and  bar  his  ac- 
tion, when  the  ra^ndent  only  claims  to  have  settled 
with  him  on  the  basis  of  paying  at  the  rate  of  seven 
doUars  per  month,  whilst  the  testimony  is  incontestable 
that  the  agreement  was  to  pay  him  $10.  There  was, 
accordingly,  earned  at  the  time  that  receipt  was  ob 
tained,  $3  per  month,  for  the  period  of  service,  above 
the  sums  claimed  by  the  respondent,  to  have  been 
credited  and  paid  to  the  libeilant.  I  do  not  advert  to 
the  questionable  adequacy  of  the  proof  of  the  receipt  to 
render  it  a  reliable  voncher  against  a  claim  of  wages, 
only  the  handwriting  of  the  sabscribing  witness  being 
proved;  because,  in  my  opinion,  the  respondent  is 
bound  to  give  other  evidence  of  actual  payment  or 
satis&ction  of  the  debt,  and  cannot  extinguish  or  bar 
the  demand  by  proving  the  agnature  of  the  seaman  to 
a  paper  acknowledging  payment  The  order  entered 
on  the  first  hearing  in  respect  to  wages  only,  is  there- 
fore affirmed 

But  on  a  more  critical  consideration  of  the  testimony 
and  the  answer  of  the  respondent,  I  am  inclined  to 
think  the  former  order  rejecting  the  claim  for  short 
allowance  ought  to  be  njiodified  The  technical  objec- 
tion that  the  libel  did  not  sufficiently  Bjpedfy  his  claim 
for  short  allowance,  had  its  weight  in  that  decision ; 
yet  perhaps  in  the  exceeding  looseness  and  inapplica- 
bility of  the  pleadings  on  both  sides,  (for  neither  libel 
or  answer  make  any  issue  upon  the  &cts  of  the  second 
or  continued  voyage,)  the  Ciourt  ought  not  to  turn  1^ 
cause  back  to  procure  from  the  parties  a  more  apt 
and  complete  frame    of  pleadings.     This  objection 
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was  made  on  the  fisal  argament^  and  was  not  brought 
forward  to  shnt  out  the  testimony  to  that  point  So 
in  respect  to  all  the  transactioiis  on  the  voyage  fix>m 
Hamburgh  to  Buenos  Ayres,  each  party  went  into  full 
proo&,  notwithstanding  there  were  no  averments  in  the 
Ubel  or  answer  to  which  the  evidence  was  applicable. 
There  is  the  more  justification  in  letting  evidence  to 
this  claim  to  compensation,  because  of  short  allowancCi 
come  in  under  a  very  general  form  of  pleading,  because 
a  recompense  for  short  allowance  is  given  a  seaman  in 
the  way  of  increased  wages ;  (Act  July  20, 1790 ;)  and 
partictdarly  in  this  instance  the  Court  would  be  disin- 
clined to  fiivor  severe  strictness  of  practice,  since  an 
entire  forfeiture  of  wages  is  made  a  substantive  part 
of  the  defence.  One  of  the  witnesses  testifies  that  the 
crew  were  on  exceedingly  short  allowance  for  forty  or 
fiffy  days,  and  the  witness  called  by  the  respondent 
admits  the  allowance  was  very  scanty  for  a  considerable 
period  between  Pemambuco  and  Hamburgh. 

No  evidence  is  given  of  the  quantity  of  provisions 
sopplied  the  vessel  for  the  voyage.  This  proof  should 
be  furnished  by  the  ship,  when  the  fact  that  the  crew 
were  pat  on  short  allowance  is  proved.  But  as  the 
demand  in  this  instance  is  a  stale  one,  I  think  it  was  no 
more  than  reasonable  that  the  libeUant  was  required  to 
give  evidence  importing  that  the  ship  was  insufficiently 
provisioned.  This  was  done,  and  then  clearly  the  bur- 
den of  proof  is  upon  the  ship  to  show  by  clear  evidence 
that  she  had  placed  on  board  all  the  provisions  required 
\j  law.  This  justification  has  not  been  made  by  the  re- 
spondents, and  I  shall  accordingly  allow  forty  days  extra 
wages  to  the  libeUant  therefor,  at  the  rate  of  ten  dollars 
per  month,  bemg  thirteen  dollars  and  thirty-three  cents. 
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The  remaining  and  most  litigated  point  between  the 
parties  relates  to  the  alleged  desertion  of  the  libellant 
at  Buenos  Ajrea  It  was  decided,  upon  the  first  hear- 
ing of  the  case,  that  the  absence  of  the  libellant  firom 
the  ship  at  Buenos  Ajres  did  not  amount  to  a  deser- 
tion which  forfeited  tiie  wages  due  to  him,  particularly 
so  if  the  defence  of  desertion  was  placed  by  the  re- 
spondent on  the  contract  of  the  libellant  in  the  ship- 
ping articles,  because  the  voyage  to  Buenos  Ayres  was 
palpably  not  embraced  in  that  contract,  but  was  a  de- 
viation from  it,  and  the  libellant  was  not  bound  by  the 
articles  to  perform  it  The  defence,  accordingly,  was 
to  be  governed  by  the  character  of  the  agreement  made 
by  the  libellant  at  Hamburgh.  That  was  a  parol 
engagement  on  a  different  consideration,  and  for  a  voy- 
age not  contemplated  in  the  original  articles. 

After  so  long  a  period,  it  is  difficult  to  find  clear  evi- 
dence of  the  circumstances  connected  with  the  trans- 
actions of  that  voyage,  and  the  absence  of  the  libellant 
from  the  ship ;  and  I  was  disposed  to  regard  his  leaving 
the  vessel  the  result  of  timidity  and  dread  of  the  dan- 
gers of  returning  to  her  in  a  small  boat  in  the  night 
time,  and  not  a  wilful  desertion,  and  to  hold  the  blame 
of  his  continued  absence  to  be  mutual  between  him  and 
the  master.  But  upon  frirther  reflection,  I  am  con- 
vinced that  view  was  incorrect,  upon  the  facts  and  cir- 
cumstances of  the  case,  and  that  even  if  his  leaving  the 
boat  for  that  night  might  be  attributable  to  alarm  at 
the  perils  of  rowing  her  out  to  the  vessel,  still  there  is 
nothing  to  excuse  the  libellant  in  concealing  himself  on 
shore,  and  continuing  his  absence  from  the  vessel  until 
her  departure  from  Buenos  Ayre&  The  vessel  re- 
mained seven  or  eight  days  longer  at  that  port ;  and  it 
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is  proved  that  the  master  inquired  where  the  libellant 
ootdd  be  found.  This  was  all  that  should  be  required 
of  him  in  discharge  of  his  duty ;  and  there  was  ample 
time  for  the  libellant  to  have  returned  to  his  service  on 
board,  had  he  desired  to  do  so.  The  lodgings  of  the 
master  on  shore  were  well  known  to  him,  where  he 
could  have  reported  himself  at  once. 

It  must  be  presumed  he  avoided  doing  either,  be- 
cause he  intended  to  abandon  the  vessel.  It  appears, 
from  the  testimony,  that  he  had  previously  contemplat- 
ed leaving  her  at  Buenos  Ayres,  and  endeavored  to 
persuade  some  of  his  shipmates  to  join  him,  assuring 
them  that  they  could  obtain  very  high  wages  at  that 
port ;  and  whether  the  expectation  of  such  increased 
remuneration  induced  him  to  disregard  his  wages  in 
arrear,  or  whether  motives  of  resentment,  pique  or 
personal  fear  actuated  him,  I  feel  bound  to  hold  that 
he  voluntarily  left  the  vessel  at  Buenos  Ayres  without 
leave,  and  without  intending  to  return  *  to  her.  Such 
abandonment  of  tiie  ship  is  a  desertion  which  works  a 
forfeiture  of  the  wages  then  due  him  on  that  voyage, 
(3  Kenfs  Gomm.  198,)  whether  his  agreement  was  by 
regular  shipping  articles  or  verbal 

Desertion  incurs  a  forfeiture  of  wages,  without  the  aid 
of  stipulations  in  shipping  articles ;  and  the  argument 
that  the  engagements  in  those  articles  do  not  em- 
brace this  voyage,  is  of  no  avail  against  this  defence. 
It  is  valid  and  efficient,  whether  the  shipping  contract 
is  verbal  or  written.  It,  therefore,  matters  not  on  this 
evidence  whether  the  libellant  was  sailing  under  his 
shipping  articles  or  a  new  and  verbal  contract  Had 
the  libellant  refused  to  proceed  on  this  voyage,  be- 
cause it  was  one  not  designated  by  the  articles,  he  could 
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MtbedMrgedwillideKrtiaB;  iTheM1im.lHaf§.lBl, 
348;  TkeMmenNB,n.U7;)\mt1hewnreonttmciwm 
oUigatorj  oponUm,  ndhekinpoaAle  fivitBT^ 
Having  brofan  it  by  wilfiil  ahandomnpnt  rf  the  yeaBei, 
wiAaatintenXmgtoTetmnfoha^he 
earned  dnriDg  its  amtinnmce  TUs  farfeiUire  does 
not  retro-flct  and  indnde  the  wages  euned  oa  the  out- 
ward TOYsge  to  HambQi]|^  Tliat  Toyage  tenDinated 
there  bj  the  new  artangemeDt  betweoi  the  master  and 
libelant  fiir  the  pfeaent  one. 

laceordingljdecree  that  thelibeDantreoeiye  for  eight 
months*  serrioe  on  board  the  yesad,  np  to  the  doae  ci 
the  Tojage  at  Hambnrgh,  eightf  doOars,  and  for  short 
aDowanoe  daring  that  period,  thirteen  ^^  doOara,  be- 
ing, in  the  whde,  ninety-three  doflars  thir^-three 
cents,  deducting  therefrom  the  advance  of  twdye  dd- 
bun,  and  nine  doUars  paid  at  that  port^  and  bis  costs  to 
be  taxed;  and  that  the  libeDant's  wages,  earned  on  the 
sabseqoent  yojage  from  Hambnrgfa  to  Bnoios  Ayres^ 
be  deemed  forfeited  for  desertion  at  the  latter  pwt 
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The  Bbig  Bbidobwateb. 

la  «n  aetieo  wpoa  •  boUomry  bond,  tli«  prodnotioii  jiiid  proof  of  tiM  tMeotian 

of  the  bond  will  not  entitle  the  libeUant  to  a  decree  in  his  &Tor.    He  mnet 

prove,  to  the  eatisfaotion  of  the  Courts  H  necenity  for  the  expeaditurei  for 

whiek  the  money  wm  adrtfneed. 
The  libelkntB  ahonld  eodtibit  an  aeconnt  of  the  items  of  expenses  for  repakiy 

sappliesy  Ac,  that  the  Court  may  jndge  whether  they  were  necessary  for  ef- 

feetnattng  the  objeets  of  the  yoyaga 
A  bond  may  be  good  in  part  and  bad  in  pait»  and  the  Court  will,  upon  tiw 

eridenoe  in  the  oaose,  give  judgment  for  (he  whole  or  part  of  such  bond,  as 

the  prooft  may  show  to  be  equitable  and  ri^t 

Benedtety  for  libellant. 

Wibkm,  for  claimaait,  cited  1   Wheat  96 ;  8  Petei^ 
538;  2  Peters,  290;  Bell,  120;  1  Wash.  49. 

Betts,  J. — ^The  libel  in  this  case  was  articled  npon  an 
instrument  in  writing,  purporting  to  be  a  bottomry 
bond,  dated  September  17,  1848,  executed  by  the 
master,  at  Pensacola,  for  $2,179  18.  He  drew,  also,  a 
bill  of  exchange  the  same  day  for  the  same  amount, 
upon  the  owner  at  Philadelphia.  The  claim  is  resisted, 
on  the  ground  that  the  money  was  not  obtained  for  the 
necessities  of  the  ship  and  voyage.  The  claimant  in- 
tervenes, as  prior  mortgagee,  for  $4,632  50.  The  brig 
was  owned  in  Philadelphia. 

No  evidence  was  produced  on  the  part  of  the  libel- 
lant at  the  hearing  in  support  of  consideration  of 
the  bottomry,  and  it  being  considered  by  the  Court 
that  it  is  incumbent  on  the  libellant  to  prove  an  ap* 
patent  necessity  for  the  expenditures  and  advancea 
covered  by  the  bond,  further  time  was  allowed  on  his 
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motion  to  '^present  proo&  to  establish  its  validitj." 
On  the  subsequent  hearing,  the  libellant  offered  evi- 
dence conducing  to  show  that  the  brig  arrived  at  the 
port  of  Pensacola  needing  repairs,  and  that  the  libellant 
advanced  mone3r8  to  the  master  for  that  purpose,  and 
for  her  necessary  supplies.  It  was  further  shown,  that 
the  brig  was  hypothecated  hj  the  master  to  secure  the 
bill  of  exchange  above  mentioned,  drawn  for  $2, 1 79  18. 

The  master  of  a  vessel,  as  agent  of  the  owner,  has  the 
right  to  contract  for  repairs  and  supplies  necessary  for 
her  abroad,  and  he  may  hypothecate  her,  as  well  as  the 
freight,  for  the  security  of  the  credit,  with  maritime 
interest  thereon.  But  the  bond  is  not  of  itself  ade- 
quate proof  of  the  necessity  for  such  hypothecation ; 
that  must  be  shown  aliunde.  In  suits  on  bottomry 
bonds,  the  libellant  must  prove  by  evidence,  other 
than  the  bond  itself,  that  the  money  was  lent,  or  the 
repairs  made,  and  materials  furnished  to  the  amount 
claimed,  and  that  they  were  necessary  to  enable  the 
vessel  to  perform  the  voyage,  or  for  her  safety,  and 
could  not  be  obtained  otherwise  upon  the  credit  or 
with  the  means  of  the  owner.  He  must  aliso  exhibit 
an  account  of  the  items  advanced,  with  sufficient 
proof  to  support  them,  to  enable  the  Court  to  judge 
of  their  necessity.  {Orawjbrd  v.  The  WtUtam  Penn, 
3  Wash.  G.  G.  E.  404;  Eurry  v.  The  John  and  Alice, 
1  Wash.  G.  G.  B.  293  ;  Boreasr.  2%6  OoldenBoee,  Bee, 
131 ;  IJie  Aurora,  1  Wheat.  96.) 

In  Glarky.  Laidlawet  oZ.,  the  Court  say,  the  interest 
of  ship  owners  would  be  put  in  great  jeopardy  if  they 
were  bound  to  pay  any  bill  drawn  upon  theni,  or  a  bot- 
tomry bond  given  by  the  master,  without  requiring  proof 
of  the  circumstances  which  authorized  the  master  to 
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obtain  money  in  a  foreign  port  on  the  credit  of  his 
owners.     (4  Bob.  B.  (Lou.)  346.) 

No  adequate  proof  has  been  offered  on  the  part  of 
the  libellant  of  the  amount  actually  advanced  by  him, 
nor  has  he  produced  to  the  Court,  as  he  ought  to  have 
done,  an  account  of  the  items  of  the  loan.  The  eyi- 
dence  may  &irly  be  deemed  to  prove  that  $350,  ob- 
tained from  the  libellant,  was  used  by  the  master  in 
Pensacola  for  the  necessities  of  the  brig  and  her  voyage. 
The  application  of  the  residue  of  the  loan  is  unac- 
counted for. 

The  master  was  owner  of  one-eighth  of  the  ves- 
sel, and  if  he  might  hypothecate  her  to  the  amount 
of  his  interest,  irrespective  of  her  necessities,  it  is  not 
proved  that  his  interest  would  be  of  any  value  after 
satisfaction  of  the  amount  covered  by  the  bottomry 
debt  The  present  decision  will,  therefore,  regard 
nothing  more  than  the  actual  bottomry  debt  A  bot- 
tomry bond  may  be  good  in  part  and  bad  in  part, 
and  will  be  sustained  by  the  Court,  so  far  as  it  rests  on 
a  &ir  bottomry  loan.  (The  Backed  3  Mdson^  255.) 
Upon  the  proofs  before  me,  I  am  satisfied  that  no  more 
than  the  sum  of  $360  was  expended  upon  the  brig,  or 
was  required  to  supply  her  actual  necessities  at  the 
time  of  the  hypothecation.  To  that  extent  the  vessel 
is  chargeable  to  the  libellant  on  the  bottomry  security. 
He  is  accordingly  entitled  to  a  decree  for  the  sum  of 
$360,  with  maritime  interest  thereon  from  the  date  of 
the  bond.  That  sum  not  having  been  tendered  him, 
he  is  also  entitled  to  recover  full  costs,  to  be  taxed.  A 
decree  in  his  favor  for  such  amount  will  accordingly 
be  entered. 
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ThB  SfBAH  Too  WnUAM  TOCTtt. 


Va«  HJOmm  fe  nrriBnipJ  kj  m  ^IcnlMB  «f  the 

bdb  tmmI  ■  Imnd  to  olMrT«  «•  ndos  «f  MrigitiaB  appfiedU*  to 

IW  itoMBcr  k  wilpabto  ia  CNv^iag  «poB  &•  anliaK  vohI  w  as  to 
daafar  pnbaUa  ia  Wr  ■taatka,  htA  m  aot  lanuiiad  to  protoei  be 

fti  f nMr^BWua  wf liM^  laa  nihtatw  w  afglig^iBi  la 
JB  W  €aM^  SM  SVO  VMWH  Dfl^K  BWHpBMa  M  CBBOina  anaoBQM^  asci  w^ 
pnachiag  cadi  olfaer  oa  Haat  aMrl j  panOd,  aad  iptf  d  wide  eaoa|^  apart 
to laava  a  parage  aafe  to  eadk  from tiie otiMr,  aad  ^e  aaffiag  ictl  Htaagfng 

B^,  to  CNM  &a  bows  «r tha  rteaav,  ao  Mvto  tke 
aad  tiarlrfag  tha  cagiae  did  aot  avoid  a  coHifaoa,  iha 
wpputt  aa  actioa  ft>r  the  daaiagei  Uicreby  ineorred, 

a.  A.  BuekneO,  forlibeDant 
Si  B.  SooleBy  for  daimant 

BETiSy  J. — ^This  was  a  case  of  oonisioii,  by  ooca8i0ii 
of  which  the  doop  Charlotte  was  lost  The  fiiUowiiig 
&ct8  are  made  to  appear  upon  the  pleadings  and  proo& 
The  doop  Charlotte  was  well  eqtdpped,  and  of  sufficient 
strength  for  the  safe  navigation  of  the  N<»rth  River ; 
was  on  a  trip  down  the  North  River,  a  short  distance 
below  West  Point ;  came  in  collision  with  steamboat 
William  Yonng,  going  np  the  river,  with  a  tow  attached 
to  her,  when  opposite  Buttermilk  Falls.  When  the  two 
vessels  neared  each  other,  tiie  steamboat  was  standing 
in  close  to  the  east  shore,  and  rmming  up  along  it,  and 
the  sloop  was  holding  a  straight  course  down  near  the 
middle  of  the  river,  with  the  wind  N.  W.  and  tide  ebb, 
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the  hvecM  being  free  and  soffident  for  steering,  so  that 
flhe  was  enabled  to  hold  that  course,  or  to  have  placed 
herself  iiirther  west,  with  fiunlity  and  safety.  The 
cham^l  of  the  river  was  half  a  mile  wide  at  that  place. 
Supposing  the  steamboat  to  be  varying  her  direction 
more  westward,  the  pilot  of  the  sloop  changed  her 
course,  heading  off  towards  the  east  shore,  beyond  and 
inside  of  the  steamboat  The  steamboi^  had,  at  the 
time,  the  barge  Union  in  tow  on  her  larboard  side ;  she 
was  in  the  nsnal  channel  and  route  of  steamboats 
aso^iding  the  river,  and  was  passing  through  the  water 
at  about  five  miles  an  hour. 

The  sloop  was  running  at  about  the  same  rate.  The 
steamboat  had  met  other  vessels  in  the  vicinity,  all  of 
which  passed  her  to  the  west  in  safety.  The  position 
and  eouise  of  the  steamboat  would  have  carried  her 
one  hundred  yards  east  of  the  sloop,  if  the  latter  had  not 
changed  her  direction  and  veered  eastward.  On  ol> 
serving  that  movement,  the  pilot  of  the  steamer  rang 
the  bell  to  slow  her  speed,  and  hailed  the  sloop  in  a 
loud  call  to  luff,  stopping  the  engines  and  ringing,  ako, 
to  back  her :  and  whilst  the  engines  were  working  back- 
wards,  the  sk><^,  heading  directly  east,  crossed  athwart 
her  bows,  and  the  ci^ision  occurred.  There  was  not 
room  between  the  steamboat  and  the  east  shore  for  the 
doop  to  have  passed  safely  in  that  track,  if  she  could 
have  got  around  the  bows  of  the  steamer.  Every  prac* 
ticable  effort  was  made  on  board  the  steamer  by  the 
pilot  and  men  to  avoid  the  collision,  aft@r  they  discovered 
the  purpose  of  the  sloop.  The  collision  was  by  a  slant* 
ing  or  glancing  blow,  the  starboard  side  of  the  sloop, 
forward  <^  the  main  diains,  came  in  contact  with  the 
larboard  bow  of  the  barge,  which  was  in  tow  by  the 
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■tetmhoat  od  her  laiiMMrd  aide  The  pontian  and 
oomae  d  the  two  yeaseb  in  rdaiion  to  each  other  on 
their  near  approadi,  and  befiire  ai^  morement  wm 
ande  on  either  aide  in  appErdkenaicni  ci  a  cdliaion, 
afford  a  strong  preaomption  against  the  allegatioiiB  of 
the  libdlant  and  in  support  of  the  defence 

The  master  of  the  Conyoj,  another  doop  in  the  wake 
of  the  Chariotte,  proyes  that  the  hitter  was  a  safe  dis- 
tance to  the  westward  of  the  steamer,  ronning  down 
the  riyer  on  a  N.  W.  wind,  on  a  line  paraUd  with  that 
panned  by  the  steams.  It  is  palpable  that  her  star- 
board side  conld  not,  in  that  mode  of  thdr  approach, 
haye  been  readied  by  the  larboard  side  of  the  steams, 
had  the  latter,  as  is  diarged,  snddenlj  altered  her 
conrse  and  bore  off  to  the  west 

The  sloop,  after  the  blow,  passed  directly  ahead  of  the 
ateamboat,  and  stmck  her  bowsprit  on  the  shore,  and 
receding  back  from  the  shock,  sank  two  or  three  han- 
dred  feet  from  the  place  of  collision. 

None  of  the  witnesses  impnte  any  blame  to  the 
moyement  of  the  steamboat  Some  called  by  the  li- 
bellant,  who  alleged  the  steamer  was  bearing  more 
westward,  admit  that  if  she  had  kept  her  way  after  the 
sloop  changed  her  course,  the  collision  might  not  haye 
occorred  The  weight  of  eyidence  supports  the  testi- 
mony of  the  pilot  of  the  steamboat,  who  testifies  that 
he  did  not  change  his  course,  which  was  to  keep  dose 
along  the  range  of  the  east  shore.  He  was  steering  for 
North  Pointoff  West  Point,  in  orderto  keep  that  position 
lor  the  steamer.  Seyeral  witnesses  state  that  he  was  a 
ddlful  and  careful  pilot — that  he  was  on  the  proper 
course,  and  it  was  easily  within  the  power  and  the  dear 
duty  of  the  sloop  to  haye  luffed;  and  had  that  been 
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done,  all  danger  and  difficulty  in  the  navigation  of  the 
two  vessels  would  have  been  avoided.  The  counsel  for 
the  libellant,  upon  this  state  of  &cts,  insists  that  the 
case  of  Hawkins  v.  The  Duchess  and  Orange  Steamboat 
Go.  (2  Wend.  462,)  is  in  point,  and  conclusive  against 
the  defence  of  the  claimant  But  it  is  to  be  observed 
that  the  evidence  in  that  case  established  a  want  of 
reasonable  precaution,  and  indeed  showed  positive, 
if  not  gross  negligence  on  the  part  of  the  steamer,  in 
holding  her  own  headway,  and  compelling  the  sailing 
vessel  to  depart  from  her  proper  course,  or  abide  the 
risk  of  a  collision,  when  she  might  have  prevented  it 
by  stopping  and  backing— the  steamer,  in  tiiat  case, 
being  held  culpable  for  omitting  to  do  what  was 
promptiy  done  by  the  steamer  in  this. 

It  is  not  to  be  assumed  without  evidence,  even  be* 
tween  a  steamer  and  a  sailing  vessel,  that  in  case  of  a 
collision  the  £Eiult  is  necessarily  with  the  steamer.  Each 
vessel  is  bound  to  observe  the  established  and  notorious 
rules  of  navigation  applicable  to  their  respective  posi- 
tions. In  a  cause  of  damage,  the  party  seeking  com- 
pensation must  sustain  the  burden  of  proving  the  vessel 
proceeded  against  was  blameable  and  in  fault.  That 
alone  founds  a  complaint  for  compensation.  (2  Dods. 
85 ;  8  Law  Beporter^  295.)  Although  a  higher  degree 
of  responsibility  is  cast  upon  steamers,  and  they  are . 
bound,  as  a  general  rule,  to  keep  out  of  the  way  of  sail- 
ing vessels,  yet  the  latter  cannot  justify  a  departing 
from  their  course  on  a  probability  of  encountering  an 
approaching  steamer,  unless  she  is  crowding  so  much 
upon  the  track  as  to  create  an  imminent  danger  of  col- 
li^on.  The  law  requires  that  there  should  be  prepon- 
derating evid^ice  to  fix  the  loss  on  the  parly  charged. 
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(Ae  X^  2  Ifiiyy.  356.)    iBnisfcr 

bja  wAwlumnt  ixspGUkie  cUeftT  to  the 

the  pst  of  the  Yefld 
tlie  sctioB  win  be  geBcnDr  fiaBinedwidi 
(The  CtAarimt  afDomr.  2  Bagg,  IM;  Jlqrtf. 
Aran,  2  ^^nMptoi  idmI  jr<eM^  22 ;  1 1  Emd.  60 ;  3  Ob: 
aMi  Ptfyw;  S28.)  I  am  of  opodoD  tlie  liiMiiMt  \m 
inled  to  fifnMinh  tbe  £MrtB  leqnkite  to  a  jndgmeafc  in 
Ui  fcror  He  does  not  prore  that  the  rolHBwm  hap- 
pened bj  mems  cyf  any  finilt  or  negfigcnoe  on  the  put 
of  the  flteambottL  It  was  broog^  abort  faj  an  attenpt 
of  the  doop  inmeoeaMri!^  to  ran  acrofls  Ae  bows  of  tte 
r,  and  get  brtween  her  and  Ae  shote,  where  there 
not  in  fiict  nxnn  fior  her,  and  whoe.  nnder  the  cir- 
CQmstances^  she  oonld  not  n^tbStj  go.  The  IBx) 
be  dismianrd,  withcostsi 


{ 
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Thb  Smp  Graftcw. 

By  th«  etUblidiad  eonne  and  custom  of  the  ooMting  trade  in  Kew-Yoilc,  goode 
en  freight  may  be  delirered  at  the  wharf,  and  need  not  be  tendered  person- 
a&y  to  conngneeft  The  elup  eannot  abandon  goods  on  the  wharf,  beeanse 
«f  the  inabyitj  or  rafosal  of  the  oonsignee  to  receiTe  them. 

A  dellTery  of  a  cargo  on  the  wharf,  in  New-York,  with  notice  to  the  owners 
of  the  time  and  place  of  nnlading,  places  the  goods  at  their  risk,  and  dis- 
ehaiges  tiie  afa^  from  liabilily. 

The  master^s  responsibility  in  ddiyering  caigo  is  measnred  by  the  practice  and 
OMge  of  the  places  A  ship  cannot  be  compelled  to  lay  idle,  becanse  some 
eonsignees  apprehend  bad  weather,  and  deotHne  to  reettre  their  eatgo,  if  the 
lime  bo  reasonably  friTorable  for  unloading,  AU  the  shippers  of  eaigo  haTe  a 
light  to  require  despatoh  in  the  nnliyery  of  the  caigo,  that  their  goods  need 
not  be  detained. 

Allihafa|^theeoM4»MsgireBotieeto  the  ship  that  tiMy  wiU  not  reeslTttiM 
aargo  because  of  the  nnfaTorable  stato  of  the  weather,  or  other  reason,  but  do 
aeoept  and  remore  it  in  part  as  deUyered  trcm  the  ship,  they  cannot  claim  in- 
daanityftamtheshipforiigurytotheoatgo  byaatonn  tow%iefa  ttwaa«E- 
poaad  whilst  on  conreyanoa  to  its  place  of  stongii 

L.  IL  Marshy  for  the  libellanta 

F.  B.  OuUtng^  for  the  claimant. 

Thb  foUowing  sominary  of  fisMsts  and  testiinonj,  con- 
nected with  the  comments  thereon  in  the  opinion  of 
the  Conrt,  present  the  main  points  bearing  upon  the 
question  in  dispute  in  this  cause. 

The  ship  Grafton,  a  general  yessd,  took  a  freight  at 
New-Orleans,  267  bales  of  American  hemp,  consigned  to 
the  libellants  at  New- York.  The  vessel  was  moored  at 
Pike*8treet  dock  on  the  afternoon  of  the  6th  daj  of  June 
last,  (1844,)  and  notice  was  given  by  her  agents,  in  the 
public  papers  of  the  next  and  following  days,  that  she 
would  begin  unloading  her  cargo  on  the  7th  June. 
The  fibellants'  place  of  business  is  in  Broad-street,  and 
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ihej  luid  engaged  stonge  for  the  heap  al  Sa  14 
Water^treet  a  i?^^«^^  of  one  and  a  balf  to  one  and 
fliree  fourths  of  a  anle  from  the  dip.  It  lained  oo  the 
monoDg  of  Jane  7th.  but  the  nm  ceased  br  or  befive 
9A.1L  The  dup  began  discharging  caigo  betweoi  9 
and  10  A.1L,  and  the  hemp,  Ijring  uppeimoBi^  waa  fiiat 
disdiarged  The  fibeHants^  cartmen,  (under  previoaa 
genmk  directions  to  attend  to  this  diip  and  another^) 
at  10  A.  M.  sent  np  a  cart  to  the  diip  to  ascettain  if  she 
was  discharging  cargo.  The  cartman  retnmed  with  a 
load,  and  reported  there  was  enoQgfa  imloaded  for  three 
orfonrcartsL  libeDants  sent  notice  to  the  agents  of  die 
tcskI  that  th^  would  not  receiye  the  hemp  in  that 
state  cyf  the  weather,  as  it  had  the  appearance  of  rain. 
This  notice  was  given  a  qnarter  before  12.  The  day 
was  soltrj,  and  occasionally  doody ,  with  the  appear- 
ance of  rain*  Other  Tessels  at  different  wharves  took 
in  and  discharged  cargo  during  the  day  till  after  3 
P.  M.,  when  a  violent  gnst  of  rain  came  on  saddenly, 
by  which  the  hemp  landed  on  the  pier  was  wet  and 
greatly  damaged  The  usual  notice  was  given  the 
libellaats  at  their  counting-house,  June  7,  at  9  A.  M., 
that  tilie  ship  had  commenced  discharging  the  hemp ; 
they  at  this  time  refused  to  receive  a  delivery  on  the 
whar^  because  the  weather  was  un&vorable.  The 
witnesses  of  the  libellants  testify  that  notice  was  given 
to  the  agents  of  the  ship,  at  a  quarter  before  12,  that  the 
hemp  would  not  be  received  because  of  the  bad  wea- 
ther, and  that  the  agents  agreed  to  stop  unloading  if 
the  libellants  would  take  away  what  was  then  dis- 
charged The  agents  both  deny  that  any  such  agree- 
ment was  made,  and  that  any  notice  was  given  them  by 
the  libellants  that  the  hemp  would  not  be  accepted. 
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The  Ubellonts'  witnesses  testify  that  not  over  100 
bales  had  been  discharged  at  12  o^clock,  and  that  the 
vessel  continued  discharging  tiU  between  three  and 
four  o'clock  P.  M.,  and  just  as  it  was  beginning  to  rain. 

The  claimant's  witnesses  testify  that  only  about  50 
bales  were  discharged  after  four  o'clock,  and  that  these 
were  unladen  within  an  hour. 

Other  drcumstances  corroborate  the  charge  of  the 
libeflants,  that  the  unlading  continued  as  late  at  least 
as  three  P.  M.  One  of  the  cartmen  swears  that  drops  of 
raan  began  to  fiill  as  he  was  taking  on  his  last  load ; 
another  cartman  testifies  that  the  rain  overtook  him 
soon  after  leaving  the  ship;  and  all  the  witnesses 
agree  in  their  testimony  that  it  did  not  oommence 
raining  till  after  three  o'clock.  Another  circumstance 
corroborating  the  assertion  of  the  libellants  is,  that  the 
stevedores  and  the  mate,  testifying  for  the  claimant, 
state  that  only  50  bundles  remained  in  the  ship  when 
the  men  knocked  off  for  dinner,  at  noon,  and  that  it 
took  about  an  hour  after  dinner  to  discharge  those  50 
bundles.  It  can  hardly  be  supposed,  therefore,  that 
the  residue,  217  bales,  had  been  discharged  before  12 
o'clock,  at  most  three  hours,  and,  according  to  some  of 
the  witnesses,  two  hours'  work. 

Betts,  J. — Upon  a  careful  consideration  of  the  very 
extended  evidence  and  the  circumstances  of  the  case,  I 
am  satisfied  that  the  unlading  of  the  ship  commenced 
between  nine  and  ten  A.  M.,  and  continued  at  a  rate  of 
discharge  which  would  complete  the  delivery  of  the 
hemp  on  the  wharf  at  about  three  P.  M. 

Notice  was  given  at  the  ship  about  noon,  by  the 
cartman,  that  the  agents  of  the  ship  had  agreed  with 
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^  fibcflnlito  slop  nladii^  at  that  tine.  ndOat 
Ihej  would  leoeive  no  Bare  huHfi  limm  was  tfaca  apaa 
diewkarC 

Two  carta  liad  been  pot  to  woik  hj  tfe  libd* 
laalB  before  noon,  and  another  after  cae  o'dodL 
The  cartmen  reaKnred  one  hmdred  and  sixty- 
three  faaleSi  one  hnodred  and  fomr  of  whidi  were 


asfidj  pot  nnder  oorer;  the  readae  wcve  injored 
hf  the  lain  after  airnring  at  the  wardioaseii  and  beiore 
th^werestcM^  The remahung part  erf*  Ae cargo  was 
left  on  thewhaxf^  where  ii  was  kidded  b^  the  ahipi  and 
there  receired  serioos  daamge  frcnn  the  nan. 

Kothii^  was  done  by  the  officers  or  agents  of  the 
riup  to  protect  the  hemp  after  it  was  unladen 

It  is  prored  to  be  the  established  comae  and  nssge 
in  the  coasting  Izade  at  New-Yort:,  to.ddiTer  goods  on 
freight  npon  the  wharf^  at  the  port  of  destination. 
Upon  these  fiu^  the  question  <^  law  arises,  whether 
the  ship  had  fblfilled  her  contract  of  catriage  b j  sodi 
deliTerj  of  this  shipment  to  the  con8ignee& 

This  point  will  be  consid^ed,  npon  the  sssumptioa 
that  due  notice  was  given  the  consignees  by  the  ship 
of  the  time  and  place  of  nnlading ;  for,  without  reason- 
able notice,  it  is  dear  the  ship  wonld  not  be  diachfti^ed 
of  her  responsibility  by  placing  the  hemp  on  the  wharf 
(OUbert  y.  Oulver,  17  Wend.  305 ;  MagiU  v.  Patter, 
2  Johns.  £.  37 ;  Smith's  MercMtOe  Law,  361 ;  2  Kent 
(Jam.  604) 

A  carrier  by  water  cannot  leave  or  abandon,  in  an 
unprotected  state,  goods  under  his  charge,  even  though 
there  be  an  inability  or  refiisal  of  the  omsignee  to  re- 
ceive theuL  (2  Kent  Com.  605,  bUi  ed,  and  cases  citsd; 
Ostrander  v.  Broum,  15  J.  R  39 ;  Kohn  etoLv.  Bar- 
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dier^  3  Lou.  E.  224.)  In  a  case  of  transportatton  of 
goods  coastwise,  when  the  master  of  the  yessel  had  no- 
tice that  the  consignee  was  not  the  owner  of  them,  the 
Supreme  Court  of  this  state  decided  that  landing  the 
cargo  on  a  wharf  at  the  port  of  destination  was  no  de* 
liyery,  nor  wonld  a  tender  of  them  to  the  consignee, 
without  his  acceptance,  constitute  a  delivery — a  de- 
hvery  implying  mutual  and  concurrent  acts  of  the  car- 
rier and  consignee,  equivalent  to  tender  and  acceptance. 
{O^trander  v.  Brown^  15  J.  E.  39.)  In  Massachu- 
setts a  distinction  is  recognised  between  the  obligation 
of  a  consignee  and  owner,  ordering  goods  to  a  particu- 
lar port,  where  he  would  be  bound  to  make  provision 
to  receive  them.  In  such  case  the  rule  is  assumed  to 
be,  that  the  vessel  is  only  under  obligation  to  land  the 
goods  and  give  the  owner  notice  of  the  time  and  place, 
to  place  them  at  his  risk;  but  if  addressed  to  a 
B^ere  consignee,  who  refuses  to  receive  them,  the  ves- 
sel is  bound  to  see  that  the  cargo  is  properly  secured 
or  taken  care  o£    (^Ghichering  v.  Ibwler^  4  Pick.  371.) 

There  is  nothing  in  this  case  in  conflict  with  the  doc- 
trine declared  in  Oslrander  v.  Braum  above  cited.  The 
Supreme  Court  of  Pennsylvania  hold,  that  with  respect 
to  vessels  in  the  foreign  trade,  a  delivery  of  tl^e  cargo 
at  the  wharf,  with  notice  to  the  consignee,  acquits  the 
vessel.  No  distinction  is  made  between  the  rule  gov- 
erning foreign  or  coastmg  vessels,  and  it  seems  con- 
ceded that  a  well-established  usage  or  custom  of  the 
trade  or  port  may  determine  the  law  of  &e  particular 
case. 

Without  any  usage  to  control  the  rule,  the  decision 
plainly  implies  that  the  law  in  respect  to  coasting  reer 
ads  woxdd  be  the  same.    In  England  great  weight  ia 
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ffwea  to  the  custom  of  the  place  or  tnde  on  a  qQestkm 
of  due  deliyerj.  It  is  allowed  to  control  the  coostnic- 
tkm  of  the  faOl  of  lading.  {Per  Tmddl,  Ck  J.,  m 
Gaaiffe  y.  Bamme  md  othen,  4  Bing.  If.  C.  314.) 
The  like  doctrine  is  recognised  in  the  Supreme  Goort 
oi  this  state,  on  a  review  of  the  Ignglinh  decisions  A 
deposit  of  goods  b j  a  carrier,  conformaMjr  to  the  well- 
known  nsage  in  his  line  of  bosineaBi  is  hdd  to  be  eqmy- 
alent  to  a  personal  deliyery,  and  that  withoat  anj  ac- 
toal  notice  to  the  party.  {GUbson  y.  Culver  A  Broum^ 
17  Wend.  305.)  In  the  case  of  Kohn  A  Bardkr  y. 
Packard,  (3  Lou.  R.  224,)  Jadge  Porter,  with  his 
nsnal  clearness  and  ability,  discnases  the  doctrine  of  a 
constmctiye  notice.  He  adyerts  to  the  role  as  laid 
down  bj  Chancellor  Kent,  that  there  mnst  be  a  deliy- 
ery  on  the  wharf  to  some  person  authorised  to  receive 
the  goods,  or  some  act  which  is  eqniyalent  to  or  a  sab- 
stitnte  for  it  The  essence  of  the  contract  of  affireigfat- 
ment  is  an  engagement  to  deliver  the  goods  to  the  con- 
signee. A  constmctive  delivery  cannot  be  set  np  as  a 
substitntion  for  an  actual  one,  withoat  proving  a  notice 
to  the  consignee,  equivalent  to  direct  information.  If 
that  is  not  furnished,  the  carrier  cannot  be  regarded  as 
having  performed  his  contract  It  is  not  necessary 
now  to  inquire  how  far  usage  and  custom  may  give 
notice.  The  law  exacts  no  more,  than  that  notice  be 
brought  home  to  the  party  sought  to  be  affected  by  it, 
and  custom  may  be  admitted  as  a  guide  to  determine 
whether  the  acts  done  effect  that  end 

In  the  early  and  strongly  contested  case  of  Hyde  v. 
The  Trent  and  Mer9ey  Navigation  Co.,  (&  T.  R  394,) 
upon  a  full  consideration  by  the  judges  of  the  liabili^ 
of  common  carriers,  it  was  held,  that  by  the  general  cus- 
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torn,  their  liability  is  at  an  end,  when  the  goods  are 
landed  at  the  nsual  whar£ 

I  think  that  the  result  of  the  cases  is,  that  in  a  well- 
settled  course  of  trade,  as  it  is  in  this  port  in  relation 
to  coasting  vessels,  a  delivery  of  a  cargo  on  the  dock 
here,  with  notice  to  the  owners  of  the  time  and  place 
of  unlading,  places  the  goods  at  their  risk,  and  dis- 
charges the  ship  from  its  liability  as  a  common  carrier ; 
(2  Kent  Com.  and  Story  on  Bail  before  cited;)  al- 
though, in  a  case  of  a  naked  consignment,  the  ship 
might  be  under  the  further  obligation  to  secure  the 
property  after  it  was  unladen,  if  no  consignee  ap- 
peared, or  if  he  refused  to  accept  the  goods.  (16 
Johns.  Z9,  and  4  Ptdb.  374.) 

The  unlading,  in  the  present  case,  was  made  by  the 
ship  in  the  usual  manner,  with  only  one  set  of  fisdls  or 
tackle.  The  hemp  was  deposited  by  itself  on  the  wharf 
alongside  the  ship,  at  her  mooring,  disconnected  from 
other  goods,  and  perfectly  accessible  to  the  consignee& 
The  ship  was  compelled  to  seek  her  berth  a  distance 
of  one  and  a  half  miles  from  the  warehouse  of  the  li- 
bellants,  and  of  all  these  &cts  they  had  knowledge. 
Had  she  moored  at  a  wharf  directly  in  their  vicinity, 
the  hemp  would  in  that  way  have  been  discharged  no 
hsber  than  it  could  have  been  removed  or  stored  with 
ordinary  diligence.  The  great  distance  at  which  the 
ship  lay  from  the  storehouse,  rendered  that  despatch  in 
receiving  the  cargo  much  more  difficult,  and  probably 
impracticable  in  the  use  only  of  the  drays  or  means 
of  transportation  ordinarily  employed  by  merchants 
in  removing  a  cargo.  This,  however,  was  in  no  way 
the  &ult  of  the  ship.  She  would  not  be  justified  in 
precipitating  a  cargo  ashore  with  extraordinaxy  haste, 

Vol.  n.  4 
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hf  the  appKctttion  of  mraBoil  ]ne«nB»  bat  die  bad 
a  right,  and  it  was  her  dnty  tewards  all  her  duppeoi 
to  eiiq>lo7  all  reascNiable  diligoioe  in  milading,  and 
when  andi  a  ooorae  is  adc^ted,  it  bebnga  to  the 
conidgnees  to  make  ptoviaion  for  receiving  and  aecnring 
the  cargo  aa  it  ia  discharged.  There  might  be  a  good 
deal  of  inconyenience  in  so  doing,  in  the  preaent  caae, 
bnt  it  is  clear,  npon  the  proofs,  that  it  was  in  no  reelect 
impossible  for  the  libellantB  to  have  saved  the  hemp  in 
the  vicinity  of  the  ship,  or  by  the  employment  of  ad- 
ditional drays,  to  have  removed  it  to  the  libeJlants* 
warehouse  as  &st  as  it  was  diadiargci^  It  mnsk  be 
borne  in  mind,  that  the  master^s  respon&bility  as  to  the 
mode  of  delivery  is  essentially  measored  by  the  pnu> 
•tice  of  the  place.  He  is  acquitted  by  landing  his  cargo 
at  a  proper  wharf  After  that,  the  cargo  is  at  the  ri^ 
of  the  consignee. 

Independent  of  any  special  arrangement  or  agree- 
ment with  the  libellants  in  respect  to  the  landing  of 
the  hemp,  I  consider  the  law  justified  the  method 
pnrsned  by  the  ship ;  and  the  question  is  then  to  be 
considered,  whether  her  condition  was  varied  by  act 
of  the  partie&  I  do  not  discuss  the  point  debated  at 
the  hearing,  as  to  the  liability  of  the  ship  if  she  dis- 
charges perishable  goods  in  hazardous  or  improper 
weather  against  the  consent  of  th^  owners.  The  Court 
of  Pennsylvania  intimates  that  such  a  circumstance 
might  take  a  case  out  of  the  ordinary  rule,  andfasten 
the  loss  on  the  vessel  (Oope  v.  Cordova^  1  Bawle^ 
203.) 

The  prepondennce  of  evidence  in  this  case  shows 
that  the  day  was  one  of  good  working  weather  after 
nine  A.  11 ;  that  there  were  dear  indications  of  rain 
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about  DOOD,  and  that  the  storm  in  tiie  afternoon  cams 
on  abmptly,  with  but  a  few  minutes  previous  warning* 

A  ship  cannot  be  compelled  to  lay  idle  when  pre* 
pared  to  unload,  because  consignees  apprehend  there 
may  be  a  storm  in  the  course  of  the  day.  Sultry  days 
in  summer  are  liable  to  vary  from  extreme  heat  to 
showers  within  a  period  of  a  few  hours.  But  a  ship* 
master  could  not  protect  himself  against  shippers  in 
retaining  their  goods  and  closing  his  hatches  because 
some  consignees,  whose  goods  were  first  discharged, 
feared  a  change  of  weather,  and  were  unwilling  their's 
should  be  remoyed,  or  refused  to  receiye  them  until 
every  chance  of  storm  should  be  dispelled.    • 

It  is  enough  if,  in  view  of  all  the  circumstances, 
reasonable  discretion  was  exercised  in  unlading,  and  I 
cannot  say,  upon  the  proofs,  that  any  thing  short  of 
that  was  manifested  on  this  occasion. 

Upon  the  allegation  of  an  engagement  by  the  agents 
of  the  ship  not  to  unlade  that  day,  the  proof  is,  that 
they  agreed  before  noon  to  stop  discharging  the  hemp 
and  to  send  notice  to  the  ship  so  to  do,  provided  the 
libellants  would  receive  what  had  then  been  dis- 
charged ;  and  it  is  proved  that  more  was  taken  away 
by  the  libellants  than  had  been  discharged  at  12 
o'clock.  But  the  testimony  is  not  so  certain  to  thiB 
point  as  to  enable  the  Court  to  say  that  the  libellants 
succeeded  in  securing  m  store  as  many  bales  as  were 
on  the  dock  at  12  o^clock. 

The  argument  for  the  claimant  is,  that  the  agmits 
had  no  authority  to  bind  the  ship  by  such  an  agree- 
ment, if  proved  to  have  been  made  by  them. 

The  evidence  does  not  disclose  clearly  what  the 
exact  character  of  llie  agency  wa&    It  appears,  how* 
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ever,  that  the  ageots  represented  themsehres  to  be,  and 
acted  as  the  confflgneea  of  the  ship;  announced  the 
time  and  place  of  her  nnlading ;  collected  the  freights, 
and  aasomed  to  direct  in  the  deliyerj  of  the  cargo. 

The  owner  had  it  in  his  power  to  show  the  limita- 
tion, if  anj  there  was,  to  the  authority  of  the  con- 
sgneea ;  and,  in  the  absence  of  evidence  qualifying 
their  powers,  it  mnst  be  assomed  they  stood  in  place 
of  the  owner,  and  clothed  with  the  direct  and  inci- 
dental authority  of  a  ship^s  husband  in  respect  to  the 
delivery  of  the  cargo  and  collection  of  freights.  A 
ship's  husband  is  ordinarily  a  part  owner ;  (Abbott^  69 ;) 
but  theret  is  nothing  in  the  character  of  his  duties,  or 
the  rules  of  the.  maritime  law,  limiting  the  office  to  an* 

owner. 

Judge  Story  enumerates  very  fully  the  duties  and 
authority  ordinarily  exercised  by  that  species  of  agent 
{Sbny  on  Agency^  §  35  ;  Story  on  Partnership^  §  418, 
collectB  the  American  and  foreign  authorities  bearing 
upon  the  subject     See  Notes  to  §  35.) 

Whatever  may  be  the  appropriate  appellation  of 
such  agents,  it  is  manifest,  upon  the  authorities  and 
the  reason  of  the  thing,  that  the  party  to  whom  a  ship 
is  consigned,  for  the  purpose  of  her  proper  entry, 
unUvery  and  the  collection  of  her  freights,  must  have, 
as  incident  to  the  trust,  the  power  of  arranging  with 
consignees  of  the  cargo  the  time,  place  and  manner 
of  its  delivery,  and  that  accordingly  his  engagement 
to  that  end  must  be  equally  obligatory  as  if  made  by 
the  owner  himself 

The  law  only  assumes  to  regulate  the  mode  of 
delivery  when  it  is  not  stipulated  in  the  contract 
(^Abbott  on   Shipping^    248;   Syeds    v.    Hay^  4    D. 
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and  E.  260.)  It  construes  bills  of  lading,  which 
engage  a  direct  and  personal  delivery  of  goods,  to 
mean,  that  the  delivery  shall  be  according  to  the  cus- 
toms and  usages  of  the  trade  or  place.  {JacohserCB 
Sea  Laws,  17 ;  SoU  on  Shipping,  359 ;  1  Rawle,  203 ; 
2  Kent  Com.  605 ;  3  Louisiana  B.  224.)  But  it  does  not 
prevent  the  parties  putting  a  different  interpretation 
upon  the  obligation  of  affireightment  by  their  own  acte 
or  engagements. 

If,  then,  it  was  the  right  of  the  owner  in  this  case 
to  discharge  the  hemp  at  the  ship's  berth  immediately 
on  giving  notice  to  the  consignees  of  the  time  and 
place  of  unlivery,  yet  it  was  equally  competent  for 
him  to  engage  not  to  unlade  before  a  particular  day, 
or  not  faster  than  it  was  convenient  for  the  consignees 
to  receive  it,  or  to  stop  the  discharge  at  any  period 
of  the  day;  and  a  deUveiyin  contrlvention  of  such 
undertaking  would  leave  the  ship  still  liable  on  the 
original  shipment ;  and  the  agreement  of  his  agents  is 
of  the  same  efficacy  as  if  made  by  the  owner  himself. 

It  was  the  right,  then,  of  the  libellants,  under  the 
arrangement  entered  into  with  the  agents  of  the  ship, 
to  refuse  receiving  more  hemp  than  had  been  unladen 
at  twelve  o'clock ;  and  if  they  seek  to  enforce  the  agree- 
ment, it  belongs  to  them  to  establish,  by  proof,  what 
that  quantity  was.  The  bales  were  not  counted,  and, 
to  determine  the  amount  discharged  on  the  dock,  they 
rely  upon  the  judgment  and  estimates  of  cartmen,  who 
merely  looked  at  the  pile.  The  opinions  are  in  con- 
tradiction with  those  of  the  mate  and  stevedores 
employed  in  discharging  the  ship.  The  former  class 
of  witnesses  rate  the  quantity  at  not  exceeding  a  hun- 
dred bales,  whilst  the  latter  assert  that  all  the  hemp, 
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the  what    Tbe  tcZ 


^  * 


sad  that  tL^xe  v< 

fire  or  a  L^iodred  and  £^ 

aad  Uxk  k  »  near  to  the  qiamhr 

Oat  tke  Coort  vocid  not 

wkk-fa  tbe  EbellaiitB  oo^  toksve 

^uX  an  J  core  had  been  discharged 


Bvt  if  onljr  a  hundred  balea  vere  nkda  aft  the 
tiae,  the  fibeSanta  ooqM  waire  the  EtipoktioB  ideasiag 
tteai  fnm  iweiiiug  arare  thaa  that  qoatitjr,  aad  k 
jodgBieiit  of  law  thej  are  to  be  legarded  as  aooeptiiig, 
aa  propcriy  ddhnored^  all  they  took  fion  the  whai£ 

Thej  are  not  entitled  to  diarge  to  Ae  flh^  Ihe  aar- 
phia  orer  the  agreed  qoanti^  aa  leoeiFed  for  her 
ben^t  No  audi  nndcrHtanding  exiatBd  betveea  the 
parties;  and  I  ahall  aooordiDglj  decide,  tiiat  the  lir 
beflanta  hsre  reodred,  aa  duty  ddirered,  all  the  hem^ 
remored  from  the  dock  by  their  carts. 

I  farihex  decide  that  the  hemp  damaged  on  the 
wharf  waa  not  ddirered  to  the  libeDanta  ao  aa  to  exxxih 
OTate  the  ahip,  and  that  they  are  entitled  to  leooyer, 
in  thia  action,  ita  yalua 

Teatimony  aa  to  Talne  waa  reaerred  at  the  hearing 
mtH  the  prindplea  inyolred  in  the  controveny  ahoold 
beaetaed 

An  order  of  refisrence  to  the  derk  will  be  entered, 
when  evidence  can  be  adduced  <xl  both  adea^  on  the 
queattona  of  quantity  and  Talne  of  the  hemp  left  on 
tiie  wharf  by  the  aide  of  the  afaq». 
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DxjxjEL  BujAC  VS.  Thb  Same. 


OIJMtiona  to  an  aotloii  m«r«ly  formal  m  th«ir  Qha»oier»  aaimoC  bo  takan  oa 

flnalliaariiig. 
Kneptiona^  dilatory  or  dodlinatory,  diocild  b«  interpoaod  on  the  return  dny  ot^ 

pfoew,  or  at  the  dny  Appointed  for  anawering  the  libeL 
If  the  eljoetaon  intended  to  be  made  be^  thnt  the  miitiraaeommeneed  before  the 

eanae  of  action  iria  matared»  but  it  had  become  ao  before  the  hearing,  the 

oljeetion  will  be  eonadered  waired,  partieulaily  after  an  anawer  or  daim  ia 

filed. 
There  would  be  atill  leas  reaaon  for  allowing  auoh  oljeetion  after  the  yemel  aoed 

had  been  condemned  and  Bold»  in  another  action,  and  her  proceeda  placed  in 

Oomt,  aiib|eet  to  theae  aotiona  and  othera  in  proaecution  agaiutt  her. 
Ihe  maater  ci  a  renel  who  hypothecated  her  on  bottomry,  ia  a  competent  wit> 

neaa  in  ikyor  of  the  holder  of  the  bottomry— ^rticularly  if  released  by  him 
A  mortgagee  of  n  Teasel  can  intervene  in  a  salt  by  a  bottomry  holder  against 

the  Teasel,  and  eonteat  the  Talidiiy  of  the  bottomry  or  its  priority  of  Hen,  aa 

againathia  mortgage^ 
Oonditiooa  preceding  the  Authority  of  a  master  to  hypothecate  his  tcbscI  in  a 

foreign  port  by  bottomry. 
A  bottomry  ia  not  rendered  iuTalid  beeanse  it  coTcm  itema  of  adTanee  not  eii«> 

titled  to  a  bottomry  lien.    It  will  be  good  for  the  snma  which  are  clearly 

claimed  aa  marine  hypothecntion,  and  will  be  reformed  by  the  Court,  eject- 
ing the  smrplaa  in  Its  final  decreei 
The  Court  will  order  a  referee  to  aacertain  and  report  the  actaal  conatitueniB 

of  A  bottomry  lien,  the  TaUdity  of  which  ia  contested. 
Seamio^a  wages,  in  thkeaae,  entitled  toprioritf  of  pnyment  out  of  the  proceeda 

of  the  Teasel,  over  the  lien  of  EbeUantiL 

These  two  actions,  bronght  to  hearing  together,  are 
instituted  on  separate  bottomiy  bonds  given  by  Haven, 
acting  as  master  of  the  brig  Magonn,  for  advances  made 
for  repairing  and  fitting  her  for  sea.  The  first  one  was 
giv^i  at  Bordeaux,  February  4th,  1843,  for  4,000 
francs,  at  a  premium  of  35  per  cent,  marine  inta^esti 
payable  three  days  after  notice,  at  Philadelphia.    The 
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oUier  to  FnrmsB  &  Co.,  at  St  TImhiiss,  Ifmj  19,  1843, 
fOT  $1,272  68,  payable  at  New-Toik  on  the  arrival  of 
the  yesael,  with  6|  prenunm  on  this  som.  The  notice 
in  the  first  case  was  given  at  Philadelphia  May  10, 
1843.  The  material  fiu;ts  are,  that  the  brig  was  on  a 
voyage  fiom  New-York  to  Trieste,  Bordeaux,  Angos- 
tura, St  Thomas,  and  back  to  this  port  On  the  voy- 
age fixmi  Angostura  to  St  Th<Hnas,  19th  Hay,  1843, 
while  in  charge  of  the  pilot  off  Angostura,  she  was  nm 
on  a  bed  of  rocks  in  the  river  at  Orinoco.  On  ar- 
rival at  St  Thomas,  a  survey  was  held  on  the  brig,  and 
it  appeared  that  the  copper  was  much  broken,  and 
some  of  the  planks  were  damaged,  and  the  fidse  keel 
greatly  injured.  The  surveyors  cnndered  the  vessel 
thoroughly  caulked,  and  the  damaged  places  to  be  re- 
paired All  the  money  for  these  repairs  was  tak^i  up 
at  St  Thomas;  part  of  the  amount  obtained  was  ex- 
pended in  payment  of  stores,  shipping  a  crew  and  other 
expenses,  which  had  been  incurred  in  the  port  of 
Orinoco.  The  vessel  was  consgned  to  J.  L.  Fumiss  & 
Co.,  in  St  Thomaa 

The  money  raised  there  was  in  part  necessary  for 
the  immediate  uses  of  the  vessel,  and  it  was  in  proof 
that  she  could  not  sail  fiom  St  Thomas  without  it 
The  master  had  no  means  of  raising  money,  except  by 
bottomry.  After  the  vessel  was  repaired,  ^e  sailed  for 
Mayaguez,  (Porto  Rico,)  and  thence  to  New- York, 
where  she  arrived  on  the  19th  of  June,  1843.  It  also 
appeared  that  a  portion  of  the  money  raised  at  Bor- 
deaux, on  the  first  bottomry,  was  not  for  the  necessities 
of  the  vessel  then  existing,  but  in  anticipation  of  lia- 
bilities or  necessities  she  might  be  subjected  to  if  she 
prosecuted  a  voyage  then  projected. 
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J.  W.  Claghom,  a  mortgagee  of  the  yeasel  prior  to 
either  bottomry,  appeared  in  both  cases,  and  contested 
the  yalidity  of  the  h  jpothecationa 

B.  J.  Dillon^  for  libellants,  Fnmiss  &  Co. 

F.  JS.  TiHau  and  J^.  B.  Gvtting^  for  claimant  and  owner. 

Oharlea  G.  Anderson  and  James  A.  Bayard^  for  Bnjaa 

Mr.  Dillon^  for  Fumiss  &  Co.,  denied  that  the  claim 
put  the  bottomry  in  issue.  He  insisted  that  the  proofi 
showed  a  legal  case  for  a  bottomry  hypothecation  at 
St  Thomas,  and  that  it  took  priority  of  payment  on 
the  one  given  at  Bordeaux. 

He  cited  1  Bods.  451 ;  3  Sumner,  236 ;  lb.  242 ; 
Emerigon,  87,  89,  Index,  iv. ;  1  Wheat.  96 ;  8  Peters, 
538;  8  Serg.  and  Bawle,  98;  2  Philips'  Ins.  78;  8 
Pick.  B.  14;  ^  Hogg.  66. 

Mr.  Bayard,  for  Bujac,  maintained  the  validity  of  his 
demand,  and  its  priority  to  Fumiss  &  Co. 'a 

He  cited  3  Sumner,  236;  2  Gaines,  77 ;  7  2).  cfe  JK 
481;  ISUxrhie'sB.  27;  1  Dods.  464;  1  Wheat.  96;  2 
Dods.  146 ;  Bee's  B.  339;  2  PeL  Ad.  Decisions,  307;  2 
Bods.  143 ;  Abbott,  126,  note  1 ;  1  Hagg.  176 ;  1  Dods. 
201;  2  Hagg.  377;  Ibid,  374;  2  Parke  Ins.  Vl^ \  3 
Hagg.  66 ;  3  Wash.  G.  B.  496. 

Mr.  Gutting,  for  the  claimant,  insisted  that  neither 
hypothecation  had  priority  over  the  mortgage  lien; 
and  for  the  owner,  he  contended  both  bottomry  bonds 
were  invalid  in  law.  He  cited  Abbott,  125,  note  1 ;  3 
Sagg.  66 ;  2  Parke  Ins.  (ed.  1842,)  875  fo  879 ;  3  Sum^ 
ner,  257;  1  Sagg.  169;  1  Dods.  273-4-6;  2  Oan^h. 
485-6. 
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BBn%  X — ^The  delicDoe  set  vp  Mguaal  the  hypotbe- 
in  suit  oootestB  the  Tilidity  of  both  bonds,  upon 
the  ground  that  the  repain  and  ezpeoditoreB  npon  the 
▼easel  were  mmeceaaaiy,  and  that  th^  master  had  other 
resoorces  sofficient  for  her  actual  wants,  and  had  no 
anthoritj  to  resort  to  a  bottomry  for  other  than  neces* 
sarjr  supplies  or  expenses  connected  with  theyoyagei 
and  that  he  obtained  the  money  for  other  objects  and 
porpoeesw  No  misconduct  or  firand  is  imputed  to  the 
master  in  the  pleadings,  and  no  proof  haa  been  adduced 
to  diow  a  nusqiidication  of  the  fimdsnisedy  or  that  he 
had  any  freights  whk^  the  brig  had  earned  previous  to 
hsr  bottomry*  The  master  had  been  in  command  of 
the  brig  for  three  or  four  yeaiSi  and  enjoyed  the  full  con« 
fidence  of  her  ownera  Bujae  also  controverts  the 
validity  of  the  bottomry  to  Fumiss  &  Ca^  and  daims  the 
priority  of  his  hypothecation. 

The  cause  has  been  argued  with  great  ability  and  a 
thorough  examination  of  the  fiicts  and  authorities  bear- 
ing upon  the  questions  nused  on  the  issues.  Two 
preliminary  objections  have  been  interposed  by  the 
daimant  and  owner,  either  of  which,  if  sustained,  may 
bar  the  action  in  the  case  to  which  it  appliea  It  was 
insisted,  that  at  the  time  of  filing  the  libel  in  Bujac^s 
ease,  the  bond  had  not  become  absolute  and  suable, 
the  condition  being,  that  the  sum  received  should  be 
paid  at  or  before  the  expiration  of  ten  days  after  the 
arrival  of  the  vessel  in  New-York,  whilst  the  action 
was  commenced  previous  to  that  time.  This  objec- 
tion, which  is  in  &e  nature  of  a  dilatory  plea,  should 
have  been  raised  on  the  return  day  c{  the  warrant 
of  arrest  by  way  of  exception.  It  does  not  go  to  the 
merits  of  the  action,  but  merely  alleges  the  prematurity 
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or  dedinatoiy  ezceptibn  of  the  civil  law.  (Browne^ e 
Civ.  and  Adm.  Law,  363 ;  Ihmkxp'B  Adnk  Pr.  192.) 
Moreoyer,  when  the  claimant  intervened  and  filed  hia 
daim^  the  bond  had  become  absolute,  and  the  Teasel 
or  her  proceeds  was  th^d  under  actual  arreet  and  in  cos- 
tody.  She  had  been  libelled  and  attached  in  diis  Conrt 
on  a  suit  for  seamen's  wages  for  the  same  voyage,  and 
had  been  condemned  and  sold  in  that  action,  and  her 
proceeds  paid  into  Ciourt  These  are  a^qnate  reasons 
for  disregarding  exceptions  to  the  action  of  a  merely  for- 
malnatore,  and  first  raised  in  the  case  on  the  hearii^. 
The  daimants  may  well  be  deemed  to  have  acquiesced  in 
theantecedent proceedings.  (JPhe Nephme^i Hogg.  132.) 

An  objection  was  also  raised  to  the  right  of  a  mort- 
gagee  to  intervene  in  an  Admirally  case  and  contest 
the  validity  of  these  hjrpothecationa  As  this  point 
waa  not  sn^ested  on  the  argnment,  and  not  put  forth 
in  the  pleadings,  it  would  not  be  now  regarded  by  the 
Court,  if  it  supplied  suflBicient  cause  for  the  ezduaion 
of  the  claimant  But  as  a  mere  defect  of  pleading 
might  be  r^tiedied  by  an  amendment,  it  is  proper  to 
observe,  that  all  holders  of  li«ui  on  a  vessd  or  her 
proceeds,  are  competent  parties  to  contest,  in  Admi- 
ralty, the  titles  or  claims  cf  o&er  lien  holders  upon  the 
fund  or  ship.     (3  Hogg.  331.) 

The  second  preliminary  point  is  to  the  compe- 
tency of  the  master  to  be  a  witness  for  the  libel- 
lantS)  notwith8tandi])j;  the  rdease  given  by  them 
on  the  hearing.  His  testimony  is  urged  to  be 
incUspensaUe  to  the  libelants,  as  without  it  they 
have&iledin  establishing  the  preliminary  fiictsupon 
irhich  their  right  to  a  decree  is  dependent    The  pro- 
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ductkNi  of  the  bottomrj  bond  k  BOt  isi  itBdf  sofficient 
proof  <^  those  fiMrtB  as  agunst  the  daimaiit  and  oimer. 
It  must  be  shown  by  eztraneoaB  eridenee  that  the 
adyances  were  made  for  lepain  or  si^plks  necessuy 
lor  the  instant  nae  of  the  Teasd,  or  eCectoating  the 
objects  of  the  voyage,  and  that  thej  could  not  have 
been  ruaed  otherwise  than  bj  resorting  to  a  bottomry. 
{Tke  Amara,  1  Wheattm,  96.)  It  was  insisted  that  the 
master  had  a  direct  interest  in  the  sait,  whidi  was  not 
remoTed  by.  the  leleaae,  as,  if  the  libdhmts  did  not 
sncoeed,  he  woold  stand  liable  to  them  personally  for 
the  debt  And  the  case  of  the  £ftt> /brfOiMfe  (3  Sum^ 
nar,  228)  was  rdied  npon  as  sustaining  the  objection 
This  case  is  in  omflict  with  Ewm$  t.  WiBtam,  T  T.  R 
481,  note;  IRboard  v.  ffalktt,  2  Cam»^ K  77;  and 
Bocker  y.  Busker,  1  SUariie's  R  27.  And  the  eminent 
jndge  speaks  with  great  reserve  in  giving  his  dedacm 
in  the  cause.  He  remaiks,  ^*  I  am  ready  to  oonfes 
that  I  am  not  confident  that  this  opinion  rests  upon 
gnmnds  so  dear  that  it  onght  not  to  yield  to  a  set- 
tled course  of  practice;  and  I  greatly  fear  that  there 
is  no  anihority  which  directiy  sustains  il^  It  seems 
to  me  that  the  opinion  of  Judge  Thompson,  in  Mil- 
ward  T.  ffaUeUj  presents  the  true  rule  upon  this  point, 
upon  reason  and  authority.  The  interest  of  the 
master  is  balanced.  If  the  UbeDants  could  recover  of 
him  upon  the  bond,  for  advances  necessary  for  the 
ship,  he  would  have  his  action  over  against  the  owners 
for  the  moneys  so  employed.  He  was  merely  an  agent 
acting  within  the  line  of  his  duty,  and  if  made  UaUe 
in  the  first  instance  on  his  contracts  for  tiie  loans,  he 
would  be  entided  to  indemnity  and  reimbursement  by 
the  owner.    This  interest,  indeed,  leans  rather  to  the 
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owner  than  to  the  libellants,  for  if  the  bottomry  con- 
tracts are  defeated  by  his  testimony,  his  liability  to  the 
lenders  would  be  discharged  by  their  release,  and  they 
be  limited  to  their  rights  against  the  vessel  and  owner 
for  the  moneys  advanced  for  the  necessary  refitment* 
of  the  vessel,  (Bee's  Adm.  252 ;  2  Peters'  Adm.  295,) 
and  the  master  would  only  be  answerable  to  him  for 
integrity  and  good  faith  in  his  conduct.  The  admissi- 
bility of  the  master  as  a  witness  to  bottomry  contracts 
is  placed  by  the  judges  sometimes  on 'the  necessity 
of  ihe  ship.  Judge  Livingston  says,  unless  masters 
be  admitted  as  witnesses  in  cases  of  this  kind,  it  will  be 
extremely  difficult  to  ascertain  whether  such  a  neces- 
sity existed  as  would  justify  their  taking  up  moneys 
on  their  owner's  account  (2  Caines^  77.)  The  objection 
to  the  competency  of  the  witness  cannot,  therefore, 
prevail ;  it  can,  at  most,  only  go  to  his  credibility. 

There  can  be  no  doubt  of  the  authority  of  the  master 
to  borrow  money  on  bottomry  of  the  vessel.  (Abbott^ 
117-131,  ed  1829;  Curtis  on  Seamen,  dc.  175.) 
The  previous  contingencies  upon  which  his  power  may 
be  exercised  embrace  his  destitution  of  funds  in  foreign 
ports,  and  all  the  occasions  occurring  abroad,  which 
reader  money  necessary  to  enable  him  to  complete  the 
enterprise  in  which  the  vessel  is  engaged,  whether  the 
necessity  arises  from  an  extraordinary  peril  or  misfor- 
tune, or  from  the  ordinary  exigencies  of  maritime  ad- 
ventures. The  master,  under  like  emergencies,  may 
borrow  money  at  marine  interest,  and  pledge  the 
ship  and  freight  to  be  earned  on  the  voyage  for  repay- 
ment at  the  termination  of  the  entire  voyage,  or  an  in- 
termediate port  of  it,  and  may  also  draw  bills  of  ex- 
change, which  the  owner  is  bound  to  accept     (iftT- 
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ward  T.  ffallett,  2  Cbmes,  77 ;  ne  Tbrtar,  1  Sagg. 
3;   TheSetmm,  lb.  179;  TX«  Jisie,  1  Dods.  466.) 

This  genend  doctiine  is  not  in  question  in  tiiis  issoe, 
bnt  the  owner  and  daimant  contended  that  there  was 
no  neoesBity  justifying  a  bottomry  loan;  that  tiie  master 
had  limds  in  hand  from  freights  sufficient  to  meet  the 
wants  of  the  vesael,  and  accordingly  the  loans  were  not 
warranted  by  the  maritime  law;  that  the  loan  was 
made  by  the  consignee  of  the  ship,  and  that  the  master 
had  no  right  to  hypothecate  the  ship  in  his  &yor. 

This  objection  lies  sabstantially  to  both  hypotheca- 
tions. Upon  tiiis  ktter  point  tiiere  was  for  atime 
some  uncertainty  in  the  books,  because  it  was  con- 
sidered as  conduciye  to  surreptitious  and  covinous  prac- 
tices between  the  master  and  consignee  in  remote 
ports.  (3  Johns.  R  352;  1  Wheat  96.)  No  case 
of  authority  has,  however,  repudiated  such  bonds,  and 
the  decisions  acquiesce  in  them,  if  not  positively  sane- 
tion  them.  {The  Tartar,  1  Sagg.  1 ;  Ihe  Zodiac,  lb. 
S20.)  Lord  Stowdl,  in  repeated  instances,  developes 
the  policy  and  ethics  of  bottomry  transaction&  He 
says,  the  loans  are  to  be  taken  when  the  owner  was 
known  to  have  no  credit,  nor  resources  for  obtaining 
necessary  8upplie&  It  is  that  state  of  unprovided  ne- 
cessity that  alone  supports  these  bonds.  The  absence 
of  that  necessity  is  their  undoing.  If  the  master  takes 
up  money  from  a  person  who  knows  that  he  has  a  gen- 
eral credit  in  the  place,  or  at  least  an  empowered  con- 
signee or  agent  there  willing  to  supply  his  wants,  the 
giving  a  bottomry  bond  is  a  void  transaction,  not  af- 
fecting the  property  of  the  owner,  and  only  fixing  loss 
and  shame  on  the  fraudulent  lender.  But  where 
honorably  transacted,  under  an  honest  ignorance  of 
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this  fiicty  an  ignorance  that  conld  not  be  remoTed 
by  any  reasonable  inqmiy,  it  is  the  disposition 
of  this  Court  to  uphold  such  bonds,  as  necessary 
for  the  support  of  commerce  in  its  extremities  of 
distress,  and,  as  such,  recognised  in  the  maritime 
codes  of  all  conunercial  ages  and  nations.  {The 
Nelson,  1  Hogg.  179 ;  3  Ih.  74-163.)  The  objec- 
tion that  the  bottomry  holders  are  consignees  of  the 
ship,  is  obviated  by  the  proof  that  they  were  not  so 
by  the  appointment  of  the  owner.  They  did  not  know 
each  other ;  had  no  commercial  relations ;  and,  also, 
that  the  owner  had  no  funds  in  their  hands.  The  ne- 
cessity of  the  loan  is  proved  by  the  master.  He  says, 
the  ship  had  been  greatly  injured  by  rubbing  upon  the 
rocks  in  the  river  Orinoco,  and  that  upon  a  sorvey,  the 
surveyors  required  that  she  should  be  overhauled  and 
repaired ;  that  he  was  absolutely  in  want  of  money  for 
supplies,  and  that  he  could  not  leave  St.  Thomas  unless 
he  could  have  the  money ;  that  he  applied  to  various 
persons  without  success,  and  he  could  not  get  the 
money  unle(»  he  would  secure  the  loan  by  bottomry. 
He  Imew  of  no  other  resource ;  he  had  none  himself 
and  without  this  advance  he  would  be  unable  to  prose- 
cute his  adventure. 

The  further  objection  is  taken,  that  the  moneys 
loaned  were  lent  upon  the  personal  credit  of  the  master. 
That  would  make  no  difference,  provided  the  advance 
was  made  on  an  engagement  for  a  bottomry  security ; 
and  it  is  clear,  from  the  proo&  and  the  circumstances  of 
the  case,  that  the  understanding  of  the  parties  was,  when 
the  advances  began,  that  they  were  to  be  secured  by  a 
bottomry  of  the  ship.  {La  Ysahel,  1  Dode.  273; 
The  Virgin,  8  Petere,  638.)    This  is  usually  so,  for 
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it  is  difficult  to  ascertain  the  precise  amount  requisite 
until  the  repairs  are  made  and  the  supplies  obtained. 
Lord  StoweU  remarked,  upon  a  similar  objection,  that 
it  was  the  understanding  of  the  parties  at  the  time, 
that  the  money  should  be  secured  bj  means  of  bot- 
tomry ;  and  that  it  was  of  no  consequence  whether 
the  money  was  advanced  at  once,  and  the  bond  im- 
mediately entered  into,  or  whether  the  master  received 
it  from  time  to  time,  in  different  sums,  and  gave  a 
bond  for  the  whole  amount  (1  Dods.  273 ;  Hurry  v. 
Hurry,  2  Wash.  G.  R  145 ;  The  Aurora,  1  Wheat  96.) 
It  is  further  objected,  that  the  master  disregarded  the 
instructions  of  the  owner  as  to  the  voyage,  and  that  the 
lender,  upon  due  inquiry,  might  have  learned  this  fact, 
and  his  negligence  in  this  regard  should  avoid  his  bot- 
tomry security.  No  fi^ud  is  any  where  charged  in  the 
pleadings,  no  connivance  or  unfair  dealing  is  set  up, 
nor  is  it  asserted  that  the  lender  was  aware  of  any 
instructions  received  by  the  master,  from  the  owner, 
which  had  been  disregarded.  If  the  master  had  devi 
ated  from  instructions,  and  there  was  no  connivance 
on  the  part  of  the  lender,  he  will  not  be  affected  by 
the  &ct,  without  clear  evidence  of  notice  to  him  before 
his  security  was  taken.  The  proof  shows  no  want  of 
good  faith  on  the  part  of  the  master.  By  his  cor- 
respondence he  kept  the  owner  fiilly  informed  of  his 
situation,  and  solicited  directions.  When  he  arrived  at 
Bordeaux,  no  instructions  were  given,  other  than  to  exer- 
cise the  broadest  discretion.  The  lenders,  also,  are  to  be 
presumed  to  have  acted  in  good  faith.  The  necessities 
of  the  vessel,  her  want  of  repairs  and  supplies,  that  the 
master  had  no  means  of  his  own,  and  had  in  vain  resorted 
to  others  for  raising  money  on  bottomiy,  were  facts  of 


NOVEMBER,  1844.  65 

p 

FanuM  «.  Brig  Magoan. 

notoriety.  If,  in  addition  to  such  circumstances,  the 
lender  is  required  to  give  positive  proof*  that  the  ne- 
cessity of  the  master  was  absolute  and  remediless  but 
by  a  bottomry  loan,  the  doctrine  would  be  disastrous 
to  commerce,  by  destroying  confidence  in  such  securities, 
or  rendering  it  impracticable  to  negotiate  them.  It  is 
well  established  by  the  evidence  that  one  if  not  both  the 
bonds  were  taken  for  a  larger  amount  than  was  re- 
quired at  the  time  for  repairs  and  supplies  to  the  ves- 
sel There  is  included  in  one  the  wages  of  the  master 
and  expenses  of  board  here  and  at  St.  Thomas,  and 
in  the  other,  advances  to  meet  liabilities  or  necessities 
it  was  anticipated  the  vessel  might  be  under  after  leav- 
ing Bordeaux,  and  in  her  after  employment 

These  are  not  particulars  for  which  the  vessel  can  be 
subjected  by  the  master  to  a  bottomry  charge,  but 
such  irregularity  in  the  bond  does  not  destroy  its  obli- 
gation. These  items  of  excess  may  be  expunged.  A 
bottomry  bond  may  be  good  in  part  and  bad  in  part, 
and  it  wiU  be  upheld  by  Courts  of  Admiralty  as  a  lien 
to  the  extent  to  which  it  is  valid.  Courts  of  Admiralty 
are  not,  in  this  respect,  bound  to  the  strict  rules  of  the 
common  law,  but  decide  upon  the  broadest  principles 
of  equity.  {The  Augusta^  1  Bode.  283 ;  The  Tartar^ 
1  Hogg.  1 ;  The  Virgin,  8  Peters,  538.) 

The  reference  to  be  made  in  the  cause  will  provide 
for  a  specification  of  the  particulars  composing  each 
bond,  and  when  and  for  what  causes  the  money  was  ob- 
tained. 

Upon  full  consideration  of  the  merits  of  the  case,  I 
am  of  opinion  that  both  hypothecations  are  valid  in 
law,  and  that  the  respective  libeUants  are  entitled  to 
have  their  remedies  enforced  against  the  fund  in  Court 

Vol.  II.  6 
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That  fnnd  is  brought  into  Court  npon  a  demand  for 
seamen's  wages  earned  on  this  yoyaga  Those  wages 
are  to  be  first  satisfied  out  of  the  fnnd.  (1  Dods.  40 ; 
2  Dods,  13 ;  3  Hogg.  407 ;  4  Oranck,  328 ;  1  Paine, 
671. )  Both  hypothecations  being  deemed  by  the  Court 
substantially  yalid,  and  no  sufficient  cause  in  the  opinion 
of  the  Court  being  shown  for  giving,  between  the  two, 
priority  of  satisfaction  to  Bujac's  or  the  elder  bond, 
the  ordinary  privilege  in  bottomry  cases,  {Ahbott,  ed. 
1829, 128 ;  The  Sydney  Gave,  2  Dads.  1,)  must  prevail 
here,  and  the  bond  to  Fumiss  &  Co.  will  be  entitled  to 
be  first  paid  out  of  the  proceeds.  But  both  decrees  in 
these  causes  are  entitled  to  priority  of  payment  over 
the  mortgage  lien  of  the  claimant  (3  KenCs  Gam,  358 ; 
2  Sdgg.  294.)  The  clerk,  on  the  reference,  will  ascer- 
tain and  report  to  the  Court  the  particulars  compodbg 
each  bond,  and  the  time  and  occasion  upon  which  the 
advances  were  made  by  the  obligees,  to  enable  the 
Court  to  reform,  if  necessary,  the  amount  legally  se- 
cured by  the  bottomry  hypothecation. 

It  is  therefore  adjudged,  that  the  libellants  respec- 
tively recover  the  amount  of  their  said  bottomry 
bonds,  with  the  marine  interest  reserved  thereon,  and 
six  per  cent  on  the  sum  of  such  principal  and  marine 
interest,  computed  firom  the  time  of  the  falling  due  of 
the  respective  bonds  to  the  day  of  this  decree,  together 
with  their  costs  to  be  taxed ;  and  that  the  decree  in  favor 
of  Fumiss  &  Co.  on  the  junior  bottomry  be  first  satis- 
fied out  of  the  proceeds  of  said  vessel,  her  tackle,  Ac., 
in  Court,  subject  to  such  deductions  and  reform  of  the 
amount  as  may  be  thus  ordered  by  the  Court,  on  the 
coming  in  of  the  clerk^s  r^ort  in  the  premises,  and  it 
is  referred  to  the  clerk  to  ascertain  and  report  the 
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amount  payable  to  the  libellants,  upon  the  said  bonds 
respectiydy,  oonformablj  to  the  principles  of  this 
decree. 


Thb  Brig  Obiole. 

A  ]ib«Q«&t  baa  the  right,  at  any  ttage  of  the  cause,  yolontarily  to  difcontiiiiM 

the  lame ;  and  the  only  penalty  to  whieh  he  can  legally  be  mtjeeted  ia,  the 

payment  of  the  eoita  of  the  proeeediogik 
The  Court  will  not,  upon  a  tgmmary  application  of  a  claimant^  inquire  into 

damages  caosed  him  by  an  unfounded  arrest  of  his  ship. 
Nor  irill  it  assome  power  to  ooeroe  parties  into  istnes  not  raised  in  the  plead* 

infi  iUedia  the  eanae. 

Betts,  J. — ^A  motion  is  made  on  the  part  of  the 
claimant  to  compel  the  libellant  to  file  additional  stipu- 
lations in  the  cause,  and  that  the  Court  award  out  of 
such  securities  an  adequate  indemnitj  to  the  claimant 
for  the  wrongful  and  injurious  prosecution  of  this 
action. 

A  libel  was  filed  upon  a  bottomry  bond,  purporting 
to  have  been  executed  by  the  master  of  the  brig,  in  a 
foreign  port ;  and  she  was  arrested  thereon  on  or  about 
the  7th  of  February  last  On  the  6th  of  March,  the 
libellant  caused  to  be  entered  on  the  rule  book  in  Court 
an  order  discontinuing  the  suit,  and  directing  the  ves- 
sel to  be  discharged  from  arrest.  Notice  of  such  dis- 
continuance and  discharge  was  served  the  same  day  by 
the  proctor  of  the  libeUant  on  the  proctor  of  the  claim- 
ant, with  an  offer  to  pay  the  claimant's  costs,  as  soon 
as  they  should  be  taxed.     This  offer,  the  proctor  de- 
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poses,  he  has  been  and  is  now  ready  to  fblfil,  but  that 
the  costs  have  never  been  taxed  or  presented  bj  the 
proctor  of  the  claimant 

The  claimant  insists  that  die  libellant  cannot  Tolnn- 
tarily  wididraw  from  the  Court  of  Admiralty  after  a 
proceeding  in  rem^  and  that  the  Court  wHl  retain  the 
cause  until  full  justice  can  be  rendered  the  claimant  for 
the  unfounded  and  iU^al  attachment  of  his  property, 
and  determine  the  amount  of  damage  sustained  by  him 
in  being  deprived  of  the  posession  and  employment 
of  the  brig  by  means  of  the  arrest 

It  is  argued,  that  there  is  a  fundamental  difference  in 
this  respect  between  the  functions  of  an  Admiralty 
Court|  and  those  of  Courts  of  law  or  equity.  In  the 
latter  it  is  not  denied  that  the  prosecuting  party  may 
relinquish  his  suit  at  any  stage  of  it,  and  withdraw 
from  Court  at  his  own  option,  and  without  other  lia- 
bility to  his  adversary  than  the  payment  of  taxable 
costs  which  have  accrued  up  to  the  time  of  the  discon- 
tinuance. (1  TidcLPr.  628;  Graham,494:;  1  Cowen, 
47.)  No  authority  is  produced  establishing  the  dis- 
tinction claimed  in  respect  to  Admiralty  suits,  and  I  do 
not  discover  any  principle  upon  which  it  can  be  main- 
tained. 

The  immunity  of  the  respective  parties,  ^CTwfenfe  lite, 
in  respect  to  the  subject  matter  of  the  suit  and  the  ex- 
penses of  the  action,  may  be  secured  with  more 
promptitude  and  efficiency  in  a  maritime  Court  than  at 
law ;  but  the  jurisdiction  exercised  before  either  tribu- 
nal, in  that  behalf,  springs  from  a  common  principle, 
and  is  directed  to  the  same  end. 

The  stipulations  in  the  one  case  are  exacted,  enlarged 
or  modified  by  the  sunmiary  action  of  the  Court,  but 
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only  for  the  same  object  that  security  for  costs  are 
coerced  in  the  other,  that  the  successful  litigant  may  be 
assured  of  the  costs  that  may  be  ultimately  awarded 
him. 

When  a  litigation  is  urged  through  all  its  stages,  and 
the  final  decree  in  an  Admiralty  Court  dismisses  the 
libel,  discharges  the  respondent  from  arrest,  and  restores 
the  property  seized,  nothing  is  adjudged  affirmatively 
to  the  successful  claimant  other  than  his  costs  and  ex- 
pensea  So,  if  the  action  is  defeated  at  the  instance  of 
the  respondent  at  any  point  of  its  progress,  or  at  its  in- 
ception, because  of  informality  or  insufficiency  of  its 
processes,  the  decree  still  is  simply  that  the  property  be 
restored,  or  the  respondent  freed  from  arrest,  and  that 
the  libellant  or  his  stipulators  pay  the  costs  specifically 
named,  or  those  to  be  taxed,  according  to  the  standing 
rates  of  the  Court.  And  upon  what  reason  can  a  dif- 
ferent principle  be  introduced  and  enforced,  when  the 
actor  comes  into  Court  and  voluntarily  desists  from 
further  pursuing  his  demand  ?  No  doctrine  of  the  law 
is  indicated  which  would  render  his  liability,  in  such  a 
case,  greater  than  if  he  had  persisted  in  an  unfounded 
suit,  so  long  afi  a  standing  in  Court  was  allowed  him. 
In  the  latter  case,  it  is  clear  the  decree  against  him  is 
for  nothing  beyond  a  fair  indemnity  for  expenses  in  the 
name  of  costs,  and  is  never  enlarged  to  a  peremptory 
detention  of  the  promovent  in  Court,  to  abide  a  trial 
upon  counter-claims  preferred  against  him  by  the  ad- 
verse party,  and  it  seems  to  me  that  such  is  the  limit 
of  the  remedy  against  him  in  this  behalf,  when  he  re- 
linquishes and  abandons  his  action  without  bringing  it 
to  the  judgment  of  the  Court 

Moreover,  what  would  be  the  method  or  modus 
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Operandi  employed  by  the  Court  in  exerdsmg  the  juris* 
diction  invoked  in  this  case  ? 

The  claimant  alleges,  as  one  graTamen^  that  by  the 
arrest  of  his  vessel  he  has  lost  the  profits  and  advantage 
of  a  charter-party  agreed  for. 

How  is  the  fact  to  be  ascertained  by  this  Court,  and 
if  established^  on  what  mode  of  proceeding  is  the 
amount  of  damages  to  be  determined  ? 

The  Court  would  not  act  in  these  independent  mat- 
ters summarily,  or  on  the  depositions  of  the  demandant^ 
and  it  would  have  no  power  to  coerce  both  parties  into 
issues  and  litigations  not  embraced  in  the  action  iwA- 
tuted. 

Costs  are  not  a  constituent  element  of  an  action. 
They  never  become  a  point  of  issue  and  contestation  on 
trial.  They  did  not  even  exist  at  common  law  as  inci- 
dents of  a  suit,  but  are  creatures  of  statute,  or  else  in 
those  tribunals  possessing  power  to  deal  with  the  claims 
of  suitors  ex  canscientia^  together  with  their  legal  rights^ 
are  employed  as  a  means  of  measuring  out  justice  be- 
tween litigants  in  relation  to  expenditures  caused  by 
the  litigation.  (Kneasa  v.  Schuylkill  JBank^  4  Wluk 
O.  R.  106.) 

Admiralty,  which  uses  a  freer  discretion  than  Chan- 
cery vx  this  particular,  although,  as  a  general  rule,  it 
gives  costs  to  the  party  prevailing  in  the  action,  will 
still  modify,  divide  or  withhold  them  in  correspondence 
with  the  intrinsic  justice  of  the  cause,  irrespective  of  the 
ultimate  judgment  on  the  issuea  (The  Partridge^  1 
Hogg.  81 ;  1  Hogg.  (Eccl  B.)  210 ;  Bead  v.  Harris, 
8  DaU.  34 ;  Penhallow  v.  Doane,  BetUf  Pr.  120.)  But 
I  find  no  recognised  usages  in  these  Courts  sanctionmg 
the  notion  that  a  libellant  can  be  restrained  from  with- 
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drawing  his  suit,  imd  be,  by  the  power  of  the  Court, 
ooQverted  into  a  defendant,  and  be  proceeded  against  in 
that  capaoitj  for  the  adjustment  of  such  a  demand 
against  him  on  the  part  of  the  respondent 

The  motion  must  be  denied. 


TfiB  OoAL  Boat  D.  C.  Salibbcbt. 


ABariiMr»  raadariiig  serrieaa  onboard  of  a  Teasel  carrying  eoalbetiwaen  FIuIa- 

delpbia  and  Nev-York,  npon  tide  waters,  thougb  she  be  stripped  of  sails 

and  masts,  and  be  tov«l  by  steamboats,  may  proceed  In  rem  against  sncli 

tcbnI  lor  his  wages. 
Sreiy  serriee  rendered  by  «  mariner,  contributing,  in  contemplation  of  law,  to 

tbe  management,  safety  or  beneftt  of  the  yessel,  is  so  far  maritime  as  to  cany 

«  privilege  against  the  tcsscL 
The  sernoes  wiH  be  deenaed  maritliiie  if  aabstantially  pertbrmed  on  waters 

within  the  ebb  or  flow  of  the  tide. 
if  the  serYicea  of  libellnnt  were  those  of  moHmr,  or  were  merely  these  of  taking 

and  dkduBrging  caigo  at  the  wharves  and  in  no  way  connected  with  the 

UTigation  of  the  yessdi  the  lien  would  be  denied. 

A.  Naah^  for  libellant. 

0.  B.  J.  Bowdotn^  for  claimant. 

Betts,  J. — ^The  boat  was  arrested  in  rem  for  services 
by  the  libellant  on  board,  in  loading,  navigating 
and  unlading  her.  It  was  admitted  by  the  respond- 
ent that  five  dollars  was  due  for  his  labcfr ;  and  the 
question  raised  and  discussed  by  counsel  is,  whether  the 
libellant  for  this  claim  has  a  lien  upon  the  vessel  which 
can  be  enforced  in  this  Court. 

The  boat  is  of  about  forty-four  tons  burden,  and  is 
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liceiifled  and  rankled  as  a  ooastmg  read.  Her  emr 
plojiiieiit,  since  the  fibeDant  was  attadied  to  her,  has 
beCT  in  inaspcfrling  coal  fiom  Fhiladdphia  to  New* 
Yoik  by  the  way  of  theDdaware  river  and  the  Baritan 
canal  and  rirer.  She  is  towed  hy  rteambnats  to, 
thiongfa  and  from  the  canal,  and  the  men  on  bottrd 
perfinm  no  other  seamen  service  in  her  navigation  on 
tide  miters  than  aiding  in  steering  her  at  particolar 
times  of  tide,  and  occasionally  at  particular  points  on 
the  passage.  The  case  is  distinguishable  from  that  of 
DavisY.  The IxJke Boat Efdaj^rtBe,  decided 
in  October,  1842,  and  the  cases  befrae  Jndge  Kandall, 
in  the  Pennsylvania  District  Court,  eited  on  the  argu- 
ment, for  in  each  of  those  cases  the  hiring  was  essoi- 
tially  for  services  on  canals,  and  those  rendered  on  tide 
water  were  merely  incidental 

Here,  so  &r  as  the  circumstance  of  the  loeua  affects 
the  question,  the  principal  service  was  to  be  rendered 
in  navigating  to  and  from  the  canal  on  tide  waters. 

In  redndng  the  controversy  to  this  point,  there  is 
left  for  consideration  only  the  inquiry,  whether  these 
particular  services  were  of  a  maritime  character,  and  on 
board  a  vessel  Bobjed  to  the  maritime  privilege. 

The  claimant  contends  that  the  drcumstance  of  the 
boat  not  being  self-impelled  takes  her  out  of  the  class 
of  vessels  subject  to  liens  for  wage& 

If  she  was  used  chiefly  on  a  canal  or  internal  waters, 
or  only  as  %  lighter  in  removing  cargo  to  or  from  a  ves- 
sel, or  in  carrying  produce  to  market  and  managed  by 
landsmen ;  or  if  she  was  one  of  those  small  floats  or 
craft  attached  to  other  vessels,  and  employed  in  no  other 
way  than  as  adjuncts  or  assistants  to  such  vessels,  the 
boatmen  might  have  a  difficulty  in  maintAming  a  lien 
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upon  her  for  their  labor.  Should  this  be  so  in  respect 
to  equivocal  cases  of  that  class,  it  seems  to  me  there 
is  a  difference  between  them,  and  one  where  a  vessel 
has  all  the  properties  of  a  sea  vessel  except  the  use  of 
self-propelling  means ;  and  that  an  exemption  from 
lien  placed  on  the  latter  circumstance  must  be  attend- 
ed with  great  perplexity  and  ambiguity  in  its  applica- 
tion. 

If  a  vessel  of  forty-four  tons  burden,  employed  in 
carrying  freights  coastwise  from  one  State  to  another, 
because  having  no  sails  or  propelling  machinery  is  ex- 
cluded from  the  class  of  maritime  vessels,  what  princi- 
ple would  bring  one  of  ten  or  twenty  times  that  bur^ 
den,  under  like  circumstances,  within  the  class?  Or 
upon  what  basis  is  the  rule  to  be  established,  that  upon 
vessels  not  having,  or  not  using  self-propelling  means, 
the  boatmen  or  hands  can  have  no  lien,  while  upon  the 
other  class  they  shall  have  a  charge,  with  the  right  of 
enforcing  it  in  Admiralty  ? 

I  assume  it  will  not  be  controverted,  that  a  ship  or 
schooner,  brig  or  sloop,  with  all  her  rigging  and  tackle 
on  board,  would  be  subject  to  the  lien  of  her  crew  for 
wages,  though  towed  by  a  steam  vessel  from  Philadelphia 
to  New- York,  and  never,  in  any  way,  on  the  voyage,  em- 
ploying her  sails,  or  even  having  her  rudder  moved  by 
the  crew.  The  kind  or  amount  of  duty  performed  by 
the  men  on  shipboard  in  no  way  determines  the  char-  ^ 
acter  of  their  remedy.  They  are  there  to  serve  as  direct- 
ed, and  those  engaged  in  the  lowest  and  least  valuable 
grades  of  service  have  a  common  privilege  for  the  re- 
covery of  their  wages  with  pilots,  sub-officers  and  sailing 
masters.  And  in  relation  to  the  craft  itself^  there  is  no 
distinction  between  one  so  equipped,  and  the  like  vet- 
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ffdstrqiped  of  fliib  and  masts.  And  aoocNrdioj^y,  ahcnild 
it  become  the  ooune  of  the  ooal-trade  betweoi  Philar 
ddphia  and  New- York  to  diamantie  of  rigging  and 
flpara  the  laige  yeaseb  now  employed  in  that  naviga- 
tion, and  nsing  only  their  hoDsi  have  them  towed  by 
ateam-tnga,  the  men  engaged  in  the  management  of 
anch  Teasda  wonld  be  no  leas  entitled,  becaose  <^  that 
duinge  of  apparel  and  method  of  management^  to  pro- 
ceed against  them  tn  rm  for  the  security  of  their  wages. 
It  is  never  a  question  how  fiir  one  shipped  to  sea  duty 
actually  aids  in  the  navigation  of  a  vessel,  or  in  what 
way  Ibs  services  are  rendered,  in  order  to  determine 
his  right  to  a  lien.  If  he  is  attached  to  her,  ready  to 
lendar  soch  services  as  may  be  required  of  him  in  his 
^ace,  it  is  sofficient;  every  service  rendered  on  board 
which  contributes^  in  contemplation  of  law,  to  the  man- 
agement^ safety  or  benefit  oi  the  vessel,  h^  a  msititime 
character  and  privilege. 

Thus  stewards,  carpentens,  chambennaids  and  sur- 
geons have  their  lien  for  wages  the  same  as  if  stationed 
before  the  mast;  the  law  r^;arding  the  ship^s  comple- 
ment as  all  ministering  to  the  aid  and  protection  of  the 
veasd  on  her  voyage,  and  never  stopping  to  ascertain 
or  inquire  the  quality  or  value  of  the  service  of  the  one 
in  comparison  with  that  of  another. 

In  the  case  of  the  steamboat  Thomas  Jefferson,  the 
Supreme  Court  held  that  the  service  was  to  be  deemed 
maritime,  if  substantially  performed  on  waters  within 
the  ebb  and  flow  of  the  tide.  (10  Wheai.  428.)  This 
was  no  doubt  decided  essentially  in  rei^ect  to  serviceSi 
admitted  to  be  of  amaritime  character,  if  performed  at 
aaa;  but  yet  the  case  carries  an  import  beyond  any 
q^eoial  regard  to  the  kind  of  labor,  and  implies  that  the 


NOVEMBER,  1844  n 

Th«  Coal  Boat  D.  0.  Saliabaiy. 

ship's  oompanj  anjr  way  employed  in  duty  ml  board  on 
tide  waters,  are  entitled  to  the  privilege. 

Judge  Hopkinson  stniggled  earnestly  to  discover  a 
nde  which  should  fix  with  precision  the  discrimination 
between  services  essentially  maritime,  and  those  claimed 
to  be  such  from  being  merely  performed  on  Clipboard 
at  sea  or  on  tide  water,  (1  Gilp.  624,  526 ;  IbicL  514,) 
and  was  free  to  acknowledge  his  want  of  satisfitction 
with  the  effort. 

He  may  have  suggested  instances  not  falling  within 
the  doctrine,  but  his  admission  of  the  scope  of  tlie  rule 
is  ample  enough  to  embrace  the  case  of  a  crew  attached 
to  a  licensed  coaster,  passing  from  State  to  State  through 
tide  water.  He  concedes  that  it  applies  to  river  craft 
navigating  the  Delaware  on  tide  water,  and  its  force 
would  not  be  diminished  if  the  vessel,  adding  thereto 
the  transit  of  a  canal,  performed  another  tido  water 
voyage  to  the  place  of  her  destination. 

I  suppose  that  there  is  no  ground  for  question  that 
this  coal  boat,  employed  as  a  freighter,  would  be  sub- 
ject to  a  lien  for  the  Ubellant's  wages  on  board,  if  she 
had  been  worked  on  her  voyage  by  aid  of  his  bodily 
labor,  with  oars  or  setting-poles ;  for  the  law  does  not 
impart  to  a  service  on  shipboard  the  character  of  mari« 
time,  for  the  reason  that  it  is  applied  to  the  vessel  in 
any  special  manner,  or  that  she  is  moved  by  its  agency 
or  otherwise;  nor  that  the  service  requires  nautical 
experience,  or  skill,  or  aid  on  the  part  of  the  crew ;  it 
is  so  only  because  the  vessel  is  on  a  sea  voyage,  and  the 
crew  is  employed  some  way  to  assist  in  fiirthering  it 

I  cannot  perceive  that  there  is  any  difference  in  prift* 
ciple  whether  the  means  of  motion  are  derived  from  or 
controlled  by  the  crew,  or  are  contributed  dUwuk, 
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The  quality,  or  qoantitj,  or  source  of  the  motive  power 
might  enhance,  diminish  or  dispense  with  the  labor  of 
the  crew,  but  could  supply  no  criterion  by  which  to 
determine  whether  their  services  during  the  passage 
were  maritime  in  character ;  and  I  cannot,  in  view  of 
the  principles  recognised  in  the  adjudged  cases,  discover 
any  principle  governing  the  question  other  than  the 
simple  one  before  indicated,  that  the  vessel  is  engaged 
in  a  maritime  voyage,  and  that  the  party  seeking  a  lien 
upon  her  was  hired  and  rendered  services  on  board 
connected  with  her  employment 

In  the  case  of  the  tow-boat  Ontario,  decided  in  this 
Court  in  1838,  and  affirmed  on  appeal  to  the  Circuit 
Court,  the  lien  was  denied  for  two  reasons — 1.  That  the 
libellant,  if  connected  with  the  boat  in  any  manner,  was 
so  as  master^  and  not  as  a  hand  or  mariner ;  and  2. 
Because  the  services  were  merely  those  of  taking  in 
and  discharging  the  cargo  at  the  wharves,  and  in  no  way 
connected  with  the  navigation  of  the  vessel  on  tide  water. 

But  it  seems  to  me,  upon  the  brief  sketch  of  facts 
furnished  in  this  case,  that  I  am  to  regard  the  libellant 
as  hired  to  perform  all  the  services  on  board  this  vessel 
required  in  her  loading  and  unloading,  and  in  effecting 
her  passage  up  the  Delaware,  on  tide  water,  down  the 
Raritan,  through  the  Kills,  and  across  New- York  Bay, 
aU  also  tide  watera  In  this  shape  of  the  case,  his  right 
and  remedy  cannot  be  affected  by  the  method  of  her 
being  propelled,  or  the  degree  of  aid  contributed  by 
him  to  her  navigation. 

The  demand  is  trivial  in  amount,  but  the  principle 
which  determines  it  must  be  the  same  as  would  have 
governed  the  case  had  a  whole  yearns  wages  been  in 
arrear. 
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This  case  also  in  some  measure  illustrates  the  utility 
of  the  rule  as  applicable  to  vessels  of  this  description. 
The  answer  denies  the  right  of  the  person  hiring  the 
libellant  to  give  him  any  security  on  the  vessel  for  his 
wages ;  and  without  this  remedy,  men  of  his  class  might 
often  be  put  to  great  difficulty  and  expense  in  finding 
and  charging  the  proper  persons  with  the  payment  of 
their  eaminga 

K  it  is  understood  that  the  vessel  stands  responsible 
on  such  contracts  to  her  men,  it  gives  the  assurance  of 
prompt  and  full  payment  for  their  labor,  and  this  im- 
portant and  growing  branch  of  trade,  as  well  as  others 
under  like  circumstances,  will  have  at  command  all  the 
services  that  may  be  demanded  to  insure  its  active  and 
profitable  prosecution. 

I  shall,  therefore,  order  that  the  libellant  recover  five 
dollars,  the  balance  of  wages  admitted  to  be  due  him, 
and  summary  costs,  to  be  taxed. 


The  Bbig  John  Gilpin. 


A  T6«el,  in  point  of  fact,  for  12  or  14  honn  in  a  condition  where  her  instant 
destmetion  was  menaced,  and  the  lives  of  those  who  might  remain  on  board 
of  her  greatly  jeopardiied,  may  be  rightly  taken  possession  of  by  salrora. 

Parties  taking  snob  possession  haye  a  right  to  retain  it  until  the  salvage  is  com- 
pleted, and  no  other  person  has  the  right  to  interfere  with  them,  provided 
they  are  able  to  effect  the  salvage,  and  are  conducting  the  business  with 
fidelity  and  vigor. 

In  this  country,  it  is  clear  that  salvage  compensation  may  be  obtained  in  Adp 
miralty  for  services  rendered  within  the  ebb  and  flow  of  the  tide,  without 
regard  to  location,  whether  on  the  high  seas,  or  iMUrfauoeM  terrm. 

The  common  law  "  wreck  of  the  sea,"  if  found  within  high-water  mark  on  shore^ 
is  within  the  privilege  of  salvage 
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B^  tii#  piuieipl«t  of  mcritiine  Uv»  those  beghming  a  aelyago  ■flrriee,  nnd  in  the 
raoooKfiil  proeeention  of  it^  ere  entitled  to  be  regarded  m  the  meritorioae 
•olTon  of  vhnteTer  if  proMrred,  eren  if  inoagfiilly  laltmiptod  in  tti*  woA 
by  othen  who  oomplete  the  Mirage 

Not  only  the  actual  toil  and  ezpensee  are  to  be  eoniidered  in  a  ease  of  lalyage, 
bnt  also  the  imminent  contingency  that  their  ■errices  might  prore  nnayail* 
ing  by  the  breaking  up  d  the  TCMel,  before  any  amount  of  property  oonld 
betarad. 


Mr.  Lordj  for  libellants. 
Mr.  BidweU^  for  claimants. 

Bbtts,  X — ^This  is  a  cause  of  salvage.  The  material 
facts  are  as  follows :  The  brig,  in  attempting  to  go  to 
sea  on  the  afternoon  of  the  first  of  January,  1841, 
grounded  on  the  otUer  middle,  in  the  harbor,  below  the 
Narrows,  and  from  one  to  two  miles  off  shore.  It  was 
then  snowing,  and  the  wind  blowing  heavily  from  the 
northeast 

A  boat's  crew  was  sent  off  from  the  brig  to  Staten 
Island,  to  obtain  a  lighter,  and  in  her  absence  every 
effort  was  made  on  board,  and  with  the  aid  of  the 
steamboat  Osiris,  to  draw  her  off  the  bank,  but  without 
success.  It  was  near  night  when  the  boat  returned  to 
the  brig,  and  a  lighter  came  down  about  the  same  time ; 
but  the  brig  was  then  bilged,  her  masts  had  worked 
loose  in  their  steps,  and  the  master  supposed  they  must 
go  overboard  Water  was  in  the  hold  and  cabin,  and 
die  ship's  company  were  exposed  to  the  storm  and  sea 
on  deck,  while  the  vessel  was  so  careened  as  to  render 
it  difficult  to  maintain  a  standing  upon  her. 

The  master,  pilot  and  brig's  company  left  her  in  the 
lighter,  without  attempting  to  take  out  of  her  the  valu- 
ables on  board  at  all,  more  than  a  part  of  their  clothing. 
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The  Btorm  and  wind  was  then  increasing,  and  the 
master  of  the  lighter  declared  it  unsafe  for  his  vessel  to 
remain  out  and  near  the  vessel  during  the  night  He 
returned  to  Staten  Island  with  her,  taking  the  two 
mates  and  one  or  two  of  the  men.  The  master,  with 
the  rest  of  the  crew,  went  up  to  the  city  in  a  steamboat, 
which  was  met  coming  down  to  their  relief 

The  time  at  which  the  lighter  arrived  at  the  Island 
is  not  clearly  stated,  but  most  probably  it  was  between 
7  and  8  P.  M.  Some  of  the  witnesses  supposed  it  was 
later. 

The  same  evening,  and  within  an  hour  after  her  ar- 
rival, the  libellants  put  off  for  the  wreck.  The  storm 
was  stUl  severe  and  unabated,  but  the  wind  was  begin- 
ning to  bear  round  to  the  northwest. 

The  Hbellants  are  wreckers,  and  keep  a  vessel  and 
crew  in  readiness  to  go  out  during  the  winter  to  the 
aid  of  vessels  requiring  assistance  in  the  harbor  and  off 
the  coast 

The  claimants  allege  that  the  master  of  the  first 
Mghta:,  the  Hiram  Dixon,  was  employed  by  the  mas- 
ter of  the  brig  to  return  immediately  to  her  with  his 
fighter,  and  keep  by  the  wreck  until  assistance  could 
be  sent  down  from  the  city  by  the  owners. 

Th^e  is  great  conflict  of  testimony  upon  this  point, 
but  I  find  the  preponderance  of  evidence  to  be,  that  no 
such  engagement  was  entered  into.  The  Hiram  DixOn, 
on  her  return,  had  discharged  all  the  duties  she  was 
et^g^i^eA  to  perform  in  respect  to  the  wreck.  I  do  not, 
therefore,  discover  any  foundation  for  the  diarge,  that 
a  fraudulent  arrangement  or  confederation  was  entered 
into  between  the  libellants  and  the  master,  or  any  of 
the  crew  of  the  Hiram  Dixon,  or  that  the  libellants 
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went  down  to  the  veasel  and  siiiTeptitionsl7tookpoaBe8- 
aion  of  her  with  intent  to  supplant  her  master  and 
owneiB  in  giving  her  relief 

Even  had  the  asserted  engagement  with  the  Hiram 
Dixon  been  proved,  such  an  arrangement  conld  not 
well  be  made  a  (^mtinning  possession  of  the  brig,  so  as 
to  oust,  or  extingo^  all  right  of  the  libellants  to  hold 
her  as  salvors,  havingi^  gone  aboard  and  taken  charge 
of  her  in  the  perilous  condition  in  which  she  was  found. 

It  is  to  be  observed  it\was  then  mid- winter,  at  the 
height  of  a  northeast  storm  of  wind  and  snow,  in  the 
night  time,  and  that  the  brig  laj  at  a  point  most  ex- 
posed to  danger  from  the  wind  and  waves  coming  upon 
her  from  that  direction,  and  that  there  was  every  pro- 
bability  she  must  be  immediately  broken  up,  causing 
the  loss  of  every  thing  on  board. 

She  was  apparently  abandoned,  and  if  her  crew 
might  have  been  absent  to  procure  assistance  from  other 
vessels  and  more  force,  their  ability  to  return  to  the 
wreck  or  the  chance  of  affording  any  aid  after  the  lapse 
of  a  few  hours,  must,  in  the  then  condition  of  things, 
have  been  most  dubious  contingencies. 

The  libellants,  in  the  exercise  of  their  calling  as 
wreckers,  coming  to  a  vessel  in  that  plight,  would  be 
guilty  of  a  dereliction  of  duty  if  they  failed  to  employ 
all  their  means  for  the  instantaneous  preservation  of 
property  so  circumstanced. 

This  may  not  be  strictly  and  technically  a  case  of 
derelict,  {Cflark  v.  The  Brig  Bodge  ffealy,  4  Wash. 
661,)  if  really  the  master  of  the  brig  had  gone  to  the 
dty  to  obtain  the  necessary  help  to  save  the  cargo  and 
brig,  intending,  at  the  time,  to  return  with  all  practicable 
dispatch.    It  appears  he  came  to  the  wreck  by  8  or  9 
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A.  M.  the  following  day,  in  a  steam-tug,  with  men  to 
assist  in  saving  the  cargo.  The  animtia  revertendi  et  re- 
cuperandi  may  thus  far  have  continued  with  the  master, 
but  this  mental  hope  or  purpose  must  be  regarded  in- 
operative and  unavailing  as  an  actual  occupancy  of  the 
vessel,  or  manifestation  to  others  of  a  continuing  pos- 
session. She  was  absolutely  deserted  for  12  or  14 
hours  in  a  condition  when  her  instant  destruction  was 
menaced,  and  the  Uves  of  those  who  should  attempt  to  re- 
main by  her  would  be  considered  in  highest  jeopardy. 
She  was  quite  derelict ;  and  being  thus  found  {The  Boa- 
ton^  1  Sumner  B.  334;  1  Mason  B.  272;  1  Sir  Lionel 
Jenkins^  89)  by  the  libellants,  the  possession  they  took 
of  her  was  lawful.  (The  Schooner  Emvlovs^  1  Sunmer^ 
207.) 

Possession  being  thus  taken  when  the  vessel  was,  in 
fact,  abandoned  and  quite  derelict,  under  peril  of  in- 
stant destruction,  the  libellants  had  a  right  to  retain  it 
until  the  salvage  was  completed,  and  no  other  person 
could  interfere  against  them  forcibly,  provided  they 
were  able  to  effect  the  purpose,  and  were  conducting 
the  business  with  fidelity  and  vigor.  (Abbott^  554; 
HoU  on  Shipping,  522 ;  1  Edw.  B.  175 ;  3  ffagg.  159, 
160,  161 ;  lb.  167,  243  &  385.)  The  argument,  that 
the  brig  not  having  been  out  to  sea  when  wrecked, 
varied  the  relation  of  the  parties,  has  no  foundation  in 
law  or  reason.  The  exigency  was  no  less  imminent 
that  immediate  relief  should  be  afforded  her;  nor 
have  merchants  and  underwriters  a  less  interest  that 
prompt  and  efficacious  assistance  be  rendered  vessels 
imperilled  in  great  bays  and  roadsteads,  than  if  they 
happen  to  be  outside  a  harbor ;  and  that  the  stimulant, 
inducing  aid,  be  applied,  by  constituting  those  who 
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render  it,  salvors.  The  doctrine  is  dear  in  this  country 
that  salvage  compensation  maj  be  obtained  in  Admi- 
ralty for  services  rendered  within  the  ebb  and  flow  of 
the  tide,  without  regard  to  location,  whether  on  the 
high  seas,  or  inter  fauces  terroB.  (1  Sumner^  210,  328 ; 
77i«  American  Insurance  Gampany  v.  Garter^  1  Peters^ 
511 ;  Hobart  et  al  v.  Dragon  el  aL  Id  Peters^  108 ; 
United  States  v.  Goombs,  12  Peters,  72.)  And  there  is 
no  apparent  reason  why  the  rule  should  be  restricted 
to  tide  waters,  and  not  embrace  all  navigable  waters 
out  of  the  jurisdiction  of  any  particular  State.  This 
principle  would  seem  to  bring  the  conmion  law  ^^  wreck 
of  the  sea,^'  if  found  within  high  water  mark  on  shore, 
within  the  privilege  of  the  law  of  salvage.  (1  &  12 
Peters,  before  cited.)  The  Engli^  rule  is  not  in  con- 
flict with  the  American,  {The  Eur  aces,  1  JRobinsan, 
15;  The  Frederick,  lb.  229;  Westminster,  lb.  172,) 
except,  perhaps,  in  the  particular  of  the  wreck  of  the 
sea.  {The  Augusta,  1  Hogg.  17;  EbU,  522.)  Justice 
Story,  commenting  upon  this  distinction,  in  United 
States  V.  Goomhs,  says  :  "  It  is  true  that  it  has  been  said 
that  the  Admiralty  has  not  jurisdiction  of  the  wreck 
of  the  sea.  (3  Black.  Gom.  106,  107.)  But  we  are  to 
understand  by  this,  not  what,  in  the  sense  of  the  mari- 
time and  commercial  law,  is  deemed  wreck  or  ship- 
wrecked property,  but  'wreck  of  the  sea,'  in  the 
purely  technical  sense  of  the  common  law.  A  passage 
has  been  sometimes  relied  on,  in  one  of  the  earliest 
judgments  of  Lord  Stowell,  the  case  of  the  Two  Friends, 
(1  Bob.  B.  271,)  in  which  it  is  intimated  that  if  the 
goods,  which  are  subject  to  salvage,  have  been  landed 
before  the  process  of  the  Admiralty  Court  has  been 
served  upon  them,  the  jurisdiction  over  them,  for  the 


APRIL,  1845.  83 


The  Brig  John  Gilpin. 


purpose  of  salvage,  may  be  gone.  The  supposed  diffi- 
eolty  in  that  case  was  not  that  the  Court  had  not  juris- 
diction ;  but  that  in  cases  of  salvage  on  the  instance 
side  of  the  Court,  no  process  of  the  Court  could  be 
served  on  land,  but  only  on  the  water.  This  exception 
is  inapplicable  to  the  Courts  of  the  United  States,  where 
Admiralty  process,  both  on  the  instance  and  prize  aide 
of  the  Court,  can  be  served  on  land  as  well  as  on 
water." 

Had  the  crew  of  the  brig  been  in  sight  in  a  boat,  or 
on  shore,  after  abandoning  the  vessel,  and  evincing  no 
intention  to  return,  and  being  unable  to  relieve  her, 
those  who  should  come  to  the  rescue  of  vessel  or  cargo, 
would  acquire  the  rights  and  privileges  of  salvors. 

The  evidence  shows  that  the  libellants,  after  falling 
in  with  the  wreck,  applied  all  the  means  and  diligence 
within  their  power,  and  which  the  circumstances  of  the 
case  admitted,  in  saving  the  property.  It  further  ap- 
pears that  Boff,  the  ioaster  of  the  salving  vessel,  was 
skilled  in  this  business;  is  a  man  of  energy,  and  that 
he  not  only  exerted  whatever  means  he  possessed,  but 
engaged  men  and  vessels  to  aid  him  wherever  they 
could  be  advantageously  employed  Whilst  so  engaged, 
the  master  of  the  brig  returned  to  her,  and  demanded 
the  possession  to  be  surrendered  to  him.  The  libellants 
reftused  compliance  with  the  demand,  asserting  that  they 
were  legaJly  in  poeseadon  of  the  brig  as  salvoiB,  and 
should  retain  it  in  that  character.  Roff  said  he  had 
found  her  there  stranded  and  deserted,  no  one  being 
with  her  or  keeping  g^ard  of  her,  and  he  intended  to 
hold  her,  and  save  the  cargo,  Henry  Dixon  testifies 
that  he  went  down  to  the  brig  about  9  o'clock,  with  her 
master,  in  the  steam-tug  Hercules,  who  went  aboard 
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with  the  witaess;  told  him  that  the  brig  was  in  charge 
of  the  wreck^^  and  witness  mnst  make  arrangement 
with  Boff^  and  go  to  work  stripping  her.     Boff  hired 
the  riggers  brought  down  by  the  master,  and  employed 
them  to  help  dismantle  the  brig.     The  master  would 
haye  no  rightful  authority,  on  such  &cts,  without  ten- 
der of  a  full  satis&ction  to  the  libellants,  to  exact  the 
surrender  of  the  vessel  to  him,  she  beiug  aground  and 
helpless,  and  not  in  a  salved  state,  or  capable  of  being 
restored  to  the  owners ;  and  the  fisu^  abundantly  show, 
that  the  change  of  possession  could  not  have  been  then 
made  without  involving  the  probable  loss  of  vessel  and 
cargo.     The  master,  with  his  crew,  left  the  brig  under 
the  belief  that  she  must  go  to  pieces  that  night ;  he 
gave  no  intimation  of  returning  to  her ;  she  lay  in  a 
perilous  position,  on  her  beam  ends,  filled  with  water 
to  her  hatches,  and  the  sea  making  a  breach  over  her. 
The  storm  continued  raging  that  night,  and  the  sea  was 
BO  rough  that  it  was  impracticable  for  any  other  craft 
than  small  vessels  to  be  brought  alongside,  or  made 
useful  to  the  brig  or  her  cargo.     The  master  bad  come 
down  in  a  steam-tug,  without  lighters,  to  aid  in  unlading 
the  cargo ;  and  all  the  testimony  shows  that  no  effective 
assistance  could  have  been  rendered  the  wreck,  except 
by  such  lighters,  nor  was  it  intended  to  use  the  tug  for 
any  further  purpose  than  to  bring  the  master  and  his 
few  attendants  to  the  wreck. 

In  the  afternoon,  an  agent  for  the  owners  came  to  the 
brig  in  a  steam-tug,  with  men  engaged  to  assist  in 
saving  the  cargo,  and  demanded  possession  of  her  from 
the  libellants.  This  demand,  as  before,  was  disregarded, 
but  Roff  declared  his  willingness  to  employ  the  men 
brought  down,  if  they  would  work,  and  did  engage  all 
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who  consented  to  stay  with  him.  At  the  close  of  that 
day,  Eoff  was  arrested  under  the  directions  of  the 
owners,  by  a  deputy  marshal  of  the  United  States,  and 
taken  forcibly  frolu  the  wreck  to  the  city,  and  the  agent 
took  possession  of  the  wreck  for  the  owners,  turning  the 
libellants  out  of  her.  The  warrant  was  obtained  on  a 
charge  of  larceny,  committed  by  Bo£f,  on  board  the 
wreck.  The  agents  of  the  owners  and  underwriters, 
after  the  dispossession  of  the  Hbellants,  conducted 
operations  for  saving  the  cargo,  until  the  brig,  four 
days  afterwards,  went  to  pieces,  and  was  totally  lost 
It  is  not  necessary  to  determine  whether,  if  the  vessel 
had  been  afloat,  and  being  brought  into  port,  the  law 
woxdd  have  entitled  her  owners  to  possession,  to  the 
exclusion  of  the  salvors,  to  complete  the  salvage  them* 
selves ;  and  if  so,  on  what  terms  or  conditions ;  because 
here,  most  probably,  the  vessel  could  not  be  surrendered 
to  them  as  saved,  nor  was  the  interposition  of  the  owners 
necessary  for  the  rescue  of  the  property.  The  result 
proved  they  were  unable  to  effect  it  The  dispossession 
of  the  libellants,  then,  in  successful  operation,  was,  under 
the  &cts,  clearly  wrongful ;  and  in  respect  to  Bo£^  ac- 
companied with  circumstances  of  extreme  aggravation. 
No  justification  is  shown  for  his  arrest  on  a  criminal 
diarge.  It  was  manifestly  employed  to  make  him  give 
up  the  brig,  and  the  proceeding  was  dropped  so  soon 
as  his  removal  was  accomplished  The  unquestionable 
responsibility  of  the  owners  and  underwriters  imparted 
no  privilege  to  them  in  respect  to  the  salvors,  which 
could  not  be  claimed  by  strangers  or  owners,  without 
responsibilitjr ;  and,  in  my  opinion,  they  had  no  au- 
thority to  force  the  vessel  and  cargo  out  of  the  posses- 
sion of  the  salvors,  without  making  or  tendering  them 
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foil  remuneration  for  the  services  already  performed  by 
thenL  The  Conrt  cannot,  however,  act  npon  that  pro- 
ceeding as  ground  for  damages  or  otherwise,  in  so  far  as 
the  false  imprisonment  or  tortious  arrest  of  Bo£f  is 
concerned.  The  remedy  for  that  wrong  must  be  sought 
elsewhere ;  but  it  is  in  consonance  with  the  established 
principles  of  maritime  law  to  hold  those  beginning  a 
salvage  service,  and  who  are  in  the  successfol  prosecu- 
tion of  it,  entitled  to  be  regarded  as  the  meritorious 
salvors  of  whatever  is  preserved,  and  entitled  to  the 
sole  possession  of  the  property ;  (1  Ld.  R.  393  ;  2  H. 
^2acA?.294;  I8aund.1^b;  %East,IS*l;  lDod8.^Vl\  2 
Hogg.  361 ;  3  Ih.  160,  167,  243 ;  Edwards  R  175  ;) 
and  the  same  would  seem  to  follow,  even  if  they  have 
been  wrongfolly  interrupted  or  intercepted  in  the  work 
by  others,  who  complete  the  salvage,  and  bring  in  the 
salved  property. 

It  does  not  become  necessary,  in  this  case,  to  con- 
rider  minutely  ihe  ooorn  o^d.e.  p™«l  on  bo.rf 
after  the  libellants  were  dispossessed,  because  the 
amount  of  property  saved  fomishes  adequate  means  tor 
compensating  them;  but  the  testimony  seems  to  call 
for  the  remark  from  the  Court,  tiiat  owners  and  under- 
writers would  undoubtedly  have  been  large  gainers  had 
the  business  been  left  in  the  hands  of  the  first  salvors. 
A  great  parade  of  force  was  made,  and  an  enormous 
outlay  of  charges  incurred,  and  yet  the  amount  saved  in 
the  four  days  the  wreck  was  under  their  charge,  holds  no 
corresponding  proportion  in  &vor  of  the  owners  to  the 
beneficial  services  rendered  by  the  libellants.  The 
libeUants  were  quietly,  but  most  efficiently  employed ; 
they  were  industrious,  untiring  and  fearless,  and 
thoroughly  acquainted  with  the  duties  required  of  them. 
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They  had  shipped  and  saved  the  riggiiig  of  the  brig, 
loaded  and  dispatched  one  Hghter,  and  half  filled  a 
second,  before  the  arrest  of  Boff ;  and  their  enterprise 
promised  a  speedy  and  soccessfol  result 

In  the  account  of  sales  of  the  property  the  owners  do 
not  fiilly  discriminate  between  that  saved  by  the  Hbel- 
lants,  and  that  sent  up  by  those  succeeding  them.  They 
credit  the  proceeds  of  property  saved  by  Roflf  at  ' 
$5,494  86,  but  the  rigging  and  materials  are  not  included, 
and  out  of  $9,205  32,  the  proceeds  of  the  cargo  put  on 
board  the  lighter,  (W.  S.  Host,)  only  $1,058  65  are 
credited  to  Roff.  The  evidence  affords  strong  ground 
in  support  of  the  claim  of  the  libellants,  that  the  latter 
vessel  was  half  laden  by  th^n;  and  if  the  $2,255  26 
credited  to  materials,  be  the  sails,  rigging,  &a,  of  the 
wreck,  they  belong  also  to  the  credit  of  the  libellants. 
K  the  account  is  stated  upon  their  allowances,  then  of 
the  whole  sum  of  sales,  $42,495  78,  $11,294  07  would 
be  rightfully  claimed  by  the  libellants  as  the  amount 
of  the  property  saved  by  them.  But  this  view  of  the 
case  is  not  pressed,  nor  are  the  facts  investigated  with 
the  intent  to  adjust  fully  the  rights  or  equities  that 
might  attach,  in  favor  of  the  libellants,  to  them ;  for 
whether  the  salvage  service  has  been  best  performed 
by  the  one  or  the  other  set  of  salvors,  could  not  vary 
the  right  pf  the  libellants  to  their  just  compensation, 
and  the  amount  restored  to  the  owners  by  the  different 
salvors  affords  ample  means  of  remuneration  to  the 
libellanta 

This  is  not  a  case  for  extravagant  compensation, 
although  the  services  were  well  timed,  faithful  and  bene* 
ficial,  and  involved  risks  and  &tigues  beyond  that  of 
ordinary  labor,  and  outrank  a  mere  qtuintum  meruit 
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reward,  {The  Sector,  3  Hogg.  90,  96 ;  mO.  120,  121 ; 
IbidL  204,  206,)  yet  they  are  not  entitled  to  be  placed 
in  the  highest  order  of  perils  and  salvage  servicea  Still 
more  than  the  actual  toil  and  expenses  are  to  be  consider- 
ed in  view  of  the  imminent  contingency  that  their  efforts 
might  be  nnavailing  by  the  breaking  np  of  the  vessel 
before  any  amount  of  property  could  be  rescued. 
Under  similar  hazards,  the  English  Admiralty  awarded 
a  liberal  compensation  for  services  in  themselves  at- 
tended with  little  danger  or  exposure.  {The  Wegtmif^ 
ster,  1  Bob.  Jr.  229.)  The  imputations  of  embezzlement 
are  not  supported.  The  conduct  of  the  libellants  was 
unexceptionable,  and  is  deserving  a  liberal  considera- 
tion. If  the  amount  of  property  saved  by  all  had  been 
small,  I  should  apportion  their  compensation  upon  the 
aggregate  so  rescuedfromloss  and  destruction,  regarding 
the  libellants  as  equitably,  and,  according  to  the  rules 
of  maritime  law,  entitled  to  a  reward  for  that  brought 
in  by  those  who  supplanted  them.  But  in  the  view  I 
take  of  the  evidence,  it  appears  that  the  libellants  got 
out  of  the  wreck  her  materials,  the  full  lading  by  the 
Alice  Ellis,  and  one-half  of  the  lading  of  the  W.  S. 
Rost,  which,  according  to  the  account  of  sales  rendered 
by  the  owners,  produced  $11,294  07. 

I  decree  that  the  libellants  recover  one-fifth  of  this 
sum,  being  $2,268  81,  and  their  costs  to  be  taxed 

D.  Lordj  Jr.,  for  libellants. 


Chr^n  &  Btdwell,  for  claimant& 
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The  Mutual  Safstt  Insurance  Company,  The  Ajcbbi- 
CAN  Insurance  Company,  and  The  Jackson  Marine 
Insurance  Company, 

The  Cargo  of  the  Ship  George  and  its  Proceeds  in 
rem^  and  against  Reyea  &  Schuck,  of  Trieste, 
(Anstria,)  oTmers  of  the  ship,  and  Josiah  Macy  & 
Son,  and  Barclay  &  Livingston,  of  New-York,  holders 
of  proceeds  of  cargo  of  the  brig,  in  peraanam. 

Airartn  aeqnire  by  abandonment  to  them  of  property  insured  and  satiiiSietion 
of  their  policies,  all  the  present  rights  and  remedies  of  the  assured  thereto* 
together  with  the  spst  reeuperandL 

ISiose  rights  and  remedies  may  be  presented  or  jNfoeeeded  upon  in  Admiralty 
Courts^  by  the  assurers^  in  their  own  namesi 

Parties  may  haye,  in  this  Court,  the  same  remedies  against  the  proceeds  of  pro- 
perty, subjeot  to  its  jurisdietaon,  that  they  are  entitled  to  against  the  pfoperty 
itself^  in  whose  hands  soerer  the  proceeds  may  be  found. 

Admiralty  has  jurisdiction  of  cases  of  general  ayerage  upon  losses  at  sea. 

The  yoluntary  stranding  of  a  yessel,  in  peril  of  loss,  with  a  yiew  to  sare  the 
cargo,  although  the  yessel  be  thereby  totally  lost,  is  ground  for  general 
ayerage,  and  the  ship  and  freight^  in  such  case,  are  subjects  of  ayerage  con- 
tribution. 

The  Federal  Courts  are  goremed,  in  commercial  and  maritime  cases,  by  tha 
general,  and  not  by  the  local  law. 

The  adjustment  of  ayerage  in  case  of  sale  of  the  goods  at  the  place  of  disaster, 
before  reaching  the  port  of  destination,  may  be  in  relation  to  the  sale  priceu 

When  no  sale  is  made  at  such  place,  the  value,  at  the  place  of  shipment,  will 
goyem. 

The  policies  do  not,  of  themselyes,  supply  proof  of  the  yalue  of  ship,  caigo  or 
frdgfat,  on  general  ayeimge. 

But  the  adjusters  can  receiye  the  policies  as  auxiliary  eyidenoe  of  those  yalues. 

Inyoices  and  bills  of  lading  are  competent  eyidence  of  the  yalue  of  the  cargo  at 
the  place  of  its  purchase  and  shipment 

The  cargo  and  its  proceeds  are  libelled  in  this  action 
by  three  insurance  companies,,  underwriters  on  ship 
and  fr eiff ht  to  recover  a  contribution  share  on  sreneral 
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average,  claimed  to  be  payable  hj  the  cargo  on  board 
the  ship  George,  because  of  a  voluntary  stranding  of 
the  vessel  by  her  master  to  save  the  cargo  and  freight 
The  underwriters  had  accepted  the  abandonment  of  the 
ship  and  freight  after  the  loss  of  the  ship,  and  paid  a 
total  loss  on  the  vessel  and  freight 

The  foicita  are  as  follows : 

The  George,  being  insured  by  the  libelants,  (all  the 
tiiree  companies  having  underwritten  the  vessel  to  the 
valued  amount  of  twelve  thousand  dollars,  four  thousand 
dollars  each,  and  the  Mutual  Safety  Insurance  Company 
having  underwritten  the  freight  to  the  amounts  of 
$4,400,  on  a  valuation  of  $6,800,)  sailed  in  May,  1841, 
from  New-Orleans  to  Trieste,  with  a  cargo  of  cotton, 
consigned  to  the  claimants,  Reyea  &  Schlick.  When 
about  six  days  out,  the  vessel  met  with  heavy  weather, 
and  sprung  a  leak.  The  leak  increased,  and  the  master, 
after  making  a  fruitless  attempt  to  reach  the  harbor  of 
Nassau,  finaJly,  with  the  view  to  save  the  cargo  from 
destruction,  ran  the  ship  on  a  ree^  about  three-quarters 
of  a  mile  from  the  main  land  on  the  west  end  of  the 
Ghand  Bahamas. 

The  vessel  and  freight  were  wholly  lost,  and  after 
abandonment  to  the  underwriters,  a  total  loss  was  paid 
by  them. 

A  large  portion  of  the  cotton  was  saved,  and  the  pro- 
ceeds came  to  the  hands  of  the  defendants,  Macy  &  Son, 
as  agents  of  Reyea  &  Schlick,  and  Livingston  &  Barclay. 

The  libel  was  now  filed  m  rem  against  the  cargo  and 
its  proceeds,  on  the  ground  that  ^ey  were  bound  to 
contribute  in  general  average  to  the  loss  of  the  vessel 
and  freight,  and  in  peraanam  against  the  respondents, 
as  holders  of  those  proceeds  or  parts  of  the  carga 
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A  foreign  attachment  was  prayed  against  the  defend- 
ants,  Reyea  &  Schlick,  and  Livingston  &  Barclay,  to 
make  them  personally  liable  for  the  funds  in  their  hands, 
and  also  to  ccnnpel  the  appearance  of  the  owners  of  the 
cargo. 

There  was  very  little  dispute  as  to  the  &cts  of  the 
case. 

The  answOT  of  Barclay  &  Livingston,  the  agents  of 
Reyea  &  Schlick,  insisted  that  the  vessel  was  mn  on 
shwe  to  save  the  lives  of  the  master  and  the  crew,  and 
ihat  the  most  expedient  course  had  not  been  pursued 
m  running  the  vessel  on  shore.  The  answer  of  J. 
Macy  &  Son  admitted  the  proceeds  of  cargo  to  be  in 
their  hands,  and  disclaimed  all  personal  interest  in  the 
subject  matter. 

The  only  witness  examined  on  the  hearing  was  Thos. 
S.  Minott,  master  of  the  George.  He  test^ed  that  the 
vessel  sprung  a  leak  soob  after  leaving  New-Orleans, 
and  between  the  17th  and  22d  of  May  the  leak  had 
averaged  from  two  hundred  to  twelve  hundred  strokes 
of  the  pump  per  hour ;  that  the  water  was  four  feet  in 
the  hold,  and  increasing,  when  he  determined,  on  the 
28th,  to  run  the  vessel  ashore.  The  wind  wa$  light, 
with  little  sea.  He  testified  positively  that  he  ran  the 
vessel  ashore  to  save  vessel  and  cargo,  and  that  he  did 
not  consider  any  life  on  board  in  danger,  ^  they  had 
good  boats,  and  the  weather  was  moderate.  That  if 
the  cargo  had  been  thrown  overboard,  the  leak  might 
have  been  stopped,  if  it  was  in  the  upper  works,  but  he 
did  not  know  where  it  waa  That  he  thought  there 
was  a  chance^  although  a  small  one,  of  keeping  the 
vessel  free,  even  without  running  her  ashore  or  throw- 
ing over  cargo.    That  he  selected  the  place  of  running 
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her  ashore  with  the  view  and  in  the  hope  of  saving 
both  ship  and  cargo. 

An  average  statement  had  been  made  np  by  an  ad- 
JQster,  and  was  submitted  to  the  Court  by  the  libellants 
as  the  basis  of  the  decree  demanded. 

Theodore  Sedgwick^  for  the  libellant& 

The  Admiralty  has  jurisdiction  of  a  question  of 
general  average.  (De  Lovio  v.  Boit^  3  OaUison^  398.) 
He  cited,  also,  Curtis  on  the  Rtghta  and  Duties  of  Mer- 
chant  Seamen^  217;  Abbott  on  Shipping^  p.  3,  ch.  8, 
§  17;  The  Hoffnung,  6  Bob.  Adm.  B.  383 ;  Stevenson 
Average^  60. 

Daniel  Lord^  Jr.^  for  respondent& 

In  New-Tork,  where  the  contract  was  made,  it  is 
settled  in  a  similar  case,  that  no  contribution  in  the 
nature  of  a  general  average  is  due.  {Bra/dhursl  et 
al  V.  Col  Ins.  Co.,  dJ.B.9;l  Parke  on  Ins.  280, 
ch.  7 ;  FhiUips  on  Ins.  102.) 

The  Court  of  Admiralty  has  not  jurisdiction.  (3 
Bob.  B.  298.) 

If  any  average  is  due,  Bermuda  is  the  proper  place 
of  adjustment     (2  Phillips,  141  to  167.) 

BsTTB,  J. — ^The  main  subjects  of  controversy  in  this 
case  are: 

The  competency  of  this  Court  to  entertain  the  action. 

The  right  of  the  shipowners  to  compensation  on 
general  average ;  and 

The  principles  upon  which  the  average  contribution 
shall  be  adjusted  and  distributed 

The  ship  was  totally  lost  and  was  abandoned  to  the 
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nnderwriters,  who  are  the  libellants  in  the  action  by 
yirtue  of  that  title.  The  abandonment  conferred  on 
them  every  interest  and  right  in  the  ship  possessed  by 
her  owners.  They  take  all  title  and  authority  of  the 
assored,  even  the  apes  recuperandi^  his  agents  become 
theirs,  and  they  stand  subrogated  to  every  privilege 
and  power  he  possessed  and  might  legally  exercise. 
(2  Condy's  Marshall,  601,  a.  b.  ;  2  Phillips  on  Ins,  420 ; 
7  Granch,  268 ;  The  Chesapeake  Ins.  Co.  v.  Starke,  7 
Johns.  R.  412.) 

K  this  complete  substitution  of  the  assurers  in  the 
place  of  the  assured  should  fail  to  confer  also  the  capa- 
city to  sue  at  law  in  their  own  names,  they  would  meet 
no  such  technical  impediment  in  this  Court ;  an  assignee 
of  an  interest  'may  maintain  an  action  upon  his  title  as 
if  originally  vested  in  hiuL  It  accordingly  presents  no 
objection  to  the  sufficiency  of  parties  that  the  libellants 
sue  in  their  own  names  or  solely. 

The  objection  to  the  jurisdiction  of  this  Court  over 
the  subject  of  general  average  was  earnestly  pressed 
on  the  argument.  No  case,  however,  was  produced  in 
the  American  or  English  maritime  Courts,  in  which  the 
jurisdiction  has  been  disavowed ;  and  upon  the  crite- 
rion by  which  the  capacity  of  the  Court  is  determined, 
general  average  would  seem  to  be  a  subject  eminently 
adapted  to  its  functions,  and  to  be  made  up  of  those 
ingredients  which  constitute  a  maritime  jurisdiction 
and  require  its  exercise. 

K  not  strictly  international,  it  is  cosmopolite  in  cha- 
racter, useful  to  the  navigation  of  all  nations,  and  every- 
where recognised  as  an  essential  accompaniment  of 
maritime  commerce. 

Its  necessity  is  .created  by  transactions  at  sea,  and 
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relates  to  the  exigencies  and  liabilities  of  ships,  cargoes 
and  freights  redprocallj  to  each  other  at  sea,  in  respect 
to  maritime  disasters,  in  which  the  exposure  is  common 
to  each,  and  especiallj  when  it  happens  that  some  in* 
terest  is,  wholly  or  in  part,  voluntarily  sacrificed  for  the 
preservation  of  the  others. 

The  rights  springing  out  of  that  condition  are  recog* 
nised  instinctively  or  by  natural  reason,  and  the  prind- 
tive  sea  laws  acted  upon  those  rights,  as  subjects 
appropriate  to  their  cognizance  and  authority.  The 
civil  law  gave  body  and  system  to  the  usages  and  cus- 
toms which  had  before  prevailed  in  place  of  primitive 
law,  and  with  the  simplicity  and  practical  equity  which 
pervaded  that  polity,  dealt  directly  with  the  property 
benefited  or  prejudiced  by  the  sacrifice,  and  distributed 
between  the  two  that  which  remained  aft^  the  disaster 
in  6uch  ratio  as  to  render  the  loss  a  mutual  one  to  the 
owners  of  ship,  cargo  and  freight,  undergoing  the  com- 
mon  peril.  The  master  of  the  ship  became,  in  his 
official  capacity,  the  minister  of  the  law,  who  arrested 
and  detained  the  property  remaining ;  determined  the 
amount  of  loss  and  the  scale  of  contribution  to  be  made 
and  received  by  the  respective  portions  of  it,  and  car- 
ried the  decision  into  effect  by  his  own  authority.  The 
practical  procedure  in  accomplishing  this  end  is  subject 
to  regulation  by  the  governments  to  which  the  vessels 
belong,  but  all  the  elements  and  gist  of  a  general 
average,  as  recognised  in  its  inception,  and  now  admin- 
istered  by  commercial  nations,  are  maritime  in  their 
origin  and  nature,  and  appertain  to  the  functions  of 
maritime  tribunal& 

This  was  the  understanding  of  the  law  by  the  old 
English  dvHiana    Zouchsays,  ^^  Admiralty  Courts  have 
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jnrisdiction  touching  contributions  to  be  made  for  los 
upon  occasions  of  common  danger/'  {Zatichy  Assertianj 
3,  art  4,  p.  32.)  Godolphin  enumerates  carefully  the 
subjects  over  which  the  Admiralty  Courts  had  a  clear 
jurisdiction,  and  says,  ^^  within  the  cognizance  of  this 
jurisdiction  are  all  affairs  at  sea  immediately  relating 
to  vessels  of  trade  and  the  owners  thereof;"  also  ^^  all 
cases  of  jactuSj  or  casting  goods  overboard"  {Ok.  4, 
pp.  44,  169.) 

Alexander,  Justice,  in  a  treatise  upon  the  sea  laws, 
published  in  London,  1705,  reiterates  this  declaration, 
and  commends  Godolphin  as  an  eminent  and  reliable 
authority  upon  the  subject  of  Admiralty  jurisdiction. 
(Sea  Laws,  259.) 

The  more  modem  elementary  writers  evidently  hold 
the  same  sentiments,  although  expressed  with  a  percep- 
tible dread  of  the  despotism  of  writs  of  prohibition. 
Browne  says,  ^^  If  a  party  institute  a  suit  in  Admiralty 
in  a  cause  of  average  and  contribution,  and  he  not  pro- 
hibUed,  I  do  not  see  how  the  Court  could  refuse  to 
entertain  it"     (2  Brotvne  Civ.  &  Ad.  122.) 

When  objection  was  made  to  the  authority  of  the 
Court  to  award  average  contribution,  Sir  William  Scott 
yielded  to  the  objections,  but  on  two  special  grounds, 
first,  that  the  claim  was  one  of  prize  against  a  ship  by 
captors  of  the  cargo  as  prize  of  war.  The  cargo  would 
have  been  entitled  to  average  contribution  as  between 
its  owner,  and  the  owner  of  the  ship.  A  part  of  it  had 
been  applied  to  repair  the  vessel  before  her  capture. 
She  was  restored  by  the  Court  The  Court  held,  that 
as  a  prize  Court,  it  could  not  take  notice  of  a  contri- 
butory liability  of  property,  expended  for  the  benefit 
of  the  ship,  and  that,  though  cases  of  average  on  the 
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part  of  the  ship  against  the  cargo  are  not  unfrequent, 
a  demand  of  the  cargo  against  the  ship  iff  perfectly 
novel  (The  Hoffmng,  6  G.  Bob.  R.  383.)  No  inti- 
mation is  given  by  the  Court  that  it  had  no  jurisdiction 
in  cases  of  average.  Its  remarks  strongly  imply  the 
conti:ary.  In  The  Oratitudine^  (3  Bob.  255,)  the  impli- 
cation is  direct  and  forcible  that  cases  of  contribution 
are  properly  within  the  jurisdiction  of  the  Admiralty. 
Mr.  Abbott  refers  to  liie  civil  law  as  the  source  of  the 
authority  for  enforcing  average  contribution,  (Abbotty 
361,  §  17,)  and  its  procedures  were  in  rem^  and  belong 
now  only  to  Courts  of  Admiralty.  The  doctrine  of  the 
American  Courts  is  dear  and  distinct  on  this  subject 
Judge  Story,  in  his  thorough  and  profound  discussion 
of  the  jurisdiction  of  the  Courts,  says,  ^'  it  embraces 
contracts  and  qtum  contracts  respecting  average  con- 
tributions."   (De  Lovio  v.  Boit^  2  OaU.  476.) 

In  the  United  Staiea  v.  Wilder ^  he  says,  '^  the  general 
maritime  law  enforces  a  contribution  in  default  of  any 
notion  of  a  contract,  upon  the  ground  of  justice  and 
equity,  and  is  the  only  mode  of  remedy  in  many  cases. " 
(3  Sumner^  311.   See,  also.  Ship  Pockety  3  Masons  261.) 

The  practice  is  familiar  to  the  Courta  (Dunlap  Pr. 
57.)  It  seems  peculiarly  fitting  the  functions  of  the 
Court,  no  other  tribunal  having  the  faculty  to  compel 
property  made  liable  to  contribution  by  the  maritime 
law,  to  fulfil  that  obligation. 

A  suit  at  law  or  in  equity  may  be  employed  to  ob- 
tain the  value  of  the  contribution ;  (1  BmitKs  Mercan- 
tile  LaWy  192 ;  1  Law  Library^  K  S.  115 ;  1  Story 
Eq.  §  490 ;)  but  the  proceedings  can  only  be  in  per- 
eonam  at  law,  helped  out  by  the  fiction  of  a  contract, 
(3  Ghitty  FleadingSy  87,  88,)  where  none  subsists  in 
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&ct  'And  the  interpoeition  of  equit7  affords  no  speoific 
relief  against  the  property,  and  is  invoked  rather  to 
bring  suitable  parties  into  the  controversy  than  to 
effectoitte,  by  its  direct  action,  the  remedy  the  case  re* 
quires.  It  will  not  even  restrain  the  master  from  part- 
ing with  the  goods,  if  he  thinks  proper  to  do  so.  The 
civil  law  supplies  the  only /orum  adequate  to  the  full 
necesaitiesof  the  remedy.  (Abbott^  ed.  1829, 361-2,  §  17.) 

So,  also,  in  my  opinion,  the  parties  entitled  to  a  con- 
tribution can  enforce  their  right  by  appropriate  pro- 
ceedings against  the  proceeds  of  the  property,  subject 
to  make  contribution  in  average,  in  whosoever  hands 
those  proceeds  may  be  found ;  or  against  whatsoever 
represents  that  property,  (without  regard  to  a  continu- 
ing possession  of  the  goods,  to  which  the  right  of  lien 
or  contribution  attached  (5  Peters^  JS.  676 ;  4  Wash, 
a  O.  R  99,  100 ;  12  WheaL  616 ;  11  Johns,  R  323; 
Dunlap  Pr.  67 ;  Stevens  an  Average^  26.)  The  owner, 
if  a  foreigner  or  non-resident,  may  be  brought  under 
the  jurisdiction  of  this  Court  by  suits  of  foreign  attach- 
ment, so  that  the  proceedings  will  be  as  efficacious 
against  him,  as  if  he  were  under  personal  monition  or 
arrest    (Munro  v.  Almeida,  10  WheaL  473.) 

The  point  most  contested  on  the  hearing  is  involved 
in  the  objection  that  the  ship-owner  is  not  entitled  to 
bring  the  value  of  the  ship  into  contribution  on  general 
average,  when  the  peril  to  which  she  was  voluntarily 
eiqposed  resulted  in  her  total  loss  and  destructioiL 

The  &ctB  of  the  case  are  free  from  aU  conflict ;  and 
upon  the  testimony  of  the  master,  it  appears  the  vessel 
was  voluntarily  run  ashore  by  him  to  save  the  cargo,  the 
lives  on  board  not  being  in  danger,  and  was  totally 
lost  in  consequence. 

VoL.IL  7 
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The  policy  and  justness  of  the  rnle  which,  in  mj 
opinion,  warrants  this  demand,  is  clearly  manifested  bj 
these  fikcts,  becanse,  if  the  probable  or  even  possible 
destruction  of  the  ship  might  follow  the  act,  the  master 
would  have  no  inducement  to  risk  that  sacrifice,  if^ 
when  the  total  loss  followed,  no  claim  for  indemnity 
could  be  maintained  against  the  cargo  and  freight  for 
whose  benefit  it  was  made.  In  this  act  are  all  the  re- 
quisites to  a  case  of  general  average. 

The  exposure  of  the  ship  to  loss  was  voluntarily 
made  by  the  master  and  crew  for  the  common  benefit 
of  the  shippers,  and  solely  for  the  purpose  of  saving 
the  cargo.  It  conduced  to  their  presei^tion.  The 
controlling  test  in  questions  of  average  is  the  voluntary 
placing  of  part  of  the  properly  in  peril  by  the  master 
and  crew,  for  the  safety  of  the  residue.  (2  Brotvne 
(Xv,  dt  Adm.  Law^  199 ;  Whtttrtdge  v.  NarnSj  6  Mass. 
R  126.)  And  in  vindication  of  tiie  soundness  of  the 
new  rule,  admitted  in  the  American  Courts,  giving  the 
value  of  the  ship  when  she  is  totally  lost  a  right  to  con- 
tribution, Ch.  J.  Tilghman,  in  Oray  and  others  v.  Waln^ 
says,  if  the  case  is  not  one  of  general  average,  because 
the  ship  was  totally  lost,  the  result  would  be  that  for  a 
small  loss  there  shall  be  compensation,  but  a  great  loss 
is  to  go  without  compensation.  (2  Serg.  A  Bawhy 
229.) 

To  constitute  a  case  of  general  average  it  is  admitted 
to  be  essential  that  the  ship  and  cargo  should  be  in 
common  danger,  and  that  a  part  should  be  sacrificed 
for  the  preservation  of  the  remainder,  or,  as  is  laid 
down  by  Emerigon,  {vol.  i  603,)  ^'  le  donmiage  n'est 
avaire  grosse,  que  dans  les  cas  ou  il  k\k  op6r6  volun- 
tairement  pover  le  salut  commerce."    All  these  ingre- 
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dients  to  a  case  of  general  average  are  proved  to  exist 
in  the  present  instance,  and  it  varies  only  from  those 
described  and  approved  in  the  earliest  edicts  and  ad- 
judications on  the  subject^  in  the  feature,  that  the  ship 
was  subjected  to  a  total  instead  of  a  partial  loss,  in  the 
effort  to  save  the  cargo.  This  consideration  augments 
the  equity  of  the  daim  that  such  loss  should  be  appor* 
tioned,  and  the  property  saved  should  contribute 
towards  its  remuneration. 

The  argument  against  the  claim  attempts  to  replace 
the  old  doctrine  declared  by  Emerigon  and  sanctioned 
by  the  Supreme  Court  of  New- York,  excluding  the 
owners  of  a  ship  totally  lost  from  participation  in  the 
general  average  shared  by  the  owners  of  cargo  and 
freight  (Bradhurst  v.  Golumbtan  Inturance  Co.^  9  J. 
R  9;  Ihnerigon,  vol  I  ch.  12,  §  U,p.  614.)  ''It  will 
be  general  average  if  the  stranding  has  been  volunta- 
rily made  for  the  common  safety,  provided,  always,  that 
the  ship  be  again  set  afloat ;  for  if  the  stranding  be  fol- 
lowed by  shipwreck,  then  it  is,  save  who  can."  To  do 
this  effectually,  the  effort  is  made  to  distinguish  the 
fiusts  and  principles  acted  upon  by  the  Supreme  Court 
of  the  United  States  and  other  American  tribunals, 
from  the  broad  and  direct  proposition  presented  by 
this  case.  But  in  my  judgment  no  sound  distino- 
tion  can  be  shown  between  them,  and  the  scope 
and  force  of  the  reasoning  and  conclusions  of  the 
Supreme  Court  embrace  and  dispose  of  every  mate- 
rial question  made  upon  that  point  in  the  case. 
Judge  Story,  in  speaking  for  the  Court,  {The  Columbia 
Ins.  Co.  V.  Aahby  4t  Stnbltng  et  a2L,  13  Peters^  639 :) 
Surely,  says  he,  the  question  of  contribution  cannot 
depend  upon  the  amount  of  the  damage  sustained  by 
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Ihe  flaferifice^  for  that  would  be  to  say,  that  if  a  man  lost 
all  his  property  for  the  common  benefit,  he  shonld  re- 
oeiye  nothing;  but  if  he  lost  a  part  only  he  shonld 
leceive  full  compensation,  and  emphatically  dedares 
the  lair  to  be  that  a  voluntary  stranding  of  the  ship, 
followed  by  a  total  loss  of  the  ship,  but  with  a  saving 
mf  the  cargo,  constitute,  when  designed  for  the  eom- 
B&on  safety,  a  clear  case  of  general  average  In  this 
cardinal  doctrine  other  influential  decisions  concur. 
The  principle  to  be  gathered  from  the  new  application 
of  the  rule  is,  that  if  the  voluntary  act  of  the  master  and 
crew  ]fi  the  direct  occasion,  the  efficient  motive  and  cause 
of  the  stranding,  tiie  loss  becomes  one  of  general  aver^ 
age.  (Oase  v.  Basdy,  3  Wash.  O.  G.  B.  298;  2  Brtwne 
€Kv.  A  Adm.  Law,  199 ;  Whtttridge  v.  JVorrw,  €  Mass.  E. 
125 ;  Gray  and  others  v.  Wain,  2  8erg.  A  Bowie,  229 ; 
^Sims  V.  Qmney,  4  Binney  B.  513.) 

The  Bhodian  law,  whence  the  doctrine  of  contribution 
is  derived,  is  founded  upon  this  principle,  jadta  foetus 
kvmndae  navts  gratiA.  Hie  particular  loss  incurred  is 
elected,  with  a  view  to  the  safety  of  what  remains.  (2 
Oon/dy^s  Marshall,  536.)  There  is  nothing  in  the  adage 
of  the  Rhodian  edict  which  imports  that  a  partial  injury 
of  the  property  put  in  peril  is  all  that  is  contemplated  by 
the  devotion  of  it  to  relieve  the  common  peril ;  on  the 
contrary,  the  larger  doctrine  has  always  been  deduced 
from  it,  that  as  the  jettison  is  unreserved,  and  may  nata* 
rally  result  in  the  entire  loss  of  the  property  abandoned 
to  tiie  risk,  ^  the  average  remuneration  shall  correspond 
to  and  be  measured  by  the  degree  of  loss.  (Jacobsen 
Bsa  Laws,  345 ;  Weshett  Ins.  fol  ed.  title.  General  Ave- 
rage, Jettison;  Abbott,  ed  1829, 348;  ^Kent,M€d.  232.) 
reference  to  the  foundation  of  the  law  of  genend 
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ayefage  is  sufficient  to  indicate  that  the  application  of 
its  roles  and  principlesb^rtbe  Supreme  Court  of  thia  State 
(9  Johm.  M.  9)  is  in  restraint  of  the  exalted  and  com- 
prehensive equity  it  is  designed  to  accomplish  in  cases  of 
common  perils  wherein  the  properlyof  one  is  sacrificed  to 
pnHoote  the  safety  of  others  standing  in  equal  exposure. 

Had  the  counsel  then  succeeded  on  this  argument  in 
raising  a  doubt  whether  the  conclusions  of  the  Supreme 
Court  (13  Peters^  359)  were  in  conformity  with  anteced- 
ent adjudications  or  usages  on  this  subject,  the  doctrine 
of  that  decision  supplies  the  more  satisfactory  exposition 
of  Uus  important  branch  of  maritime  law,  and  gives  a 
rule  eminently  adapted  to  the  exigencies  of  commercial 
navigation. 

Independent  of  this  acquiescence  in  the  soundness  dT 
the  views  of  the  Court  in  that  case,  I  should  feel  bound 
to  conform  to  its  expositions  of  the  general  principles 
and  rules  apjdicable  to  average  claims,  although  the 
particular  fsusts  of  this  case  may  be  shown  not  to  be 
exactly  coincident  with  those  on  which  that  judgment 
was  founded.  The  leading  feature  of  that  case  em- 
bodies the  principle  which  controls  thi&  But  even  if 
it  could  be  demonstmted  that  the  conclusions  of  tihe 
Supreme  Court  were  speculative  and  hypothetical,  the 
solemn  enunciation  and  sanction  of  a  rule  of  maritime 
law,  by  that  high  tribunal,  would  be  a  guide  and  light 
I  should  not  fail  to  follow  in  the  administration  of  that 
law  in  this  Court 

In  commercial  and  mtaritime  questions,  the  Federal 
ComrtB  are  not  governed  by  the  jurisprudence  of  par- 
ticular States,  but  by  the  general  principles  and  doc- 
trines of  commercial  law,  or  the  law-merchaiKt  (8u^ 
V.  Tywn^  16  Peters,  1.) 
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I  shall,  therefore,  hold  the  libellants,  representing 
the  rights  of  the  owners  of  the  ship,  as  entitled  to  con- 
tributions on  general  average  upon  her  value,  at  the 
place  of  loss,  notwithstanding  she  waB  totally  lost  by 
the  stranding.  The  act  was  voluntarily  done  by  the 
master  with  a  view  to  the  safety  of  the  cargo  alone. 
They  are  entitled  to  contribution  toward  the  loss,  from 
all  that  was  saved,  including  cargo  and  freight.  The 
ship,  cargo  and  freight  are  to  be  estimated  at  their  full 
value,  at  the  place  of  stranding.  That  value  will  be 
ascertained  on  the  adjustment  of  the  average  by  appro- 
priate proof  The  invoices  and  bills  of  lading  will  be 
received  as  evidence  of  the  value  of  the  cargo  at  the  place 
of  purchase  and  shipment,  and  the  policies  may  be  con- 
sulted as  evidence  conducing  to  prove  the  worth  of  the 
ship  at  the  port  of  departure,  and  the  value  of  the  freight 
lost.  (3  Kent,  167;  Abbott,  607;  2  Gondy's  MaTshaU, 
618.)  But  additional  evidence  of  the  value  must  be 
produced.  The  principles  governing  the  valuation  be- 
tween assured  and  assurers,  are  not  conclusive  in  cases 
of  average,  because,  in  the  first  instance,  the  policy  is 
the  common  act  of  the  parties  in  interest,  and  may  estop 
all  question  as  to  valuation,  whilst  on  general  average 
interests  are  brought  in  which  are  not  controlled  by  the 
policy.  Still  I  think  the  policies  may  be  admissible 
before  the  adjusters  as  auxiliary  proof  of  the  value  of 
the  ship,  cargo  or  freight. 

The  decree  will  be  drawn  up  in  correspondence 
with  this  decision,  and  all  questions  of  law  which  may 
properly  be  raised  on  the  proceedings  of  the  ad- 
justers under  it,  may  be  brought  forward  for  considera- 
tion on  the  coming  in  of  the  adjustment  or  auditor's 
report 
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The  following  decree  was  adopted  by  the  Court  and 
entered  in  the  cause : 

This  case  having  been  heard  upon  the  pleadings  and 
proo&,  and  having  been  argued  by  Mr.  Sedgwick  for 
the  libellants,  and  by  Mr.  Lord  for  the  claimants,  and 
due  deliberation  being  had  in  the  premises,  it  is  con- 
sidered by  the  Court  that  the  libellants  are  entitled  to 
recover  against  the  claimants  and  against  the  proceeds 
of  the  cargo  owned  by  them,  and  saved  from  the  wreck 
of  the  ship  George,  a  contributory  part  in  general 
average,  in  the  proportion  the  value  of  the  cargo 
saved  bore  to  the  cargo  on  board  paying  freight  And 
it  is  further  considered  by  the  Court,  that  the  libellants, 
for  the  purpose  of  such  contribution,  are  entitled  to 
have  the  ship  and  freight  valued  at  the  sums  respect- 
ively named  in  the  policies  in  the  pleadings  mentioned, 
deducting,  in  respect  to  the  ship,  a  reasonable  allowance 
for  wear  and  tear  on  the  voyage  up  to  the  time  of  the 
disaster,  and  all  sums  received  on  sale  thereof,  or  any 
part  of  her  tackle  or  apparel  at  the  place  of  wreck  or 
elsewhere.  And  it  is  further  considered  by  the  Court, 
that  the  goods  of  the  claimants  saved  pay  contribution 
according  to  the  prices  at  which  the  same  were  sold  at 
Nassau,  (the  place  of  the  stranding,)  deducting  there- 
from salvage  and  other  necessary  charges;  and  if  it  be 
found  that  such  prices  are  below  the  average  invoice 
prices  of  such  goods,  or  the  valuation  thereof  in  the 
policies  of  insurance,  that  then  the  residue  of  the  cargo 
paying  freight  be  valued,  for  the  purpose  of  adjusting 
the  average  contribution,  at  the  same  rate  or  propor- 
tion. And  it  is  ordered  by  the  Court,  that  it  be  referred 
to  the  derk,  (or  to  an  auditor  to  be  named  or  desig- 
nated by  consent  of  the  proctors  of  the  respective  par- . 
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ties,)  to  adjust  and  state  the  trerage  ooutribntion 
against  the  daamants,  conformably  to  the  principles  of 
this  decree,  and  that  on  snch  reference,  the  testimony 
nsed  in  tibis  canse,  and  snch  other  evidence  as  may  be 
pertinent  and  competent,  may  be  offered  by  either 
party,  subject  to  all  legal  objectiona 


Thb  SmiM  Fbbby  Boat  Bkjbf. 

Ib  «a  Miion  for*  ooUwon  beiweoL  two  iteam ▼#■<!■,  the  proeaMitfaig  n 

rnuft  proye  the  uied  all  proper  preoentioiki  and  meMorM  to  preTent  it 
She  eannot  floitaiB  the  Mtum  mereLy  by  eoQTisliiig  the  otbar  itiamirnfnigM 

giaee  or  findt  in  her  BMiTemeiiti»  which  eondoeed  to  theeoffirion. 
Arteemer  eomiog  upon,  or  croanng  the  traek  of  ferry  boeti,  plying  upon  the  Eaei 

Biyer,  between  New-York  and  Brooklyn,  is  bound  to  ipeeifll  w«tefafiilM»  Mi 

to  iaterfere  iHth  tiiefar  eoawe^  or  impede  thdr  pewagwi 
Iioqg  eo^Mrienee  hM  demoMtrated  the  importaaee  to  the  protection  of  yeMek 

nayigating  np  and  down  the  East  Riyer  to  hold  to  the  centre  of  it^  as  nearly  m 

mey  be,  and  it  is  cidpaUe  eondoet  to  mere  A  flteattk-tng  ihiB  plaea  to  plaM^  hf 
ninning  her  along  near  the  ends  of  the  p&era. 

The  inaater  of  the  tog  ii  bound  to  pat  her  oat  into  the  stream,  so  as  to  disclose 
dearly  her  position  and  direction. 

This  was  a  canse  of  collision  between  two  steamboafa. 
The  libel  charges  that  the  tng-boat  Jacob  Bell,  on  the 
26th  of  April,  1844,  left  her  moorings  at  Pier  No.  20, 
I^t  River,  between  8  and  9  A.  M.,  to  proceed  to  Pier 
No.  23,  East  River,  alongside  tiie  diip  Oambiidge,  a 
distance  of  abont  six  hnndred  feet ;  that  she  had  passed 
the  ferry  slip  at  Fnlton-street,  and  had  lapped  twenty* 
five  feet  on  the  ship  Cambridge;  that  tiie  steamer 
Belii^^  plyiiig  as  a  feny  boat  between  BrooldTii  and 
New-York,  was  coming  rapidly  across  the  river  fiMa 
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Brooklyii ;  the  Jtoob  Bdl  being  out  c^  ker  tnck^  the 
Relief^  through  negligence  and  carelessness,  was  run 
against  the  Jacob  Bell,  inflicting -ieriouB  injunes  to  her 
damage  of  more  than  $300. 

The  answer  interposed  by  the  President  of  the  New- 
York  and  Brooklyn  Union  Feny  Company  allej^ 
that  the  Rdief  waa  at  the  time  proceeding  on  the  usual 
and  proper  course  across  the  river,  to  the  New^Yorik 
side,  in  her  employ  as  a  ferry  boat,  the  tide  being  ebb; 
that  the  Belief  being  about  300  yards  from  the  fexry  dip 
where  she  was  to  land,  and  the  tug  at  the  time  moying 
up,  a  considerable  distance  west  of  the  west  pier  of  that 
slip,  instead  of  steering  out  into  the  river,  and  passing 
astern  of  the  Belief,  or  stopping  below  or  at  the  pier, 
flo  as  to  allow  the  Belief  to  pass  on  into  the  ferry  sl^ 
as  she  ought  to  have  done,  ran  directly  ahead,  attempt- 
ing to  pass  between  the  bow  of  the  Belief  and  the  east 
pier  of  the  slip ;  that  the  wheels  of  the  Belief  were 
thereupon  immediately  reversed,  and  every  effort  Biade 
to  avoid  coming  into  collision  with  the  Jacob  Bell ;  but 
that  the  Bell,  continuing  her  course  directly  ahead,  and 
the  ebb  tide  drifting  the  Belief  down  the  river,  the  BeQ 
came  in  coUicdon  with  her,  (still  baddng  water,)  when 
the  bows  of  ^e  Bell  were  opposite  to  the  east  pier  of 
ibe  said  ferry  slip;  that  the  ooUiision  might  have  been 
avoided  by  timely  or  proper  exertion  on  board  the 
Bdl,  and  was  wholly  occasioned  by  negUgoiee,  igno- 
lanoe  or  miaconduct  in  navigating  her;  that  the  Belief 
was  a  staunch,  heavily-timbered  boat,  and  was  injured 
hj  the  colBflion,  costing  $46  to  xepak  h»,  besides  loes 
of  time^  ice* 

The&eta  are  8idftcien%  rtated  in  the  opinion  of  liie 
Cbort 
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Mr.  Pkaip  ffamitbm,  for  the  libellantcL 
Mr.  BoekweUj  for  the  daimaats. 

Bktts,  J.-^The  argument  in  this  cause  has  been 
mainly  limited  to  a  critical  examination  of  the  clashing 
opinions  of  witnesses,  and  the  variant  version  of  the 
fiicts  stated  by  them.  Upon  a  careful  consideration  of 
the  volmninons  and  contradictory  evidence  produced 
by  the  parties,  I  find  the  preponderance  of  proo& 
establishes  these  particulars. 

That  the  Relief  was  on  her  route  from  one  ferry  slip 
to  the  opposite  one,  and  one-third  or  one-half  the  dis- 
tance across  the  river  when  the  Jacob  Bell  was  put 
in  motion,  from  her  berth,  at  Pier  No.  20,  on  the  New- 
York  side  of  the  river ;  the  tide  was  ebb. 

The  Bell  put  off  from  her  berth*  into  the  river  suffi- 
ciently to  clear  the  docks,  and  then  run  directly  up 
towards  Pier  No.  23,  with  a  light  steam  and  slow  motioiL 
By  the  ordinances  governing  the  New-Tork  ferries  and 
ferry  slips,  it  is  declared  the  duty  ^^  ^  vessels  to 
avoid  incommoding  or  obstructing  the  ferry  boats 
making  their  passages,  and  such  is  the  known  usage  in 
navigating  vessels  on  or  across  the  line  of  the  ferry. 

The  pilot  of  the  Jacob  BeU,  on  this  occasion,  did  not 
observe  the  Relief  until  the  boats  were  so  near  each 
pther  as  to  threaten  an  immediate  collision,  and  then 
called  out  to  the  Relief  to  back  her  engine  and  keep 
out  of  the  way. 

In  point  of  fitct,  the  engine  of  the  Relief  had  been 
reversed  and  was  working  back  before  such  call  was 
made;  the  estimate  of  the  distance  of  the  two  boats 
apart  at  that  time  rests  only  on  hasty  conjecture,  and 
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cannot  be  relied  upon  as  determining  it  as  one  hun- 
dred or  three  hundred  yards ;  but  the  effect  of  the  back 
action  of  the  engine  of  the  Relief  affords  reason  to  sup- 
pose that  if  a  like  direction  had  been  given  the  engine 
of  the  Bell  at  the  same  time,  the  collision,  if  not  avoid- 
ed, would  have  been  so  light  as  to  occasion  little  or  no 
damage. 

When  the  engine  of  the  Relief  was  reversed,  the 
Bell  had  not  passed  the  west  pier  of  the  ferry  slip 
No.  21,  and  without  checking  her  engine,  continued 
directly  ahead.  When  the  boats  struck,  the  Relief  had 
no  headway  from  her  engine,  and  was  carried  down- 
wards by  the  drift  of  the  tide.  The  place  of  collision 
was  opposite  the  east  pier  of  the  ferry  slip,  which  is 
Pier  No.  22,  the  next  pier  westward  from  the  ship 
Cambridge,  which  lay  at  Pier  No.  23. 

All  reasonable  and  practicable  efforts  were  made  on 
the  Relief  to  avoid  the  collision  when  it  was  discovered 
that  the  tug  was  going  under  her  bows,  and  would  cut 
her  off  the  entrance  to  her  slip,  between  Piers  21  and 
22.  This  summary  of  the  facts  shows  that  proper  pre- 
caution was  not  used  on  board  the  Bell  in  navigating 
her  on  the  occasion,  and  that  the  collision  occurred  by 
means  of  her  fault  or  inattention.  This  conclusion  of 
fact  is  sufficient  reason  for  the  rejection  of  the  libel- 
lants'  action,  as  upon  the  undisputed  doctrines  of  the 
laws  of  navigation^  the  prosecuting  vessel  must  prove' 
herself  clear  of  fault,  and  also  establish  culpable  neglect 
or  actual  misfeasance  against  the  other,  in  order  to 
maintain  a  suit  for  injuries  by  collision.  So,  also,  if 
there  were  &ult  or  want  of  care  on  both  sides,  or  no 
&ult  on  either  side,  the  action  must  faiL  (3  Xent^  293.) 
Judge  Story  remarks,  that  in  all  cases  of  collision  the 
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eflB^tial  question  is,  whether  proper  measures  oi  pro- 
caation  are  taken  by  the  vessel  which  has  onfortimatelj 
ran  down  the  other.     (Storjf  an  BaibnmU^  §§  6,  IL) 

These  elementary  principles  of  the  law  bar  the  right 
of  action  in  this  case,  and  it  wonld  not  be  requisite  to 
motive  the  decision  with  any  particularity,  except  to 
give  prominency  to  a  feature  in  this  case,  which  is  of 
higher  general  importance  than  the  special  merits  of  this 
adtion  or  defence. 

9%e  case  brings  to  yiew  the  rights  of  ferry  boats  to 
an  undisturbed  passage  between  tiidr  landing  plaoeSi 
in  the  performance  of  their  duties  in  that  capacity,  as 
a  species  of  privilege  or  immunity  not  accorded  to 
otha*  vesaeb.  It  is  starennously  denied,  on  the  part  of 
the  libellant^  that  ferry  boats  have  my  privUegea  of 
navigation  not  common  to  all  other  vessek  The  &ctB 
in  this  case  do  not  firesent  that  specific  point  for  adju- 
dication, but  it  calls  upon  the  Court  tp  notice  that  Uie 
steam-tug  was  put  off  £rom  her  berth  and  pursuing  her 
business  on  this  occasion,  directiy  adjacent  to  the  line 
or  trade  run  by  the  ferry  boais,  and  that  their  tran- 
sits at  that  ferry  are,  with  but  a  very  few  minutee  in- 
terval of  time,  in  c<mstant  continuance  daring  the  day. 

Whilst  the  rapidity  of  the  currents  in  the  East  Biveir^ 
the  numerous  craft  of  all  classes  passing  its  watetis,  aud 
the  safely  and  lives  of  great  numbers  of  persons  con- 
v^ed  in  the  ferry  boats  on  every  trip,  exact  the  ut- 
most vigU&Dce  and  circumspection  in  the  navigatkm, 
the  same  considerations  require,  in  reason  and  law,  that 
other  vessels  approaching  the  track  of  these  boalB, 
under  sudi  notorious  warning  of  the  probability  of 
their  being  also  upon  ch*  near  it,  should  be  conducted 
with  extreme  watchfulness  and  precaution,  so  as  nofc  to 
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impede  the  r^^nlar  ranning  of  the  ferry  boats,  or 
danger  the  paasengen  conveyed  in  them ;  and  the 
city  government,  which  poesesBes  fiill  power  over  the 
subject  by  its  ordinances,  interdicts  all  obstructions  to 
the  free  course  of  ferry  boata  Long  experience  has 
demonstrated  the  importance  to  the  protection  of  vessels 
navigating  the  East  River  in  that  vicinity,  to  require 
steam  vessels  to  keep  as  near  as  possible  to  the  centre 
of  the  stream  in  passing  up  and  down  it,  and  the  gen- 
eral usage  conforms,  in  a  great  degree,  to  that  necessity. 
A  special  law  may  still  be  demanded  to  give  full  effect 
to  this  requirement 

The  custom  and  usage,  although  serviceable  ia  keep- 
ing moving  vessels  away  from  shipping  moored  along 
the  piers  and  near  the  shore,  and  also  in  unmasking 
them  from  the  cover  of  the  docks  and  vessels  in  or 
adjacent  to  the  slips,  has  yet  a  more  beneficial  applica- 
tion to  the  navigation  of  ferry  boats  from  the  New- 
York  and  Brooklyn  shores,  on  the  numerous  ferries 
between  those  cities,  it  being  indispensable  that  the 
exit  from  and  entrance  into  the  ferry  slips  should  not 
be  checked  or  embarrassed  by  the  presence  of  other 
vessels  passing  close  to  them* 

In  this  instance,  had  the  master  of  the  tug  exercised 
«the  watchfulness  his  position  and  action  demanded, 
he  could  not  have  failed  to  discover  his  exposure  to 
collision  with  the  approaching  ferry  boat,  and  might 
easily  have  used  the  means  of  avoiding  it ;  or  i^  in- 
stead of  hugging  the  wharves  in  his  evolution,  he  had 
gone  out  openly  into  the  stream,  he  would  have  afforded 
the  ferry  boat  opportunity  to  escape,  or  lessen  the  dan- 
ger of  a  meeting  on  her  track. 

I  think  the  evidence  shows  the  colMon  was  occa- 
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Stoned  by  the  colpable  inattention  of  those  managing 
the  Jacob  Bell,  and  that  accordingly  the  libel  mnst  be 
disnussed,  withcosta 


The  Babk  Gbntlemah. 

A  ddp  k  sot  tanrentU«  for  damftgw  to  a  peiiduible  nrgo  oeeMioD«d  by  an 
uuMiany  ptotTMted  royago,  imli—  tho  d«l*y  it  owbg  to  tlie  inilt  of  tlio 
niMtor  or  owner. 

That  a  Toyaga  between  partienlar  porta  if  nsoally  perfonned  within  a  ^>edfied 
period  of  tisM,  ia  not  a  drooniBtaaee  wbieli  of  ttMlf  importa  ealpabte  neg^« 
genee,  or  wantofakill,  or  eompeteaey  in  the  erew  of  a  renel  whieh  oeenpiei 
doable  that  time  in  making  it 

The  Ibet  that  a  eargo  of  raw  hidee^  ahipped  ia  good  order  on  the  weat  eoaat  of 
Airiea  the  8d  of  Oetober,  and  traneported  to  Kew-ToriE  in  the  hold  of  the 
toimI,  vnezpoied  to  the  atmo^here,  anired  there  the  18th  of  Janoaiy  fol- 
lowing, injnred  by  heat  and  wonna^  ii  eompetent  evidenee  to  prore  the  dam- 
age waa  earned  by  the  long  eontinoaace  of  the  Toyagci 

It  ia  a  breaeh  of  the  warranty  of  eeaworthineM  for  a  reaiel  to  leare  her  poit 
of  lading  abroad,  or  any  intennediate  retom  port»  with  a  erew  inadequate  to 

.  man  or  iail  her. 

The  aet  it  not  Jnakified  if  it  be  ezeeedin|^y  dilBoolt  or  eren  impoenUe  to  pfo- 
enre  eompetent  handa  to  man  her.  Hie  obligation  to  mipply  a  raffieieat  erew 
ii  abeolate  on  the  owner  and  maeter,  and  eontinnee  during  the  royage. 

An  mraeoal  proeraatination  of  a  Toyage  is  not^  in  itMif^  evidenee  of  ineompeteney 
in  the  erew  to  narigate  the  Teaael,  but  it  ia  admiaaiUe  in  eonoboration  of  the 
opinion  and  Judgment  of  witneaaea  that  the  erew  waa  insnfBeient  lor  the  aer- 
Tice. 

The  twtJmony  of  a  erew  to  their  own  good  health  and  bodily  ability  when  th^ 
left  port»  ia  adequately  rebutted  by  proof  that  they  had  been  in  the  hoapital 
aiek  with  a  malignant  ferer,  and  ahortly  after  r^oining  the  ahip  had  a  relapae 
at  aea,  and  beeame  totally  diaabled  to  aail  the  reaaeL 

A  cargo  of  raw  hidea  ia  liable  to  apeedy  deterioration  from  woma  and  the  eon- 
flned  heat  of  the  reaael  in  a  hot  olimate,  but  ean  be  eaaentially  pioteeted  torn 
aoeh  injnriea  by  being  beaten  or  rentilated. 

When  a  reaael  ao  laden  put  into  Gape  de  Yerd  Uanda  beeaina  of  niMeawiirthi 
neai»  and  waa  there  detained  thirty  daya  for  that  eauae,  it  waa  eulpable  neg^ 
ligenee  in  the  maater  not  to  uae,  during  aneh  detention,  proper  meaaa  for  the 
pcaaervatten  of  har  earf» 
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W^en  partiM  ilz  bo  time  for  the  deliTery  of  a  eergo,  the  Gonrt  wiU  not  edopi 
any  rappoied  one  if  the  proper  time,  nor,  if  the  Tftlve  of  the  cargo  ia  found 
greater  at  raeh  period  than  at  that  of  ite  actual  deUteiy,  award  the  difference 
at  damagee  to  the  dappers 

Qumr9  f  Whether  an  action  in  mm  will  lie  by  ■hippen  against  a  teaiel  toreoorer 
back  an  orerpayment  of  frei^t  made  by  them  to  the  nuMter. 

John  Anthon  and  W.  JSmerson^  for  libellant& 
D.  Lardj  Jr.^  for  daimant 

This  was  an  action  in  rem  to  recover  damag^  for 
breach  of  a  charter-party  given  in  this  port  May  13, 
1842,  for  one-half  the  vessel 

The  voyage  agreed  upon  was  ^^  from  the  port  of 
New- York  to  one  or  more  ports  on  the  west  coast  of 
Africa,  and  back  to  New- York  direct,  or  via  the  Cape 
de  Yerd  Islands.'^ 

The  vessel  was  to  take  out  and  bring  back  cargo, 
and  be  paid  $400  per  month  for  the  voyage.  The 
charter-parly  contained  the  usual  stipulations  that  the 
owners  should  man  and  find  the  vessel,  keep  her  in  re- 
pair, Ac. 

It  is  unnecessary,  in  considering  the  points  in  dispute 
in  the  cause,  to  detail  minutely  the  course  and  inddents 
of  the  voyage.  A  succinct  summary  of  fiEicts  will  bring 
out  all  that  is  material  to  be  stated.  The  libel  makes 
numerous  allegations,  and  the  parties  on  both  sides 
went  into  a  wide  range  of  proo&,  neither  of  which  are 
important  to  an  understanding  of  the  questions  dedded 
by  the  Court 

The  vessel  sailed  from  this  port  under  this  charter, 
June  13,  1842,  with  cargo  belonging  to  the  libellants 
on  board,  to  be  sold  from  the  vessd.  She  touched  at 
ports  in  the  Cape  de  Yeid  Islands,  where  she  disposed 
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of  part  of  her  cargo.  Hie  remainder  of  it  was  wAd  on 
the  coast  of  Africa,  and  she  reached  Gambia  about  the 
first  week  in  September,  ready  to  receive  the  home 
cargo.  There  was  laden  on  board  her,  at  that  port,  over 
60,000  lbs.  of  hides,  consigned  to  the  libellants ;  and 
she  made  sail  for  this  port  with  the  cargo,  October  2, 
1842.  She  put  into  Buena  Vista,  in  the  Cape  de  Yerd 
Islands,  on  the  13th  of  October,  on  account  of  sickness 
of  the  crew,  and  their  insufficiency  to  navigate  the  ves- 
sel, and  for  no  other  necessitj  of  the  ship  or  voyage. 
She  remained  there,  for  the  same  reaaoUf  until  November 
18th,  when  she  left  for  New-Y(»rk,  but  stopped  the  19th 
at  St  Jago,  to  obtain  more  hands,  where  one  hand  was 
procured  from  a  Portuguese  vessel ;  and  the  consul  put 
on  board  harihree  to  be  taken  home.  So  manned,  she 
departed  again  for  New- York,  and  arrived  off  this  port 
January  4th,  but  was  blown  off  by  stress  of  weather, 
obtained  a  pilot,  and  put  into  Newport  for  shelter,  and 
did  not  get  into  New- York  until  January  18  th, 

The  ludes  shipped  at  Gambia  were  greatly  deterio- 
rated by  long  confinement  on  board  in  a  close  hold,  and 
by  worms  and  otherwise. 

It  appears,  firom  the  evidence,  that  a  few  days  after 
the  arrival  of  the  vessel  at  Gambia,  the  crew  were  taken 
sick  with  the  coast  fever,  and  between  the  15th  and 
24th  of  the  month,  all  the  men  and  both  mates  were  re- 
moved from  the  vessel  to  the  hospital.  They  left  the 
hospital,  and  returned  on  board  the  27th,  28th  and 
29th  of  September.  They  were  very  importunate  to 
get  back  to  the  vessel,  and  were  permitted  to  return 
against  the  opinion  and  advice  of  the  physician.  They 
were  exceedingly  reduced  and  enfeebled  by  the  effects 
of  the  fever  and  confinement     There  is  testimony  that 
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the  physician  was  of  opinion  they  wonld  experience  a 
relapse  of  the  disease  if  they  attempted  to  work  the 
ship.  In  the  judgment  of  other  witnesses,  they  were 
wholly  unfit  for  the  service.  But  the  men  themselves 
testify  they  were  able  to  do  duty,  and  it  was  also  in 
evidence  lliat  the  physician  said  the  men  had  better  go 
on  board,  and  leave  the  coast,  and  that  by  proper  care 
of  themselves  they  might  be  in  a  better  condition  than 
to  continue  at  Gambia.  The  cargo  was  put  on  board 
by  natives  of  the  coast,  the  crew  being  in  the  hospital, 
and  disabled  by  sickness  from  assisting.  One  or  two 
of  the  men  experienced  a  return  of  the  fever  soon  after 
leaving  the  coast,  and  all  the  crew  were  again  at- 
tacked with  it  at  sea,  and  became  so  exhausted  and 
feeble  that  they  were  incapable  of  continuing  the  voy- 
age. The  master  being  taken  sick,  also,  the  vessel  put 
into  Buena  Yista,  because  of  the  unfitness  of  the  crew 
for  service,  and  for  that  cause  alone. 

It  was  proved  that  raw  hides  shipped  from  the  coast 
usually  begin  to  suffer  injury  from  worms  and  dose 
stowage  in  thirty  days  after  laden  on  board;  but  if 
opportunity  is  afforded  for  doing  it,  they  may  be,  in 
a  good  measure,  preserved  from  serious  damage,  by 
opening  the  hold,  and  exposing  them  to  the  atmosphere, 
or  by  beating  them.  It  was  in  evidence  that  the  mas- 
ter opened  the  hold  in  Buena  Vista,  and  became  aware 
of  the  perishing  condition  of  the  hides.  It  was  also 
proved  that  forty  days  was  a  customary  and  reasonable 
period  for  a  voyage  from  the  west  coast  of  Africa  to 
this  port)  at  that  season  of  the  year,  and  in  vessels  of 
that  class. 

Beits,  J. — ^The  libellants  place  their  claim  to  dam- 
VoLIL  8 
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ages  in  this  action,  substantially,  upon  two  grounds : 
First,  the  procrastination  of  the  voyage,  by  which  the 
arrival  of  the  vessel  at  her  port  of  destination  was  re- 
tarded to  the  season  notoriously  sickly  upon  the  coast, 
and  beyond  the  proper  period  for  shipping  hides  for 
this  market,  thereby  exposing  the  crew  and  cargo  to 
perils  they  would  not  have  incurred  had  the  run  out 
been  made  within  a  reasonable  time,  and  also  delaying 
the  arrival  of  the  cargo  in  this  port  until  the  market 
for  its  sale  had  gone  by ;  and  secondly,  the  taking  of 
the  cargo  on  board  at  Gambia,  and  leaving  port  with 
the  vessel  not  in  a  seaworthy  condition. 

In  my  opinion  the  first  proposition  does  not,  in  the 
whole  or  any  of  its  parts,  rest  upon  a  legal  basia  It 
must  be  merely  matter  of  hypothesis  and  conjecture 
whether  the  prolongation  of  a  voyage  is  owing  to  the 
want  of  seamanship,  diligence  or  judicious  conduct  in 
the  officers  or  crew.  So  many  natural  causes  control  the 
event  of  voyages,  that  no  law  giving  them  proper  di- 
rections can  be  deduced  from  experience,  analogy  or 
the  intrinsic  character  of  the  employment.  To  render 
shipmasters  or  owners  responsible  for  a  matter  in  its 
nature  so  fortuitous,  there  must  be  connected  with  it 
some  culpable  act  of  omission  or  commission  on  their 
part  There  has  been  no  evidence  produced  in  this 
case  showing  negligence  or  misconduct  in  the  fitment 
or  management  of  the  vessel  on  her  outward  voyage, 
and  it  must,  therefore,  be  regarded  matter  of  chance 
whether  the  run  was  made  in  forty,  or  occupied  seventy 
days,  and  was  terminated  at  a  healthy  period  best 
adapted  to  the  business  of  the  vessel,  or  extended  to 
the  known  sickly  season  of  the  coast,  and  one  most  un- 
favorable to  the  objects  of  the  voyage.     The  same  ob- 


APRIL,  1845.  lU 


7ht  Bark  Gentlemu. 


servatioDB  i^plj  to  the  passage  of  sixty  days*  from 
Bnena  Vista  to  the  port  of  discharge,  with  the  consider- 
ation in  favor  of  the  last,  that  two  men  were  lost  at  sea 
after  leaving  St  Jago.  It  is  a  common  incident  of 
navigation  that  vessels  commencing  voyages  under  cir- 
cnmstances  equally  favorable,  in  equipment  and  capa- 
cities of  crew  and  vessels,  at  the  same  time  vary  in 
their  despatch  in  proportion  as  large  as  the  difference 
between  forty  days  and  the  period  of  the  outward 
or  homeward  run  on  this  voyage ;  and  in  respect  to  the 
outward  voyage  in  this  case,  there  is  no  evidence  of 
unusual  delay  with  the  vessel  after  reaching  the  Cape 
de  Yerd  Islands,  as  she  was  then  occupied  in  selling 
the  cargo  there  and  along  the  coast 

It  appears  to  me  that  the  libellants  have  established 
the  responsibility  of  the  ship  for  damages  upon  the 
other  ground  of  complaint,  both  for  the  want  of  sea- 
worthiness in  the  vessel,  and  culpable  negligence  of 
the  master  in  keeping  the  cargo  of  hides  confined  below 
deck,  whilst  the  vessel  was  lying  at  Buena  Vista,  from 
the  13th  of  October  to  the  18th  of  November,  without 
ventilating  or  beating  them,  or  using  any  precautions  for 
preserving  them  from  the  perils  of  the  climate,  and  those 
to  which  they  were  specially  liable  in  their  then  condition. 

The  owner  was  bound  to  keep  his  vessel  seaworthy 
during  the  voyage,  and  it  is  a  cardinal  requisite  to  the 
fulfilment  of  the  obligation,  that  she  shall  be  furnished 
with  an  adequate  number  of  persons  of  competent 
skill  and  ability  to  navigate  her.  (Abbott,  ed.  1829, 
222 ;  3  Kent,  203-5 ;  lb.  287 ;  iSt7t;a  v.  Low,  1  Johns. 
OoM,  184;  W.  Lanahan  v.  The  U.  Ins.  Co.,  1  Fetere, 
183 ;  Taylor  v.  Lowell,  3  Mass.  331 ;  Merchants'  Ins. 
Co.  V.  Olaj^,  11  Pick.  56.) 
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This  responsibility  does  not  apply  to  casualties 
occurring  firom  sickness  or  accidents  at  sea  which  dis- 
able  the  crew ;  but  it  indndes  the  condition  of  the 
ship  when  she  leaves  a  foreign  port,  and  especially  her 
port  of  lading  and  departure  with  a  home  cargo, 
equally  with  that  with  which  she  enters  upon  the  voy- 
age. (Ptitncmir.  Hood^  3  Mass.  481 ;  KirnbaUv.  Tucker^ 
10  Mas8.  192.)  The  obligation  is  not  discharged  be- 
cause it  is  fonnd  difficult  or  even  impossible  to  procure  a 
competent  crew  at  the  place.  The  ship  assumes  that  risk 
abroad  as  well  as  at  home.  She  would  accordingly  be 
chargeable  to  the  same  extent  with  a  violation  of  her 
warranty,  by  sailing  insufficiently  manned  homeward 
from  a  foreign  port,  as  in  entering  upon  a  voyage  at 
her  home  port,  unsea worthy  in  that  respect 

The  evidence  seems  to  me  to  leave  no  room  for  ques- 
tion that  the  vessel  sailed  from  Grambia  with  a  crew 
wholly  inadequate  to  her  safe  navigation.  The  testi- 
mony of  the  men  themselves,  who  manifest  the  most 
marked  solicitude  to  prove  their  own  good  health  and 
competency,  leaves  little  room  to  doubt  that  they  were 
at  the  time  scarcely  more  than  convalescing  from  the 
dangerous  illness  which  they  had  endured,  and  were 
disqualified  for  undertaking  the  charge  of  the  vessel  at 
sea ;  and  I  consider  it  credibly  proved,  that  the  physi- 
cian there  gave  the  master  to  understand  that  as  his 
opinion.  The  opinion  of  other  witnesses  that  the 
crew  were  incompetent  to  man  and  sail  the  ship  is  cor- 
roborated by  the  immediate  result  of  then:  undertaking 
to  do  it  Some  of  the  men  were  taken  down  again  with 
the  fever  four  days  after  leaving  Gambia  River,  and  the 
whole  crew  went  into  Buena  Vista,  after  being  out  thir- 
teen days,  sick  and  enfeebled  to  such  a  degree  as  to  be 
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unable  to  continue  the  voyage.  The  run  from  Gram- 
bia  to  the  Cape  de  Yerd  Islands,  with  a  crew  saffident 
to  man  and  work  her,  would,  it  appears,  ordinarily  be 
made  in  three  day&  The  ship  was  thirteen  days  in 
performing  it,  and  although  that  fietct,  as  before  sug^ 
gested,  is  not  sufficient  to  charge  the  owners  with 
damages  alleged  to  be  consequential  to  the  delay  and 
prolongation  of  the  voyage,  still  it  is  a  circumstance 
conducing  to  support  the  evidence  to  the  incompetency 
of  the  crew  to  work  the  vessel  at  the  time  she  sailed 
from  Gambia. 

The  ship  having  come  into  the  Cape  de  Yerd  Islands 
from  necessity,  because  of  her  unseaworthiness,  the 
burden  of  proof  is  cast  upon  the  owner  to  show  that 
deficiency  was  removed  when  she  departed,  in  continu- 
ation of  her  home  voyage.  In  my  opinion  that  fact  is 
not  satis&ctorily  established.  It  is  quite  evident,  upon 
the  proofs,  that  the  whole  thirty-three  or  thirty-four  days 
detention  at  Buena  Yista  was  required  to  restore  the 
crew  to  a  state  fitting  them  to  enter  upon  the  voyage 
again,  and  that  then  they  were  inadequate  to  navigate 
the  vessel  alone.  She  stopped  the  next  day  at  St  Jago 
to  procure  more  hands,  and  the  evidence  no  way  clearly 
shows  that  the  three  consul's  men,  as  they  are  called, 
obtained  there,  supplied  the  ship  a  competent  crew  for 
the  voyage.  Two  months  were  consumed  in  getting 
her  into  this  port,  and  six  weeks  in  bringing  her  to  the 
mouth  of  the  harbor.  But  this  additional  retardation 
of  the  voyage  is  of  less  force  as  evidence  of  the  insuffi- 
ciency of  the  crew,  because,  in  the  course  of  it,  two  men 
were  accidentally  lost  at  sea ;  and  the  owner  is  not 
responsible  for  consequential  damages  arising  from  that 
event     In  view  of  all  the  &ctB  in  evidence,  however,  I 
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am  of  opinion  that  they  establish  a  breach  of  the  obli- 
gation of  the  owner  to  keep  the  ship  seairorthy  on  her 
Tojage.  But  I  am  not  prepared  to  say  he  is,  for  that 
oanse  alone,  chargeable  with  all  the  injuries  sustained 
by  the  cargo.  But  I  think  the  testimony  fixes  culpable 
negligence  on  the  master  in  not  taking  proper  measures 
at  Buena  Yista  in  ventilating  the  cargo  at  least,  if  not 
also  haying  the  hides  beaten,  to  prevent  the  injurious 
action  of  the  worms  upon  them.  He  was  bound  by 
law  to  take  all  possible  care  of  the  cargo  during  the 
course  of  the  voyage,  (3  Kerd,  213 ;  OartiU  Merckant 
Beamefiy  216;  Abbott,  ed.  1829,  132;  lb.  90,)  and 
knowing  his  cargo  was  of  a  perishable  nature,  and  had 
begun  to  deteriorate,  it  was  incumbent  on  him  to  take 
proper  precautions  for  its  preservation,  during  the  delay 
of  the  vessel  at  that  port,  especially  as  her  detention 
was  owing  to  his  fault  in  failing  to  Aimish  her  an  ade- 
quate crew.  It  was  suggested,  on  the  argument,  that 
the  libel  claimed  no  special  damages  because  of  a  breach 
of  the  duty  of  the  master  in  this  respect  I  do  not 
remember  that  any  exception  was  taken  to  the  admis- 
sion of  evidence  on  that  subject,  and  if  it  was,  I  am 
inclined  to  think  the  allegations  of  the  libel  are  broad 
enough  to  comprehend  all  acts  of  non-feasance  or  mis- 
feasance on  the  part  of  the  master  or  owner  in  conduct- 
ing the  voyage,  which  tended  directly  to  produce  the 
injuries  complained  of 

A  portion  of  the  hides  received  were  damaged. 
That  damage  is  at  the  risk  of  the  shippers  or  under- 
writers, and  is  not  to  be  regarded  in  this  action.  There 
is  a  difficulty  in  discriminating  that  damage  clearly 
from  the  injuries  caused  by  worms.  But,  in  my  judg- 
ment, the  fidr  efifect  of  the  proofs  is,  that  at  least  26 
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per  cent  of  the  loss  is  aacribable  to  the  latter  cause. 
I  shall,  accordinglj,  fix  that  as  the  rate  of  allowaQce  to 
the  libeUants,  and  order  a  reference  to  ascertain  the 
value  upon  which  it  is  to  be  computed,  disconnecting 
this  injury  from  that  bj  sea-damage. 

The  claim  for  compensation,  because  of  the  depressed 
state  of  the  market  when  the  hides  were  delivered, 
compared  with  its  condition  when  it  is  supposed  they 
ought  to  have  arrived,  rests  upon  inquiries  and  dates 
too  speculative  and  vague  to  be  made  saiely  a  ground 
for  adjudging  damages.  No  time  was  stipulated  be- 
tween the  parties  for  the  delivery  of  the  cargo ;  and 
the  period  at  which  the  market  price  is  to  be  deter- 
mined must,  therefore,  be  fixed  upon  mere  hypothesis 
and  coi^ecture.  A  variation  of  a  week  or  even  a  day 
as  to  the  period  to  be  the  criterion  of  market  value, 
might  make  most  essential  difference  in  the  result 
That  demand  is  accordingly  rejected. 

The  libellants  also  claim  a  repayment  of  freight 
money  alleged  to  have  been  overpaid  to  the  vessel 
This  demand  is  not  made  a  point  of  contestation  in  the 
pleadings,  and  it  is  at  least  doubtful  whether,  if  clearly 
proved,  such  payment  could  be  a  lien  upon  the  vessel, 
or  that  any  remedy  could  .be  afforded  the  libellants  in 
this  action.     I  shall,  therefore,  reject  that  claim. 

A  decree  will  be  entered  for  the  libeUants,  and  a 
reference  be  made  to  the  clerk  to  compute  the  amount, 
upon  the  principles  of  this  decision. 
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OomprflMing  cotton  in  a  cotton  press  is  «  mere  shore  Ininneas,  for  the  pnrpoee  of 
ftmuiging  the  bulk  for  more  conrenient  carriage  and  stowage.  Hie  expense 
of  the  work  is  no  lien  on  the  ship  upon  which  the  cotton  ie  to  be  freighted,  and 
an  action  in  T$m  cannot  be  maintained  therefor. 

Neither  coeU  of  adTcrtiatng  a  Yessd  for  sea,  portage,  oor  commiflsions  for  procoring 
freight^  wages  of  steyedores  or  lightermen,  are  liena  on  the  ship^  snable  in  fwi. 

▲^>eeial  agent  of  the  charterer  of  a  ship  cannot  chaige  eirpenses,  adrances  or 
liabilities  incurred  for  the  ship  by  him,  in  that  capacity,  against  the  owners  or 
the  ship,  on  any  impUed  obligation  of  the  owners  to  him. 

Where  the  master  of  a  ship  drew  a  bill  of  exchange  upon  the  ownen,  in  &Ter 
of  the  agent  of  the  charterer,  for  diBbarsements  and  expensec,  the  drawee  haT- 
ing  notice  that  the  master  was  instructed  by  the  owners  not  to  draw  such 
biOi^  and  the  drawee  afterwarda  negotiated  the  bill  to  the  libellanti,  held, 
that  on  the  iacte  the  debt  for  which  the  biU  was  drawn  was  no  lien  upon  the 
ship,  and  that  the  holders  conld  not  maintain  an  action  in  rem  upon  it,  or 
stand  in  a  better  situation  than  their  endorser. 

The  master  of  a  ycsscI  cannot  bind  his  owners  for  repaixa  or  aapplies  to  her 
when  some  other  person  is  authorized  to  manage  the  bonness  of  the  ship  in 
that  respect^  and  that  fS^t  is  known  to  the  creditor. 

This  was  a  proceeding  in  rem  to  recover  the  amount 
of  a  bill  of  exchange  drawn  at  Mobile,  by  the  master, 
at  30  days  sight,  in  fisbvor  of  Davies,  on  the  charterer 
of  the  bark,  at  Liverpool,  for  the  amount  of  disburse- 
ments for  the  supplies  and  lading  of  the  vessel,  in 
Mobile.  The  bills  of  lading  and  the  freight  were  as- 
dgned  to  the  libellants  as  collateral  security  for  Uie 
draft,  by  Davies. 

The  vessel  is  owned  by  Irvine  &  Smith,  of  Liverpool, 
England,  and  was  chartered  by  them  to  Charles  Challi- 
nor,  of  the  same  place,  for  a  voyage  from  London  to 
Mobile.  After  the  bill  was  drawn,  and  before  its  ma* 
turity,  it  was  endorsed  by  Davies,  and  delivered  to  the 
libellants ;  and  he,  at  the  same  time,  assigned  to  them 
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any  lien  or  privilege  which  he  might  have  upon  the 
yessel,  for  a  debt  claimed  to  be  owing  him  for  adyances 
for  her  nse  in  Mobile. 

The  answer  denies  that  the  libellants  are  entitled  to 
the  relief  sought  in  this  Court  It  alleges  that  the 
owners  appointed  Messr&  Pope  &  Son,  of  Mobile,  con- 
signees of  the  ship,  and  agents  of  the  owners,  to  make 
all  necessary  disbursements  on  account  of  the  ship  for 
them.  That  the  master  was  specially  instructed,  aa  was 
known  by  the  chart^er  and  Davies,  not  to  draw  bills  on 
the  owners  for  repairs,  supplies  or  services  for  the  ship. 
It  avers  that  the  charterer  was  to  load  the  vessel  at 
Mobile,  reserving  freight,  according  to  the  charter- 
party,  to  the  owners;  and  that  he  appointed  Davies 
his  agent  at  Mobile,  for  that  purpose,  and  notified  the 
owners  and  master  thereof 

That  if  any  advances  were  made  by  Davies,  they  were 
for  the  benefit  of  the  charterer,  and  under  his  instruc- 
tions, and  not  for  the  ship  or  owners,  nor  by  their 
authority.  / 

Bbtts,  J. — ^The  proofs  produced,  consisting  princi- 
pally of  the  eharter-party,  the  letter  of  instructions  to 
the  master,  the  correspondence  and  account  stated  be- 
tween Davies  and  Ghallinor,  the  depositions  of  the 
master  and  of  Davies  himself,  establish,  in  substance, 
this  case. 

That  the  vessel  sailed  from  London  March  1,  1843| 
under  a  charter  to  Ghallinor,  engaging  she  should  arrive 
at  Mobile  by  the  10th  of  May,  and  there  be  loaded 
with  cotton  at  the  charge  and  expense  of  the  charterer, 
but  in  other  respects  she  was  to  be  under  the  charge 
and  directions  of  the  owners.    She  was  consigned  to 
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John  R  DavieB,  at  Mobile.  The  master  wba  spedallj 
iostnicted  not  to  draw  bills  on  the  owners  for  expenses 
or  disbnrsements  of  the  ship,  but  was  refeired  to  their 
agents,  Messrs.  Pope  &  Son,  at  Mobile,  for  supplies  and 
advances,  if  tiecessaiy. 

Davies  was  the  agent  of  the  charterer,  and  saw  the 
charter-party  before  he  made  any  advances  to  the  mas- 
ter for  the  vessel,  and  also  the  letter  of  instructions  to 
file  master  before  the  bill  of  exchange  was  drawn,  and 
the  bill  was  drawn  by  the  master  on  the  owners  at  the 
argent  instance  of  Daviea 

It  is  further  shown,  that  the  disbursements  made  by 
Davies  were  chiefly  for  pressing  the  cotton,  and  trans- 
porting  it  by  lighters  from  the  shore  to  the  vessel,  and 
charges  connected  with  his  agency  for  the  charterer  in 
obtaining  and  shipping  the  cargo,  there  being  out  of 
the  amount  of  the  bill,  (£590,  with  exchange,)  only  the 
sum  of  about  $661  16,  which  would  seem  to  have  any 
direct  application  to  the  necessities  or  service  of  the 
vessel,  with  the  exception  of  a  questionable  charge  of 
$87  64  in  jail  fees,  board,  &c.,  advanced  in  favor  of 
sailors,  and  including  $15  for  medical  attendance  for 
one  of  them  on  shore. 

I  can  perceive  no  foundation  under  the  special  ap- 
pointment of  Davies  as  agent  or  broker  for  the  char- 
terer in  procuring  a  cargo,  and  placing  it  on  board, 
upon  which  he  can  raise  a  claim  against  the  ship  or 
owners  for  those  services,  although  he  may  have  acted 
with  the  concurrence  of  the  master ;  and  even  if  the 
owners  could  be  made  personally  liable  for  the  charges, 
several  of  them  are  not  of  a  nature  to  admit  their  being 
imposed  in  irmtum  on  the  ship,  and  enforced  in  rem 
by  an  Admiralty  Court 
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The  account  charges  $1,027  50'for  compressing  the 
cotton.  This  is  mere  shore  business,  performed  in 
cotton  presses  on  land,  at  the  port  or  in  the  interior, 
as  may  be  desired  by  the  purchaser,  and  would  proba- 
bly be  alike  useful  and  important  whether  the  trans- 
portation is  to  be  on  land  or  on  shipboard,  the  only 
abject  being  to  fit  it  for  more  convenient  carriage  and 
stowage. 

Oharges  for  advertising  and  posting,  ($10,)  and  com- 
missions on  prdcuring  freights  ($338  80)  on  the  em- 
ployment of  the  charterer,  and  not  that  of  the  ownw 
or  master,  cannot  be  regarded  demands  or  seryices 
attaching  as  liens  to  the  vessel. 

It  may  be  inferrable  from  the  facts,  that  the  freight 
was  expected  to  be  made  by  purchasing  and  shipping 
cotton  for  the  charterer,  but  there  is  no  higher  reason 
Ibr  charging  the  vessel  with  commmtons  on  such  opera- 
tion, than  upon  the  purchase  price  of  the  cargo  itself. 
Nor  would  the  privilege  be  varied,  if  the  shipment  was 
solicited  or  procured  by  the  agent  fix)m  a  third  party 
for  consignment  to  the  owner.  The  service  of  the 
agent  would  be  simply  a  mercantile  one  rendered  on 
land,  and  bearing  none  of  the  qualities  necessary  to 
bring  it  under  the  securityship  of  the  vessel  Further- 
more,  in  this  case,  Davies  was  employed  by  the  char- 
terer, and  had  direct  notice  that  the  owners  had  their 
own  agent  at  the  port  to  respond  for  the  ship. 

The  charge  of  $457  60,  for  stevedores'  work,  is  only 
for  labor  at  the  wharf  or  moorings  of  the  vessel,  in 
stowing  cargo,  and  is  not  distinguishable  in  character 
from  charges  of  draymen  or  lightermen,  who  bring  the 
cargo  to  the  ship  to  be  laden  on  board. 

It  has  been  decided  in  this  Court)  that  stevedores 
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cannot  proceed  by  libel  against  a  vessel  for  their  ser- 
vices in  loading  or  unloading  her.  {The  Amstel^  1 
Bhtck.  <k  How.  215.)  And  the  charge  of  $481  17, 
for  lighterage,  wonld  seem  in  principle  to  stand  on  the 
same  footing.  It  is  aa  employment  outside  of  the 
vessel,  not  contributing  to  her  capabilities  or  security 
in  navigation  or  serviceable  to  her  voyage ;  there  is  no 
difference  of  principle,  whether  the  cargo  is  brought  to 
her  side  in  the  stream  or  placed  near  her  on  a  wharf 

The  ship  is  responsible  for  disbursements  necessary 
to  equip  and  put  her  in  a  condition  (by  men,  provisionSi 
&c.)  to  perform  her  voyage,  but  it  would  be  giving  a 
novel  extension  to  the  notion  and  range  of  tacit  liens 
to  subject  her  also  to  all  claims  collateral  and  incidental 
to  her  despatch.  A  cargo  is  no  more  than  an  incident 
to  a  voyage,  and  in  no  sense  necessary  to  enable  the 
ship  to  perform  one.  Debts  arising  out  of  such  collat- 
eral services  or  engagements  may  be  chargeable  upon 
the  owner  personally,  as  resting  upon  his  implied  con- 
tracts ;  but  the  ship  is  not  necessarily  pledged  to  their 
satisfaction  more  than  for  wages  of  the  master,  or  other 
benefits  to  the  mercantile  adventure  of  the  owner. 

In  the  same  category  the  charge  of  $70  for  commis- 
sions, and  $41  for  insurance  on  the  master's  draft, 
should  be  placed.  There  is  no  reason  or  equity  for  the 
latter  charge  against  the  owners.  Their  letter  of  in- 
structions to  the  master,  shown  to  Davies,  forbid  the 
master  drawing  on  them  for  necessities  of  the  vessel, 
and  referred  him  to  an  adequate  resource  supplied  by 
them  for  that  purpose,  in  the  port  where  the  expaises 
were  to  be  incurred. 

I  am  of  opinion,  therefore,  that  not  over  $763  80  of 
the  amount  claimed  could  be  charged  against  the  ship, 
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had  Davies  been  acting  under  direction  of  the  master, 
or  as  agent  of  the  owners;  but  under  the  facts  in 
proof,  he  must  be  regarded  the  particular  agent  of  the 
charterer,  making  advances  on  his  credit,  and  relying 
on  his  personal  responsibility.  This  responsibility 
Davies  had  strengthened  by  obtaining  an  assignment 
of  the  bill  of  lading,  freights,  &c.,  as  coUafteral  security. 
If  these  resources  have  failed  him,  there  is  nothing  in 
the  legal  relation  he  bore  to  the  ship  or  her  owners, 
nor  in  the  equity  of  his  debt,  which  entitles  him  to 
claim  that  he  acted  as  their  agent,  or  that  gave  liiTn  a 
privilege  upon  the  ship. 

I  do  not  enter  into  the  question,  whether  taking  the 
bill  of  exchange  by  Davies  would  operate  as  a  waiver 
of  an  implied  lien  against  the  ship,  because,  in  my 
opinion,  no  lien  accrued  to  him  out  of  his  transactions 
in  the  case. 

The  libellants  cannot  stand  in  a  better  condition  than 
Davies,  the  drawee  and  endorsee  of  the  bill ;  and  aa  he 
had  no  claim  or  lien  upon  the  ship  for  his  demands,  he 
could  confer  none  upon  the  holder  or  his  assigneea 
He  was  apprised  that  the  master  was  specially  instructed 
by  the  owners  not  to  draw  bills  for  expenses,  repairs, 
&c.,  upon  them.  He  knew,  also,  that  the  ship  was 
chartered  to  Challinor,  for  whom  he  was  agent  In 
such  case  it  iq  clear  that  the  owners  would  not  be  liable 
to  Davies  for  any  contracts  of  the  master  with  him. 
(Abbott,  ed.  1829,  92 ;  3  Kent,  163.)  The  master  cannot 
^ven  bind  his  owners  for  repairs,  &c.,  when  it  is  known 
to  the  creditor  that  some  other  person  has  authority  to 
manage  the  business  of  the  vessel  in  this  particular 
case.     (Phillips  v.  Ledley,  1  Wash.  G.  O.  R.  226.) 

It  is  unnecessary  to  discuss  the  question,  whether  the 
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aadgnment  to  the  libellants  hj  Davies  carried  with  it 
his  privilege  of  hen  for  his  advances,  because,  as 
already  stated  in  the  opinion  of  the  Court,  he  was  noi 
entitled  to  claim  the  security  of  the  vessel  for  his  de- 
mands. They  can  accordingly  stand,  in  that  respect, 
merely  in  his  place,  if  they  hold  a  full  assignment  of 
the  original  indebtment  to  him.  But  it  is  byno  means 
a  dear  proposition  in  law,  that  a  bill  of  exchange, 
drawn  to  cover  that  debt,  and  endorsed  by  him  to 
them,  would  operate  as  an  assignment  of  the  considera- 
tion for  which  the  bill  was  drawn;  and  a  full  assignment 
of  the  collateral  securities  he  held  for  the  original  claim 
will  not,  per  «e,  transfix  also  the  consideration  on  which 
the  claim  rested. 

But  the  point  of  formality  or  inaptness  of  the  title 
set  up  by  the  libellants,  or  their  capacity  to  maintain 
this  action,  are  not  material  points  in  the  case.  The 
judgment  rests  upon  the  broader  ground  that  Davies 
acquired  no  right  he  could  transfer  to  others,  or  exer- 
cise himself,  against  the  vessel  by  actioa  in  rem. 

The  libellants  could  not,  therefore,  as  holders  of  the 
bill  of  exchange,  or  assignees  of  Davies,  set  up  an 
equity  in  their  favor  beyond  their  strict  legal  rights. 

libel  dismissed,  with  costs. 

L.  Bbytj  for  libellant& 
F.  B.  Tittou^  for  claimant 


L 
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By  tiie  ndef  of  Adminltj  pr^etiee,  plets  or  ezoeplioiis  taxuA  art  Ibrtfa  the  mallfr 

in  dispute  in  perspionous  and  definite  terms^  and  it  is  not  neeesMiy  that  thej 
•honld  embody  the  fonnalities  required  in  pleading  at  common  law  orfai 
Chaneery. 

A  erofli  action  cannot  be  maintained  in  thia  Court,  which  seeki  a  re-trial  of  mat- 
ters already  adjudicated  between  the  parties. 

Kor  is  this  rule  yaried  when  the  subject  matter  is  the  same,  although  one  action 
be  ill  rem  and  the  other  tfi  penonam;  the  thifig  sued  being  regarded  in  Ad- 
miralty as  substituted  for  its  owner,  and  when  subject  to  his  responsibilities 
entitled  at  the  same  time  to  his  immunities. 


0.  BwhneUj  for  libellant 
R  Benedict^  for  claimanta 

Beits,  J. — ^This  is  a  cross  action,  in  rem^  on  a  char- 
ter-party, on  which  the  claimants  heretofore  brought 
suit  against  the  libellant,  and  had  a  decree  in  their  &yor 
in  this  Conrt. 

The  vessel  was  chartered  to  the  libellant  on  a  voyage 
from  La  Guyana  to  a  plantation  about  twenty  miles  to  the 
windward,  from  thence  to  La  Guyana  and  Puerto  CabeUo, 
with  the  privilege  of  going  to  Maracaibo  for  a  cargo. 

The  libel  charges  that  the  vessel  proceeded  only  to 
the  port  of  Maracaibo,  at  the  head  of  the  lake,  and  no 
sofficient  cargo  being  found  for  her  there,  the  master 
was  requested  to  proceed  up  Lake  Maracaibo  to  other 
ports,  where  cargo  would  be  found,  which  he  refused 
to  do ;  and  it  avers  that  the  usage  in  that  trade  is,  for 
vessels  chartered  to  Maracaibo,  to  go  up  the  lake  for 
cargo  when  required,  without  mention  of  such  obligation 
in  the  charter. 
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Damages  are  demanded  agaioBt  the  vessel  because  of 
the  non-performance  of  sach  implied  contract  by  the 
master. 

The  claimants,  bj  way  of  ekception,  set  up  the 
former  action  and  the  decree  of  the  Court  therein  in 
bar  of  this  suit,  and  aver  that  the  same  matters  sought 
to  be  drawn  in  controversy  in  this  cause  have  been 
adjudicated  and  decreed  by  this  Court  between  the 
libellant  and  the  claimants  herein,  and  pray  that  the 
libel  be  dismissed. 

The  libellant,  by  an  exceptive  allegation,  takes  issue 
in  law  upon  the  sufficiency  of  the  bar. 

The  alleged  insufficiencies  of  the  bar  might,  most  of 
them,  be  grounds  of  special  demurrer  at  law ;  such  as 
that  the  averments  are  not  positive,  but  are  merely  by 
way  of  recital :  the  want  of  certainty  as  to  the  identity 
of  the  subject  matter  of  the  two  suits;  the  want  of 
proper  form  and  verification  of  the  plea,  &a,  &c. 

Others  are  inappropriate  to  this  Court,  as  that  the 
parties  are  not  nominatwely  the  same  in  the  proceedings 
in  both  cases,  this  being  in  rem,  the  former  in  personam ; 
that  the  issue  tendered  by  the  plea  is  partly  en  pais 
and  in  part  to  this  Court,  (Betts^  Adm.  Pr.  48,)  and 
that  the  particulars  of  the  former  action  are  not  alleged 
in  the  plea. 

The  general  pnnciple  governing  pleas  or  exceptions 
in  Admiralty  practice  is,  that  they  must  set  forth  the 
matter  of  defence  in  perspicuous  and  definite  terms, 
and  it  is  in  no  way  necessary  they  should  embody  the 
formalities  which  obtain  in  common  law  pleas,  or  even 
those  used  in  Chancery-.  (2  Browne^s  Civ.  and  Ad. 
110 ;  Dunlap,  196, 197 ;  Betts'  Admiralty  Practice,  48.) 

The  gist  of  the  plea  is,  that  the  present  claimants 
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brought  their  action  on  this  charter-paxty  against  the 
libellant,  ayerring  full  performance  of  its  engagements 
on  their  part ;  that  the  libellant  contested  the  action, 
and  the  Court,  on  the  pleadings  and  proofs,  decreed  in 
favor  of  the  claimants,  and  that  the  libellant  now  seeks 
to  bring  the  same  matters  in  controversy  in  this  suit 

This  defence  is  sufficient  in  its  material  point — the 
identity  of  the  cause  of  action  in  this  and  the  former 
suit  The  substitution  in  this  of  the  vessel  for  the 
owners  does  not  constitute  a  distinct  cause  of  action 
The  vessel  being  chargeable  in  Admiralty  with  the 
responsibilities  of  her  owners,  takes,  also,  all  their  legal 
privileges  and  exemptions  in  respect  to  the  charter- 
party,  and  it  is  substantially  sufficient,  in  its  frame,  it 
not  being  necessary  to  the  validity  of  the  bar  that  more 
of  the  former  pleadings  be  rehearsed  than  is  here  set 
forth.  To  do  so  would  load  the  files  to  no  useful  end, 
and  the  rules  of  Court  inhibit  all  useless  prolixities  in 
referring  to  antecedent  pleadings  in  a  cause,  with  a  view 
to  bring  a  point  under  the  consideration  of  the  Court 
which  may  be  niaterial  in  a  new  proceeding.     (Bule  7.) 

The  exception  to  the  plea  is  accordingly  overruled, 
with  costs,  with  leave  to  the  libellant  to  reply  to  the 
plea  within  ten  days. 

Ordered  and  adjudged  that  the  exception  filed  by 
the  libellant  to  the  plea  of  the  respondents  of  a  former 
trial  and  decree  upon  the  subject  matter  of  the  suit  be 
overruled,  with  costs  to  be  taxed,  the  libel  of  the  libel- 
lant be  decreed  barred  and  be  dismissed,  with  costs  to 
be  taxed,  unless  the  libellant  shall  elect  to  reply  to 
said  plea ;  and  in  that  case,  that  he  have  leave  to  file  a 
replication  thereto  within  ten  days,  on  payment  of  the 
costs  created  by  such  exception,  to  be  taxed. 

Vol.  IL  9 
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WheM  aa  antwer  is  made  withoot  oath,  as  aathorized  by  Rule  87,  it  should  itUl 
respond  fully  and  particularly  to  erery  material  averment  of  the  llbeL 

Mere  narratiye  statements  in  a  libel,  which  allege  no  damages,  and  elaim  no 
partioalar  remedy,  need  not  be  replied  to  specifically  by  answer. 

Where  a  libel  alleges  a  particular  agreement  was  made,  and  a  written  instm- 
ment  was  executed,  and  the  instrument  embodies  the  substance  of  such  agree- 
ment^ an  admission  by  the  answer  of  the  execution  of  the  instrument  is  sob^ 
stantially  an  admission  of  the  contents  of  the  instrument 

Hie  practice  in  Admiralty  does  not  exact  a  course  of  technical  proeeedingSL 

If  the  answer  admits  to  a  reasonable  intendment,  f!scts  stated  in  the  libel,  it 
win  be  Buffioient,  though  loose  and  informal  as  a  pleading. 


J.  B.  Parry ^  for  libellaut 
Ben/edict^  for  claimant 

Bbtts,  J. — ^This  case  turns  upon  a  point  of  pleading. 
A  libel  was  filed  in  rem^  against  the  brig,  and  in 
personam  against  her  owner,  on  a  charter-party.  It 
charges  breaches  of  the  charter-party,  and  prays  the 
respondent  and  all  others  in  interest  may  be  cited  to 
appear  and  answer  thereto,  and  that  the  brig  and  par- 
ties  on  intervening  may  be  condemned  in  damages,  &c., 
but  did  not  demand  that  the  answers  should  be  made 
on  oath. 

The  owner  appeared,  and  filed  his  answer  thereto, 
without  oath.  This  he  was  authorized  to  do  by  the 
87th  rule  of  Court,  which  declares  that  "  an  answer  need 
not  be  put  in  under  oath,  unless  so  required  by  a  sworn 
libel,  or  one  filed  by  the  United  Statea"  (Betta'  Pr. 
App.  22.)     Still  the  answer,  if  not  attested  to  on  oath, 
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should  respond  particularly  and  MI7  to  every  material 
averment  of  the  libeL     {BeM  Adm.  Pr.  53.) 

The  libeUant  takes  exception  to  the  answer  for  in- 
sufficiency, in  two  particulars ;  that  it  does  not  admit  or 
deny  the. agreement  set  forth  in  the  fourth  article  of  the 
libel,  that  the  brig  should,  for  one  hundred  dollars 
additional  compensation,  proceed  from  Cienfuegos  to 
Havana,  and  there  take  in  cargo;  nor  that  the  one 
hundred  dollars  was  paid  by  the  agent  of  the  libellant, 
and  received  by  the  agent  of  the  respondent,  within 
the  terms  and  intent  of  the  agreement 

It  is  not  plain  that  this  branch  of  the  case  is  any 
way  material  to  the  libellant's  right  of  action,  the  run 
from  Cienfuegos  to  Havana  not  having  been  stipulated 
in  the  charter-party ;  and  admitting  a  valid  contract  to 
perform  that  voyage  as  set  forth,  yet  the  Ubel  does  not 
specify  any  damages  accruing  out  of  the  non-perform- 
ance of  that  stipulation,  or  other  cause  of  action  accru- 
ing to  him  by  the  neglect  or  refusal  of  the  respondent 
to  fulfil  that  engagement  It  seems  rather  introduced  aB 
a  link  in  the  narrative  of  the  operations  of  the  vessel 
than  as  a  substantive  gravamen  in  the  suit  against  which 
any  relief  or  remedy  was  demanded,  and  in  that  point 
of  view  the  statement  does  not  amount  to  an  allegation 
which  requires  a  specific  answer. 

But  if  the  averment  be  regarded  material  and  formal, 
I  am  inclined  to  think  the  answer  is  substantially  suffi- 
cient to  meet  its  requirements  for  the  execution,  by  the 
respondent's  agent,  of  the  written  receipt  set  forth  in 
the  libel,  and  the  payment  therefor  of  $100,  are  both 
admitted,  and  the  receipt  embodies  the  agreement  al- 
leged in  the  libeL 

This  mode  of  answering,  though  informal  and  loose 
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as  a  pleading,  is  a  substantial  admission  of  the  &cts 
stated  in  the  libel,  and  sufficient,  under  the  liberal  prac- 
tice of  Admiralty  Courts,  to  giye  the  libellant  every 
advantage  he  could  derive  from  an  answer  more  tech- 
nical, and  exactly  adapted  to  the  representations  of  the 
UbeL 

The  second  exception  I  think  supererogatory.  The 
answer  to  all  reasonable  intendment  sets  forth  the  &ct 
demanded  by  the  exception.  It  is  quite  immaterial 
that  the  answer  should  admit  or  deny  in  Court  that 
the  act  charged  was  done  ^^  in  pursuance  of  the  agree- 
ment.^^ The  agreement  to  do  the  act,  and  its  perform- 
ance, are  both,  admitted ;  and  if  the  libellant's  case 
requires  that  the  performance  should  be  ^^  in  purstumce 
of  the  agreement^^^  the  law  will  intend  it  was  so.  I 
tiiink,  therefore,  the  exceptions  must  both  be  disallowed 
and  overruled  with  costs,  to  be  taxed 
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Whan  the  righto  of  parties  depend  upon  queetions  of  nmotieel  akUl  or  BeaniAii- 
•hip  in  the  management  of  a  yeesel,  the  Court  may  refer  the  sabjeet  to  per- 
■one  ekilled  in  nayigation,  and  act  npon  their  report  thereon. 

The  want  of  an  adequate  look-out  on  -hoard  at  sea  is  a  culpable  neglect  on  her 
part,  whidh  will,  prima  facie,  render  her  responsible  for  injuries  received  from 
her  in  that  condition. 

A  TeSsel  haTing  the  wind  free  and  meeting  another  on  the  wind,  must  generally 
take  the  risk  of  avoiding  the  latter;  and  if  the  latter  varies  from  her  course, 
fbr  any  cause,  she  loses  all  claim  to  compensation  in  case  of  collision,  and 
may,  moreover,  subject  herself  to  damagea 

80  when  two  vessels  are  approaehing  each  other  in  that  manner,  and  there  is 
danger  of  a  colUsion — if  the  one  on  the  wind  departs  from  her  course,  but 
for  necessary  cause,  she  will  bear  the  consequences  of  the  collision  which 
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Ifl  jP!  Waring^  for  libellanta 

F.  B.  OuUing^  Moore  4t  Havens^  for  daimanta 

Bbttb,  X — ^The  libellants  in  this  cause  demand  dam- 
ages for  losses  occasioned  by  a  collision  occurring 
between  the  ship  Yiiginia  and  the  brig  Emily,  both 
veaiels  being  on  their  way  into  the  Hook  from  sea^  and 
ronning  against  the  wind  The  case  is  a  serious  one  in 
every  aspect ;  it  involves  a  loss  of  property  of  great 
magnitude,  accompanied  by  a  sudden  and  melancholy 
destruction  of  life,  and  the  decision  must  inevitably 
tend  to  fasten  blameable  misconduct  upon  the  party 
who  fSiils  to  excuse  himself  froia  &ult  in  this  distress- 
ing catastrophe. 

Independent  of  the  customary  embarrassment  attend- 
ing collision  cases,  that  of  gathering  the  essential  facts 
out  of  an  entanglement  of  conflicting  testimony,  the 
additional  one  is  presented  here,  that  most  of  the  proo&^ 
and  the  reasoning  touching  the  cause  of  the  disaster, 
have  relation  to  matters  purely  nautical  and  profes- 
sional, whether  proper  seamanship  was  exhibited  by 
the  pilot  of  the  brig  on  the  occasion,  in  the  judgment 
he  adopted,  and  in  the  orders  he  gave  as  to  the  man- 
agement of  the  vessel ;  or  by  the  crew,  in  executing 
those  orders. 

I^  in  my  opinion,  the  rights  of  the  parties  depended 
upon  the  proper  solution  of  these  questions,  I  might 
feel  it  incumbent  on  me  to  invite  the  assistance  of  nau- 
tical men,  in  weighing  and  applying  the  proo&  to  these 
points,  and  to  that  end  refer  this  branch  of  the  case  to 
competent  mariners,  to  r^ort  thdr  judgment  upon  it 
to  the  Court. 
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I  am  constrained,  however,  to  take  a  view  of  the 
subject  which  I  am  persuaded  must  prove  less  advan- 
tageous to  the  brig  than  to  have  had  the  professional 
skill  of  the  pilot  and  good  seamanship  and  conduct  of 
the  crew,  in  the  particular  manoeuvre  excepted  to, 
adopted  as  the  turning  point  in  the  case. 

Both  vessels  were  beating  into  the  Hook,  from  sea, 
on  the  evening  of  the  18th  of  March,  1843.  The  wind 
was  about  N.  N.  W.,  and  the  Virginia  was  close  hauled, 
or,  in  the  language  of  the  witnesses,  jammed  up  to  the 
wind,  and  running  close  in  by  the  Sandy  Hook  shore. 

The  Einily  had  made  a  tack  from  the  Romer  shoal 
towards  the  west,  and  the  pilot  judging  she  was  but  a 
few  lengths  from  the  shore,  gave  the  proper  directions 
for  bringing  her  about  on  the  other  tack.  In  the  at- 
tempt to  do  this,  she  mis-stayed,  and  orders  were  there- 
upon given  to  wear  ship. 

Some  slight  accidents  impeded  bringing  the  sheets 
and  sails,  required  to  perfect  this  manoeuvre,  into  their 
places  with  promptitude.  The  witnesses  on  the  brig 
differ  widely  in  their  opinions  as  to  her  situation  at  the 
moment,  and  the  point  at  which  the  Virginia  was  then 
discovered  from  her. 

The  mate  of  the  brig  says,  the  Emily  was  in  the  act 
of  wearing^  and  had  £allen  off  about  soui^  or  south  by 
ea^  but  had  not  gained  headway  enough  to  mind  her 
helm. 

The  pilot  says,  the  Emily  headed  about  S.  W.  in 
making  the  tack  over  from  the  Romer  shoal,  and  that 
in  wearing  she  never  fell  off  more  than  to  S.  S.  W., 
with  her  helm  hard  up,  and  was  at  no  time  heading 
east  of  south.  She  was  on  a  direct  tack  to  the  shore 
then,  and  if  she  had  luffed  must  have  gone  ashore.     She 


APRIL,  1845.  185 


The  Brig  Emay. 


might  be  going  two  or  three  knots  at  the  time  of  colli- 
Bion. 

Davies,  at  the  helm,  says  she  was  making  perhaps 
fonr  or  five  knots,  and  was  in  the  act  of  wearing ;  he 
afterwards  computed  her  moTcment  at  six  knots,  and 
says  she  steered  easily.  Martin  thought  she  was  going 
five  or  six  knots,  and,  as  he  judged  from  the  lights  on 
shore,  ranged  southerly  towards  the  sea. 

James  Smith  says  she  was  going  about  five  knots, 
and  names  the  sails  that  were  drawing  full  at  the  time. 

It  must,  therefore,  be  taken  as  proved  by  the  claim- 
ants, that  the  Emily  had  a  su£Elcient  steering  headway 
on,  and  was  bearing  seaw'ard  from  the  Hook ;  the  de- 
cided weight  of  evidence,  moreover,  is  that  she  was  to 
the  leeward  of  the  Virginia  at  the  time. 

A  fact  of  great  moment  in  this  position  of  the  two 
vessels  is  the  want  of  a  look-out  on  board  the  Emily. 
The  Virginia  was  not  discerned  from  her  until  an 
instant  preceding  the  collision ;  and  if  a  doubt  might 
arise  upon  the  evidence  of  those  on  board  the  Emily, 
whether  the  darkness  of  the  night  prevented  their  seeing 
an  object  ahead,  the  testimony  from  the  Virginia  puts 
the  fSeu^t  beyond  question  that  a  vessel  might  be  seen  a 
distance  sufficiently  great  for  the  use  of  every  precau- 
tion necessary  to  avoid  it  This,  I  think,  too,  is  the  fair 
result  of  the  evidence  from  those  examined  to  this  pointy 
on  board  the  Emily. 

No  satis&ctory  conclusion  can  be  formed  from  the 
estimate  of  minutes  or  yards  given  by  witnesses  at  such 
a  time,  and  it  would  be  most  dangerous  to  place  the 
decision  of  important  and  critical  questions  on  data  so 
equivocal 

It  cannot  be  supposed  witnesses  can  aver  with  any 
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reasonable  assurance  that  the  time  was  two  or  tea 
minutes  from  the  first  effort  to  wear  the  ship  to  her 
collision,  or  that  she  was  seen  any  definite  distance  in 
feet  or  jards,  or  for  anj  certain  number  of  minutes 
from  the  Virginia,  haying  a  supposed  bearing  S.  of  K, 
or  that  her  distance  from  the  shore  was  one  or  five 
hundred  yarda.  Such  computations  must,  in  the  nature 
of  things,  be  essentially  conjectural  and  at  random, 
especially  when  formed  in  the  alann  of  actual  cdliaion 
and  shipwreck. 

Neither  can  we  expect  now  to  be  assured  by  any 
reliable  evidence  how  the  Emily  bore  at  the  momral 
the  Virginia  was  discovered  almost  in  the  act  of  colli* 
sion  with  her,  or  what  might  have  been  the  effect  of 
the  hurried  and  contradictory  orders  driven  her  helnuh 
man,  under  an  imptilse  to  w,Jd  off  the  Lpeuding  Bhock 
or  lessen  its  peril 

It  would  seem,  however,  to  be  demonstrated  by  the 
evidence  of  pilot  Ludlow,  with  the  chart  before  him, 
and  in  presence  of  the  pilot  of  the  Emily,  that  the  latter 
must  have  greatly  misconceived  his  bearing,  his  distance 
from  the  shore  and  speed,  when  the  Virginia  was  first 
seen  by  him,  or  in  less  than  the  time  employed  to  pass 
the  questions  and  answers  between  him  and  the  mate, 
and  give  and  countermand  his  orders  to  the  helmsman, 
his  vessel  must  have  struck  the  shora 

The  place  where  the  Emily  anchored,  and  where  tiie 
Virginia  was  found  sunk,  do  not  fix  with  precision  the 
distance  of  the  vessels  from  the  shore  at  the  ooUsdon, 
but  they  indicate  it  with  more  satisfactory  approaches 
to  certainty  than  the  mere  suppositions  of  witnesses 
formed  under  the  confused  and  terrified  state  of  mind 
and  memory  which  must  be  supposed  to  attend  the 
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knee  on  board  the  Emily,  the  darkness  and  rough- 
ness of  the  weather,  and  the  consternation  attending 
and  following  the  striking  of  the  two  vessels  together, 
and  the  foundering  of  the  Virginia  from  the  concua- 
sion. 

From  all  the  reliable  facts  in  evidence,  it  seems  to  me 
proved,  that  the  collision  occurred  a  quarter  or  half  a 
mile  from  the  shore ;  and  it  results  from  the  whole  evi- 
dence that  the  Emily  was  pursuing  a  course  bearing  away 
from  the  Virginia,  and  then  was  seen  suddenly  coming 
down  directly  upon  her  whilst  thrown  up  into  the  wind, 
and  struck  her  in  that  position  astern,  and  bearing 
S.  W.  or  S.  S.  W. ;  it  probably  happened,  that  after  wear* 
ing  fix>m  the  shore  a  safe  distance,  by  some  accident  or 
mismanagement  she  was  put  about  on  a  tack  tending 
to  ^  the  land,  and  in  that  movement  ran  upon  the  Vir* 
ginia,  which  was  lying  up  in  the  wind  between  her  and 
the  shore. 

All  the  witnesses  on  board  the  Virginia  assert  that 
the  Emily  took  the  opposite  direction.  Her  crew  con- 
tradict it,  but  she,  having  no  watch  properly  stationed 
on  deck,  is  unable  to  meet  the  evidence  from  the  Vir* 
ginia  with  the  evidence  of  witnesses  as  advantageously 
stationed  on  the  Emily  to  observe  and  describe  the 
manner  in  which  she,  being  to  leeward,  came  in  contact 
with  the  Virginia,  to  the  windward,  at  the  time 
pressing  out  of  that  course  so  far  as  to  luff  up  and  leave 
her  sails  shaking  in  the  wind. 

The  want  of  a  proper  watch  on  the  Emily  leaves  the 
Court  to  derive  the  facts  best  known  to  the  look-out^ 
from  the  witnessed  on  one  side  alone ;  and  becomes, 
furthermore,  a  fault  of  grave  magnitude  in  itself  It 
is  jusUy  regarded  by  maritime  Courts  a  delinqnaicj 
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m  the  yeflsel  which  fidls  to  keep  a  cxMnpetent  look«<mt 
properly  stationed,  that  renders  her  responsible  for  the 
consequences  of  collision,  unless  the  clearest  proof  is 
made  that  the  omission  was  in  no  way  the  cause  of  the 
disaster.  The  earlier  and  modem  cases  concur  in  this 
doctrine,  and  establish  the  maintenance  of  an  adequate 
look-out  as  a  necessary  measure  of  precaution,  the 
neglect  of  which  casts  the  responsibility  for  acddei^ 
on  the  delinquent  vessel  and  her  owners.  (The  Gheder, 
3  Hogg.  326 ;  The  Diana,  1  Wm.  Bob.  131.) 

So,  also,  the  rule  of  law  is  explicit,  that  a  vessel  run- 
ning with  the  wind  free,  must  take  the  risk  of  avoiding 
another  sailing  on  a  wind,  when  the  two  meet  on  oppo- 
site courses,  if  the  free  vessel  has  the  opportunity  and 
means,  if  properly  used,  of  so  doing.  Indeed,  the 
usage  for  the  vessel  on  the  wind  to  hold  her  course  %nd 
for  the  one  sailing  free  to  give  way  in  such  case,  has 
become  a  rule  of  law,  which  imposes  the  damage  and 
losses  occasioned  by  its  non-observance,  upon  the  ves- 
sel which  disobeys  the  rule,  unless  it  be  clearly  proved 
that  her  misconduct  in  no  way  contributed  to  the 
injury.  {Story  on  Bailments,  §  611;  SKent,  184;  2 
Dods.  83;  The  Thames,  6  Bob.  308;  The  Celt,  3 
Sdgg.  321;  The  Chester,  lb.  ZU ;  The  Duma,  1  Wm. 
^&.  131;  The  Harriett,  lb.  iS2.)  In  the  present  case, 
the  change  of  the  Virginians  course  was  not  toward  the 
Emily,  and  with  a  view  to  pass  to  leeward  of  her,  but 
in  the  opposite  direction,  and  more  out  of  her  path, 
and  the  one  she,  to  that  moment,  had  been  supposed 
pursuing. 

I  find  in  this  case  the  preponderance  of  proof  is 
against  the  defence  set  up  by  the  Emily ;  it  shows  she 
was  not  in  the  act  of  wearing  when  the  collision  took 
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place,  but  had  come  round  so  that  her  sails  were  fOled, 
and  she  was  bearing  away  before  the  wind ;  it  shows 
that  no  sufficient  and  proper  look-out  was  kept  on  her 
deck  at  the  time,  and  it  further  shows  that  the  Virginia 
was  on  the  wind,  keeping  a  prudent  look-out,  and  mak- 
ing all  proper  efforts  to  avoid  the  collision. 

The  intermission  for  the  moment  of  that  precaution- 
ary vigilance  on  board  the  Emily,  might  very  naturally 
spring  out  of  a  confusion  likely  to  arise  from  the  fidl- 
ure  of  the  vessel  to  come  round  on  the  wind,  the  dan- 
gerous proximity  to  the  shore,  the  entanglement  of 
some  of  the  running  rigging  which  impeded  her  ma- 
noeuvre, and  the  distraction  these  circumstances  were 
calculated  to  produce  in  the  attention  of  the  mate,  who 
at  the  moment  appears  to  have  been  the  only  one  act- 
ing as  look-out  forward-  But  they  do  not  relieve  the 
vessel  from  the  obligation  to  maintain  these  precautions, 
or  from  the  consequences  of  her  omission  to  do  so ; 
nor  from  the  obligation  in  her  then  position  before  the 
wind,  of  taking  and  preserving  a  course  which  should 
carry  her  clear  of  the  Virginia. 

This  cause  having  been  heard,  and  it  appearing  to 
the  Court  that  the  collision  in  the  pleadings  mentioned, 
and  the  damages  and  costs  incurred  by  the  libellants 
in  consequence  thereof^  occurred  by  the  negligence 
and  fault  of  the  said  Brig  Emily,  it  is  considered 
that  the  libellants  are  entitled  to  recover  the  dam- 
ages by  them  sustained  thereby;  wherefore  it  is  or- 
dered that  it  be  referred  to  Ihe  clerk,  to  ascertain 
and  report  to  the  Court  the  value  of  the  said 
schooner  Virginia,  her  tackle,  apparel  and  furniture, 
at  the  time ;  her  cargo  then  on  board  her,  belonging  to 
the  libellants,  and  the  amount  of  the  loss  in  the  pre- 
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mises  sustained  by  the  libellants  hj  means  of  such  c 
liflion,  and  tliat,  on  the  coming  in  and  confinnation 
snch  report,  a  decree  be  entered  therefor,  in  behalf 
the  libellants,  and  for  their  costs  to  be  taxed 


The  Ship  Mabtha. 

Where  goods  tre  ihipped  in  good  order,  mod  ere  demtged  on  the  Toyege,  H 
derolree  on  the  owner  of  the  ehip  to  ihov  thet  the  dnmege  wee  eeneed  by 
ieolt  of  the  freighter,  or  by  vit  major. 

TJbellent  ihipped  840  bundles  of  sheet  iron  on  freight  from  Liyerpool  to  Kew- 
Totk,  reeeiTlng  ^hOL  ef  Udmg  thetthe  seme  was  veoeiTod  in  good  order,  end 
to  be  deliTered  in  like  good  order,  the  perils  of  the  see  ezeepted;  when 
nnleden  it  wes  found  to  be  stained  end  rusted  by  wet»  sod  injured  thereby; 
end  notwithstanding  proof  that  the  iron  wee  wcjl  stowed,  that  the  shipenme 
in  light  nod  dry,  that  the  iron  wes  taken  on  board  in  dry  weather,  end  set 
exposed  to  the  aeeess  of  water,  the  yessel  wes  answerable  for  the  damage. 
The  burden  of  proof  is  upon  the  ahip  to  show  that  the  damage  existed  when 
the  eargo  was  laden  on  board. 

tbe  acknowledgment  in  the  bill  of  lading  that  the  eargo  is  reeelYed  io  good 
order,  though  pert  of  the  shipping  contraet  may  be  explained  ordisprored 
by  parol  teetimony. 

Qtitnf  Whether*  generalship  is  liable  for  demeges  to  eaigo  well  stowed, 
caused  by  exhalations  or  dampness  arinngfrom  the  eargo  on  board,  (also  well 
stowed,)  unless  there  be  a  special  contract  in  the  affreightment  against  toeh 
loiS0riq|«yf 

Thib  was  an  action  bj  the  consignee  of  a  quantity  <^ 

shed;  iron  (340  bundles)  laden  on  board  the  ship  Mar- 
dia,  at  Liyerpool)  for  New* York,  to  recover  damages 
for  injory  to  the  iron,  by  wetting.  The  libellant 
offered  the  bill  of  lading,  whidi  contained  the  usoal 
conditions  and  stipulations.  He  then  proved  that  the 
iron,  iHien  unladen  from  the  vessel,  was  very  wet,  and 
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water  dripped  off  it  He  further  proved  the  damage 
caoaed  by  the  injury  amounted  to  about  30  per  cent 

On  the  part  of  the  claimant,  it  was  shown  that  the 
vessel  came  in  tight  and  dry,  and  that  the  iron  was  well 
and  securely  stowed,  and  was  not  so  placed  as  to  be 
subject  to  l^e  access  of  water  or  moisture  during  the 
voyage. 

The  mate  testified,  that  when  taken  on  board,  it  had 
externally  the  appearance  of  being  in  good  order,  and 
that  the  weather  was  dry  at  the  time,  and  the  iron  was 
not  exposed  to  wet  in  lading,  or  before  the  ship  sailed. 
Evidence  was  offered  to  show  that  the  condition  of  the 
iron  might  be  ascribed  to  its  having  got  wet  in  the 
hands  of  the  carriers  and  lightermen,  at  Liverpool,  be- 
fore it  was  delivered  to  the  ship,  and  an  instance  of  the 
kind  was  stated  where  an  attempt  was  made  to  impose 
articles  on  a  ship  under  similar  circumstances,  but  by 
watchfulness  and  caution  the  deception  was  detected. 


Wm.  M.  Evarta^  for  the  libellant 


Wm.  Jf.  Emerson^  for  the  claimant 

Bktts,  J. — The  bill  of  lading  undertakes  to  deliver 
the  iron,  then  in  good  condition,  in  the  same  order 
here ;  but  without  applying  to  this  contract  the  character 
of  an  absolute  assumption  or  admission  of  the  &ct,  it 
must  be  received  as  strong  prima  facie  evidence  that 
the  property  was  in  good  order  when  received  on  board 
the  ship.  {Barrett  v.  Bogera,  7  Mass.  B.  297.)  The 
law  does  not  give  a  bill  of  lading  the  character  of  a 
warranty  that  the  property  received  by  the  ship  is  in 
absolute  good  order  and  condition.     It  binds  the  ship 
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aod  owner  no  farther  than  to  the  external  appearance 
of  the  case  or  boxes,  or  of  the  article  itself,  when  im- 
ported without  envelope.  This  is  especially  so  as  be* 
tween  the  freighter  and  ship-owner;  {Valin^  lib.  3, 
tit  2,  art  2 ;  2  Boulay  Paty,  309,  313 ;)  and  on 
general  principle,  that  part  of  the  bill  of  lading  which 
operates  as  a  receipt,  is  open  to  explanation  or  correc- 
tion by  parol  evidence. 

The  sheets  of  iron,  in  this  instance,  were  held  together 
by  hoops  around  them,  but  not  in  a  way  to  confine  a 
quantity  of  fluid,  and  prevent  its  being  discovered  by 
the  mere  act  of  moving  the  bundles.  The  injury  or 
exposure  of  the  bundles,  by  having  water  already  de- 
posited within  them,  would  not  thus  be  ever  concealed 
from  observation  when  they  were  brought  to  the  ship, 
by  the  mode  of  putting  them  up  for  exportation ;  and 
the  claimant  is  necessarily  required  to  give  strong  evi- 
dence, under  such  circumstances,  that  the  injury  had 
abeady  been  sustained,  or  the  proximate  cause  of  it 
existed,  when  the  iron  was  laden  on  board,  otherwise 
his  acknowledgment  and  undertaking  in  the  bill  of 
lading  must  stand  in  force  against  him. 

In  this  case  the  libellant  does  not  rely  exclusively 
upon  the  admission  in  the  bill  of  lading,  but  gives  posi- 
tive proof  that  the  iron  was  delivered  to  the  ship  in 
good  order.  The  fact  that  it  was  damaged  when  deliv- 
ered to  the  consignee,  fastens  the  responsibility  for  the 
deterioration  upon  the  ship,  unless  the  owner  is  able  to 
show  the  injury  arose  from  perils  of  the  sea,  or  some 
inherent  defects  in  the  article,  not  discernible  when  it 
was  received  on  board. 

The  presumption  of  the  law,  without  countervailing 
proof  on  his  part,  is,  that  the  injury  has  arisen  from 


APEIL,  1845.  U3 


Hie  Ship  MarthA. 


fault  or  negligence  in  the  stowage  or  transportation  in 
the  ship.  (Bemadon  y.  NbUe  et  al.  7  If.  R.  (JLou.) 
283.) 

The  ship  had  a  quantity  of  salt  on  freight,  and  an 
attempt  was  made  to  prove  it  stowed  in  the  vicinity  of 
the  iron,  in  a  situation  where  it  might  be  inferred  that 
an  exhalation  of  dampness  from  the  salt  was  the  means 
of  creating  the  rust  or  stain  complained  of ;  but  the 
stowage  of  salt  turned  out  to  be  in  another  part  of  the 
ship,  nor  do  I  think,  this  being  a  general  ship,  the 
owner  wodd  be  answerable  for  this  kind  of  injmy  re- 
ceived  by  one  part  of  a  cargo  from  another,  if  the 
stowage  was  in  the.  usual  manner,  unless  the  contract 
of  affreightment  had  stipulated  the  contrary.  There 
was  no  evidence  that  the  damage  was  caused  by  perils 
of  the  sea,  or  vis  mq^or^  and  it  is  not  enough  for  the 
owner  to  raise  a  doubt  whether  the  iron  came  to  the 
ship  in  a  wet  condition  or  received  the  injury  on  board, 
nor  to  show  that  it  is  difficult  to  account  for  its  condi- 
tion ;  but  it  is  cast  upon  him  to  prove,  affirmatively, 
that  the  injury  was  received  before  its  delivery  to  the 
ship,  or  at  least  to  show  circumstances  affi)rding  a  violent 
presumption  that  the  rust  or  stain  could  not  have  been 
communicated  on  ship-board. 

Without  touching  the  question,  then,  whether  as 
against  the  assignee  of  the  bill  of  lading,  or  even  the 
freighter,  the  ship-owner  might  prove  a  frEiud  practiced 
on  him  by  the  shipper  of  the  goods  abroad,  in  putting 
them  on  board  in  a  damaged  condition,  I  am  of  opinioUi 
upon  the  evidence  produced,  that  the  owner  has  not 
shown  that  the  iron  came  on  board  wet,  or  any  other 
fact,  discharging  his  responsibility  under  the  contract 
in  the  bill  of  lading. 
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Tlie  engagement  of  the  bOl  of  lading  mogt  accord- 
ingly be  enforced  against  him,  and  the  libellant  is 
entitled  to  recover  the  difference  between  4^  cents  per 
pound,  for  which  the  iron  was  sold  in  its  damaged  con- 
dition, and  its  valae  here,  5^  cents;  together  with 
charges  for  cartage,  labor  and  money  expended  in  con- 
sequence of  the  damage,  but  deducting  the  abatement 
of  duties  allowed  at  the  Gustom-House,  because  of  the 
damaged  state  of  the  iron.  The  case  will  be.  referred 
to  the  clerk  to  state  the  account,  upon  the  principles 
of  this  decree. 


Charles  H.  Shaw  t;.  Jonathan  Thompson  et  al 

A  couBgae*  of  •  eliArterer,  and  dealiog  with  him  in  thftt  chAnetar,  mui  be 
presumed  to  know  the  contents  of  the  charter-party. 

He  cannot  deal  with  the  charterer  as  owner  for  the  royage,  when  by  the  char- 
ter-party the  entire  poaicemwi  and  control  of  the  tcsmI  remaina  with  the 
master  and  owner. 

If  the  consignee,  in  each  case,  credits  the  freight  on  the  consignment  to  him,  on 
debts  owing  him  by  the  charterer,  he  will  not  thereby  acquit  himself  of  lia- 
bility to  the  master  therefor. 

The  payment  to  the  charterer  will  be  on  the  responsibility  of  the  charterer, 
and  not  on  that  of  the  vessel  or  her  owner. 

Kon  BT  TBI  Bbpobtbl — ^A  case  similar  to  the  foregoing  has  been  sinoe  de- 
cided in  Lotdsiana.  The  action  was  for  damages  of  780  bandies  of  iron  on 
board  ship,  by  wetting.  It  was  shown  in  this  case,  that  though  the  weather 
had  been  rough,  that  the  ressel  was  staunch  and  well  built,  and  not  injured  by 
stress  of  weather.  It  was  also  proved  by  defendants,  by  the  testimony  of  the 
stevedores  who  loaded  the  vessel,  as  well  as  by  other  witnesses,  that  the  stow 
age  was  such  as  is  customary,  and  such  as  is  considered  safe.  But  the  iiMt  of 
damage  being  positirely  shown,  and  the  burthen  of  proof  resting  on  the  com- 
mon carrier  to  show  that  it  was  a  damage  occasioned  by  the  perik  of  the  sea, 
which  fact  was  not  made  to  appear,  the  vessel  was  held  liable  for  the  damage. 
{Price,  Frott  A  Co,  v.  Sfdp  Arid,  10  Xou.  An.  R.  418.) 


JUNE,  1845.  U5 


Shaw  9.  ThomiwoiL 


Tbe  niMter,  notwithsUnding  any  intetferenee  or  directioa  of  the  ohartenr,  has 
a  right  to  retain  the  goods  notil  his  lien  shall  be  satisfied,  and  he  may  sue 
the  eonaigiieee  liter  delivery  to  them  of  the  goods,  and  recover  the  freight, 
at  least  to  the  amomit  dae  on  the  charter-party. 

Where  the  consignee  has  notice  that  freight  must  be  paid  to  the  master  and  not 
to  the  charterer,  it  imposes  the  like  obligation  npon  him  as  if  so  reserved  In 
the  bill  of  lading. 

A  oonaignee  has  no  right  to  appropriate  moneys  due  for  freight  to  satisfy  ad* 
vances  made  by  him  to  the  charterer,  although  the  bill  of  lading  directs  the 
freight  to  be  paid  to  the  consignee.  But  a  direction  to  the  consignee  by  the 
master,  to  pay  a  simi  out  of  the  freights  to  the  charterer,  will  be  equivalent 
to  payment  to  the  master. 

An  agreement  by  the  master  to  pay  a  debt  of  the  charterer  to  the  consignee, 
without  any  consideration,  is  a  nudum  paehmi,  and  void. 

A  receipt^  alleged  to  be  given  through  mistake,  may  be  explained  by  parol 
evidence. 

A  libelant  who  demands  an  entire  sum,  when  part  of  it  has  been  paid  accord- 
ing to  his  directions,  and  compels  the  respondent  to  defend,  impairs  his  equity 
to  costs  in  a  Court  of  Admiralty. 

A  respondent  who  contests  the  entire  demand  of  a  libellant,  when  a  portion  of 
it  is  justly  claimed,  although  he  defeats  the  suit  in  the  main  matters  in  con- 
testation, loses  his  equity  to  costs. 

Admiralty  Ck>urts,  in  adjudging  costs  in  their  discretion,  regard  the  essential 
merits  and  equities  of  the  parties  rather  than  the  result  of  the  litigation. 

And  may  withhold  costs  from  both  parties  when  neither  proposes  to  do  what 
is  substantially  just  between  them  without  litigation. 

Mr.  8.  B,  Nbble^  for  libellant 

Mr.  O.  Spring^  Jr,^  for  respondents. 

Tms  action  was  instituted  m  personam  against  the 
respondents,  to  recover  the  sum  of  three  hundred  and 
fifty  dollars,  claimed  to  be  due  for  freight  on  a  cargo 
shipped  at  St.  Jago  de  Cuba,  and  consigned  and  deliv- 
ered to  them. 

The  respondents  deny  all  liability  or  indebtedness  to 
the  libellant  therefor,  and  aver  that  they  have  paid  the 
whole  amount  of  freight  to  the  charterer  of  the  vessel^ 
with  the  assent  of  the  libellant 
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Tlie  fibeDant  being  master  and  part  owner  of  the 
adiooiier  North  Star,  chartered  her  to  Steanw,  §ar  a 
Toyage  to  St  Jago  de  Cuba,  from  New- Yoik  and  back, 
at  $300  per  mcmth,  the  charterer  to  paj  domestic  and 
foreign  port  diargea. 

The  veaed  perfinmed  the  Toyage  oot  and  returned 
u>  the  pent  of  New-Yoik,  Mardi  1,  1845,  with  goods 
confflgned  to  the  respondents,  for  which  $350  freight 
was  payable:  The  bill  of  lading  contained  the  sngn- 
lar  statement  that  the  $350  freight  was  ^'  payaUe  to 
Messrs.  Thompson  k  Adams,"  who  were  the  consignees, 
and  are  the  respondents  in  this  action.  On  the  arriyal 
of  the  yessel,  notice  was  given  to  the  respondents  that 
the  freight  mnst  be  paid  the  master  or  owner,  and  the 
goods  were  deliyered  them  nnder  that  notice.  The 
charterer  (Steams)  was  insolvent,  and  it  was  proYcd  he 
was  then  indebted  on  the  charter-party  more  than  the 
unount  of  the  freight  payable  on  that  shipment 

There  was  dne  the  respondents  from  the  charterer, 
for  advances  made  him  upon  the  outward  voyage, 
$91  90,  over  the  amount  of  freight  received  by  them 
thereon ;  and  they  claimed  that  die  return  freight  was 
to  be  applied  in  extinguishment  of  that  balance,  and 
refused  to  pay  on  the  present  bill  of  lading  more  than 
$258  10,  which  they  pro£Eered  to  the  master,  or  the 
charterer,  whichever  of  them  should  consent  to  re- 
ceive it 

After  much  altercation  it  was  agreed  that  the 
$258  10  should  be  paid  to  the  charterer,  and  that  the 
libellant  would  look  to  him  for  that  amount  of  the 
freight 

The  defendants  thereupon  paid  the  charterer  $258  10, 
in  presence  of  the  libellant|  and  widi  his  direct  assent. 
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and  took  the  charterer's  receipt  in  fnll  on  the  account 
corrent  between  the  respondents  and  him.  The  same 
day  the  charterer  paid  the  master  $251  40,  and  took 
fix)m  him  a  receipt  in  full  ^^  for  all  demands  to  this  date, 
(March  15,)  on  account  of  schooner  North  Star,  char- 
tered from  the  port  of  New- York  to  the  port  of  St 
Jago  de  Cuba,  and  back  to  New-York." 

The  bills  of  lading  being  retained  by  the  libellant, 
he  subsequently  demanded  of  the  respondents  $350, 
the  whole  return  freight,  and  payment  being  refused, 
this  action  was  brought  for  its  recovery. 

The  libellant  insisted  that  the  $251  40  paid  him  by 
the  charterer  was  received  in  satisfaction  of  an  out- 
standing demand  against  him  on  the  charter-party,  sub- 
sisting before  the  delivery  of  this  freight  to  tixe  re- 
spondents, and  that  the  freight  money  now  demanded 
was  left  for  him  to  collect  from  the  respondents ;  and 
that  if  his  assent  to  the  settlement  between  the  respond- 
ents and  the  charterer  is  proved,  and  binds  him,  it  can 
only  affect  him  to  the  amount  actually  paid  at  that  time, 
$258  10,  and  that  he  is  entitled  to  recover  the  balance, 
$91  90,  in  the  hands  of  the  respondents. 

It  was  also  urged  that  the  testimony  showed  the 
master  was  illiterate,  and  incompetent  to  comprehend 
the  transaction,  and  commit  himself  and  his  owner  in 
the  arraDgement  between  the  respondents  and  the 
charterer. 

Bbttb,  J. — ^Although  the  transaction  between  the 
respondents  and  charterer  was  so  conducted  as  to  con- 
clude the  libellant,  by  his  assent,  that  the  $258  10  ac- 
tually paid  the  charterer,  should  be  accoimted  so  much 
paid  llie  master  towards  the  freight,  yet  it  is  palpably 
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unjust  that  the  earnings  of  the  vessel  should  be  thus 
diverted  to  the  satisfaction  of  debts  due  by  the  charters 
to  the  respondents,  for  which  the  master  or  the  vessel 
were  in  no  way  responsible.  But  the  libellant  cannot 
allege  his  own  incapacity  to  do  the  business  of  the  ves- 
sel, and  he  must  be  deemed,  on  the  proofs,  to  have 
adopted  the  payment  actually  made  in  his  presence,  and 
witii  his  consent,  to  Steams,  as  made  to  himself 

The  req>ondents  must  be  presumed  to  know  the  terms 
of  the  charter-party,  and  that  they  could  not  deal  with 
the  charterer  as  owner  of  the  vessel  for  the  voyage,  her 
entire  possession  and  control  being  reserved  to  the 
master  and  owners,  (3  Kentj  219,  220,)  and,  therefore, 
their  advances  to  the  charterer  on  the  outward  voyage 
must  be  regarded  made  on  his  personal  responsibility, 
and  not  on  any  right  to  sequester  or  reserve  the  freights 
which  might  come  into  their  hands  on  her  return,  for 
advances  on  the  credit  of  the  freight 

Whatever  stipulations  may  have  been  made  between 
therespondentsandthe  charterer  for  the  appropriation 
of  the  return  freights,  the  right  of  the  master  to  collect 
them  from  the  consignees  after  delivery  to  them  of  the 
goods,  at  least  to  the  amount  due  on  the  charter-party, 
cannot  be  questioned,  (4  Wash.  110 ;  1  Patnej  358 ; 
1  8umn.  551 ;  The  Schooner  Volunteer^  2  Sumn.  589  ; 
8  Wheat.  39;  8  Wheat.  605 ;  Grade  et  al  v.  Palmer,  3 
Kent,  3ded.  138,  219,  220,)  and  the  English  rule  unques- 
tionably coincides  with  the  American  to  that  ex- 
tent   (Abbott,  286,  287,  288 ;  Smith's  Mercantile  Law, 

187.) 

This  right  he  might  waive,  as  he  could  his  lien  on 
the  goods,  by  express  agreement  with  the  charterer  or 
consignees,  on  adequate  consideration,  otherwise  no 
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arrangements  between  consignees  and  a  cbart^er,  not 
aathorized  by  the  charter-party,  will  be  of  avail  against 
the  right  of  the  ship  to  freight 

The  delivery  of  the  goods  to  the  consignees,  and  their 
acceptance  of  them  under  the  bill  of  lading,  raised  an 
assumpsit  against  th^n  to  ]>ay  freight  according  to  the 
stipulation  of  the  bill  of  lading.  {Ahbott,  177, 178 ;  3 
j£en^  138.)  And  this  implied  obligation  becomes 
equivalent  to  a  positive  one,  when  the  goods  are  re- 
ceived, as  in  this  instance,  with  notice  that  the  freight 
must  be  paid  the  master,  and  not  to  the  charterer. 

The  goods  for  which  freight  is  now  claimed  were 
laden  on  board  at  St  Jago  de  Cuba,  under  the  charter- 
parly,  and  it  must  accordingly  be  assumed  that  the 
spedal  provisions  in  the  bill  of  lading  were  inserted  by 
the  charterer  or  his  agent,  for  hid  benefit 

The  goods  were  to  be  delivered  to  tke  respondents  or 
their  assigns,  he  or  they  paying  freight  therefor,  $350 
for  the  whole,  payable  to  said  Messrs.  Thompson  & 
Adorns^  (the  respondents.) 

The  testimony  shows  that  there  was  a  balance  of  ac- 
count due  the  respondents  from  the  charterer  for  ad- 
vances, proceeds  of  cargo,  &c.,  on  the  outward  voyage ; 
and  it  was  probably  with  intent  to  secure  that  balance 
that  the  charterer  required  the  freight,  whoever  should 
be  chargeable  for  it,  should  be  placed  in  the  hands  of 
the  respondents.  This  he  had  incontestably  a  right  to 
do,  provided  he  fiilfilled  his  engagement  in  the  charter- 
party  ;  but  the  law  would  not  permit  him  to  regulate 
the  collection  of  freights  on  the  return  of  the  vessel, 
80  as  to  bar  the  master  the  recovery  of  it  from  the  con- 
signees, if  not  paid  by  the  charterer. 

The  respondents  understood  their  liabilitiesi  for  the 
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eyidence  is  ftiU  that  they  avowed  their  readiness  to  paj 
the  freight  to  the  master  or  charterer,  as  it  might  be 
agreed  between  the  two,  and  set  np  no  claim  to  retain 
the  freight  in  their  own  right 

They  pressed  the  satisfitction  of  the  balance  standing 
on  their  acconnt  current  against  the  charterer,  and  de- 
clined x>&ying  over  the  freight  till  that  was  secured,  but 
snch  appropriation  was  not  claimed  on  the  footing  that 
the  freight  was  subject  to  their  disposition,  but  that  it 
was  money  of  the  charterer  in  their  hands,  out  of  which 
they  were  entitled  to  retain  the  balance  due  them. 

It  is  clear  they  had  no  legal  right  to  apply  the  money 
in  that  manner,  there  being  no  surplus  belonging  to  the 
charterer.  The  whole  sum  was  insufficient  to  meet  the 
demands  of  the  owners  under  the  terms  of  the  charter- 
party,  to  whom  it  primarily  belonged.  (Abbott^  247.) 
So  far  as  the  libellant  consented  to  the  payment  of  the 
freight  to  the  charterer,  such  payment  would  be  equir- 
alent  to  one  made  to  himself,  and  will  acquit  the 
respondents  from  any  after  accountability  to  him  for  it 
The  Respondents  insist  the  libellant  agreed  they  should 
account  with  the  charterer  for  the  whole  freight,  know- 
ing it  was  to  go  in  extinguishment  of  his  debt  to  them, 
and  explicitly  sanctioned  such  appropriation  when 
made,  and  expressed  himself  satisfied  to  look  to  the 
charterer  for  his  pay. 

The  testimony  of  Thompson,  brother  of  one  of  the 
respondents,  who  was  present  at  the  time  the  money 
was  paid  by  them  to  the  charterer,  is  relied  upon  as 
definite  and  conclusive  upon  this  point 

He  says  his  attention  was  called  to  the  conversation 
between  the  parties.  He  heard  his  brother  say  he 
would  pay  the  money  to  either,  if  the  other  consented 
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to  it,  and  told  them  they  must  settle  between  them- 
Belves  whom  he  should  pay.  The  libellant  said,  "  You 
can  pay  Mr.  Stearns/'  (the  charterer.)  The  respondent 
asked,  "Will  you  both,  then,  be  satisfied  if  I  pay  Mr. 
Steams  this  money?"  The  libellant  replied  in  the 
affitmative.  The  respondent  then  asked,  "Will  you 
have  any  claims  against  me  ?  '^  The  libellant  answered, 
**  JVb."  The  respondent  further  said,  "  You  will  look 
to  Steams  for  your  pay ;''  to  which  the  libellant  assented. 

The  following  receipt  was  then  drawn  by  the  re- 
spondent, subscribed  by  Stearns,  and  was  in  the  hands 
of  the  libellant:  "  Reed.,  New-York,  15th  March,  1845, 
from  Messrs.  Thompson  &  Adams,  two  hundred  and 
fifty-eight  -^V^  dollars  in  full,  for  balance  due  me  as  per 
acct  current  of  12th  instant,  which  is  hereby  acknow- 
ledged as  correct" 

A  receipt  was  drawn  at  the  same  time  for  the  libellant 
to  sign,  but  he  declined  executing  it,  because  he  said 
that  would  be  giving  two  receipts  for  one  payment 
The  witness  did  not  notice  whether  the  payment  was  in 
money  or  by  a  check,  but  thinks  he  observed  the  check- 
book of  the  respondents  on  the  table.  His  brother  re- 
quested him  to  witness  the  declaration  of  the  libellant. 
Todd,  a  clerk  of  Steams,  proved  the  account  current, 
and  that  the  libellant  had  seen  it  It  charged  Stearns 
$286  78,  and  credited  him  $544  88,  including  in  the 
credit  the  $350  freight 

He  testified  that  repeated  conversations  were  held 
between  the  libellant.  Steams  and  Parrington,  (who  ob- 
tained the  charter,)  about  the  settlement  The  libellant 
claimed  $680  as  due  him  on  the  charter-party,  and  he 
knew  the  respondents  would  not  pay  the  freight  until 
he  and  Steams  had  settled  together.     It  was  agreed 
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that  Steams  should  receive  the  monej  from  &e  re- 
spondents, and  after  the  $251  ^^  was  paid  by  Stearns 
to  the  libellant,  the  charter-party  was  canceOed  by  his 
receipt  in  ML 

The  witness  testified  that  he  understood  the  arrange- 
ment between  the  libellant  and  Steams  to  be,  that  Steitms 
shonld  take  the  money,  and  that  the  libellant  shonld 
assent  to  it  in  presence  of  the  respondents,  and  after- 
wards shonld  sue  the  respondents  and  recoyer  the  whole 
$350  from  them.  The  witness  qualified  this  statement 
afterwards  by  saying,  he  was  not  sure  but  that  ar- 
rangement was  made  between  Steams  and  Parrington 
alone ;  but  he  accepted  it  as  understood  by  all  those 
present  that  such  course  was  to  be  pursued 

Parrington  testified  that  he  acted  only  as  a  friend  in 
endeavoring  to  bring  about  a  settlement,  and  securing 
the  master's  rights ;  that  the  master  was  not  a  man  of 
ordinary  capacity  for  businesa  The  witness  was  not 
present  when  the  respondents  paid  the  money,  but  was 
when  Steams  paid  libellant  in  part.  The  libellant  in- 
sisted he  was  to  have  the  $350,  and  said  he  could  not 
understand  how  it  was  he  was  not  to  get  his  whole 
freight,  as  that  was  all  he  was  to  receive  for  the  entire 
voyage. 

I  am  satisfied,  from  the  evidence,  that  the  master 
was  not  knowingly  concerned  in  any  wrongful  arrange- 
ment with  Steams  to  circumvent  the  respondents  and 
compel  them  to  pay  the  freight-money  twice,  and  that 
the  trae  nature  of  the  understanding  was,  that  Steams 
should  receive  from  them  all  the  money  they  would 
consent  to  pay  on  the  account,  and  that  the  libellant 
would  accept  such  payment  as  one  made  to  himself 

It  is  undoubtedly  trae,  that  the  respondents  acted 
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upon  the  nndeTstandiDg  that  they  were  onlj  to  pay  the 
libellant  the  balance  in  their  hands  beyond  the  accotuit 
with  Stearns,  and  that  the  libellant  consented  that  the 
indebtedness  of  Steams  to  them  shonld  be  satisfied  ont 
of  the  money  dne  for  freight. '  The  course  of  the  ne* 
gotiation,  and  the  nniform  claim  of  the  respondents  in 
this  respect,  was  calculated  to  give  that  impression ; 
but  it  is  to  be  remarked,  that  the  testimony  does  not 
show  the  libellant  ever  explicitly  and  in  terms  admitted 
there  should  be  an  appropriation  of  more  of  the  freight 
moneys  to  that  debt  tiban  the  amount  which  he  under- 
stood had  been  paid  to  Steams.  For  the  want  of  frill 
proof  of  his  directions  or  assent  to  such  appropriation, 
the  respondents  cannot  be  protected  in  reserving  the 
freight  for  payment  of  the  debt  of  Steams,  owing  to 
them.  The  libellant  had  no  connection  with  that  in- 
debtedness, and  was  no  way  liable  for  it,  so  as  to  sub- 
ject his  property  to  its  satisfaction,  beyond  what  he 
had  directly  authorized  to  be  paid  to  Steams.  The 
further  objection  would  also  exist  to  the  respondents^ 
daim,  if  they  proved  the  most  positive  consent  of  the 
libellant  that  such  appropriation  of  his  money  might 
be  made,  that  it  was  a  parol  agreement  to  satisfy  the 
debt  of  a  third  person,  and  not  obligatory  in  law  on 
him.  (3  Kent,  121,  122.)  The  respondents  part 
with  nothing,  and  are  no  way  made  worse  by  such  pro- 
mise. The  whole  agreement  imputed  to  the  libellant 
unexecuted,  would  be  without  consideration  and  void. 
{Simpson  v.  Patten,  4  Johns.  B.  422 ;  Jackson  v.  Ray- 
nee,  12  Ihid.  291 ;  14  Wmd.  246 ;  15  Ibid.  343.)  In 
either  case,  because  of  defective  proof,  or  because  such 
agreement,  if  proved,  would  be  nudum  pactum,  the 
libellant  would  be  entitled  to  disavow  it  and  demand 
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Ae  mfJM!j  aciu^T  d^ie  him.  irreEpecure  of 
obBgaucMK  to  the  reEp(>&denlQL  The  odIjt  p&int  (rf* 
in  vhkh  the  case  cot:]!  be  placed  to  justify  the  appro- 
priatioii  of  the  mooe  j  on  Steams'  aoooant^  would  be 
that  Steams  bdng  charterer  of  the  whole  Tessd  fir 
the  TOjage,  on  a  contract  to  paj  a  fixed  som  per  month 
for  hCT  serrices,  would  be  primarilT  entitled  to  her 
eammga,  and  the  respondents  might,  therefore,  tight- 
fiilljr  oontnurt  with  him  to  apply  snch  earnings  in  aaiis- 
fiiedon  of  his  debt  to  them,  and  the  assent  of  the 
master  to  sach  appropriation  wonld  be  no  more  than  a 
waivCT  of  his  right  to  claim  fi^ight  of  the  defendants, 
and  that  it  is  competent  to  make  snch  waiver  bj  parol 

These  propositions  ma j  be  admitted  as  sound  law 
without  varjring  the  case,  because  the  req)ondents  had 
express  notice  that  the  master  would  daim  the  fi^ight, 
and  were  directed  not  to  settle  it  with  Steams,  and 
they  do  not  prove  a  waiver,  or  withdrawal  of  that  no- 
tice, further  than  regards  the  monej  actually  paid  him 
in  presence  of  the  master. 

It  is  manifest,  from  the  testimony  of  Doctor  Thomp> 
son,  that  the  dullness  and  incapacity  of  the  libeUant  in 
matters  of  business,  must  have  been  well  understood 
by  the  respondents.  It  was,  therefore,  incumbent  on 
them,  in  order  to  raise  an  equity  in  their  &vor  against 
his  demand,  because  of  his  acquiescence  or  assent  to 
their  paying  the  freight  to  the  credit  of  Steams,  in 
their  account  with  him,  to  prove  that  he  understood 
clearly  the  consequences  they  claimed  from  that  assent, 
and  that  it  was  intended  to  divert  his  right  to  resort  to 
them  for  the  balance  of  $350,  still  retained  by  theuL 
The  receipt  subsequently  given  by  him  to  Steams,  and 
discharge  of  the  charter-party,  is  proved  to  have 
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been  without  payment  to  him  of  the  balance  claimed 
against  the  respondents.  The  libellant  is  permitted  by 
law  to  show,  by  parol  evidence,  that  the  receipt  was 
given  without  consideration,  and  is  not  binding  upon 
him,  if  that  receipt  and  discharge  of  the  charter-party 
between  Steams  and  the  master  can  be  made  to  sup- 
port the  defence  of  the  respondenta  (1  Oreenleafs 
Ev.  373,  §  306 ;  Southwtck  v.  ffadyn,  7  Oowen,  334) 

It  is  plain,  from  the  testimony  of  Parrington,  that  the 
master  supposed  the  arrangement  was  to  secure  him 
the  $350  freight  in  cash ;  and  the  evidence  of  Doctor 
Thompson  goes  no  further  than  to  prove  his  positive 
consent  that  the  respondents  might  pay  to  Steams 
$258  10  out  of  the  sum.  It  seems  to  me,  therefore, 
upon  the  whole  case,  that  the  libellant  has  established 
a  right  to  recover  from  the  defendants  the  balance  of 
freight  unpaid  by  them,  to  wit,  $91  90. 

If  the  Hbellant^s  action  and  demand  had  been  framed 
for  the  recovery  of  that  sum  alone,  I  should  hold  he 
was  entitled  to  recover,  in  addition,  the  costs  incurred 
in  prosecuting  and  establishiiig  his  demand. 

The  libel,  however,  proceeds  for  the  whole  freight, 
$350,  and  asserts  that  no  part  of  it  has  been  paid,  and 
in  the  prayer  for  relief,  asks  that  the  Court  pronounce 
in  his  favor  for  that  sum.  No  distinction  is  made  be- 
tween the  part  paid  by  his  direction  to  the  char- 
terer, and  the  part  retained  by  the  respondents,  and 
sought  to  be  applied  to  their  account  against  Steams, 
and  the  case  throughout  the  trial  was  treated  as  a  de- 
mand for  the  whole  freight  money.  The  respondents, 
accordingly,  were  compelled  to  protect  themselves 
against  the  action,  and  have  defeated  it  in  the  material 
pari 
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The  demmnd  to  this  extent  wis  mequitaUe,  and  the 
defendants  onglit  not  to  be  pnnished  with  oosts  for  le- 
sistingit 

I  think  the  le^NmdentB,  also,  ongfat  not  in  equity  to 
be  allowed  coats  against  the  libdhnt  The  uppropnMr 
tion  made  hj  them  of  the  $91  90  (^  his  maoej  cannot 
be  asnctioned  nnder  the  dicomstances  in  prooC  Thej 
are  exempted  from  the  whole  costs  of  soit  oofybecanse 
the  libeDant  did  not  q>eGificallj  dwnand  that  balance, 
and  thns  permit  them  to  avoid  contesting  the  action  hj 
tendering  it  to  him  or  paying  it  in  ConrL  Bat  they 
do  not  entitle  themsdves  upon  thefiMtsto  costs  against 
the  libellanti  because  th^  pot  him  to  the  neceaeitj  of 
maintaining  his  right  to  the  unpaid  $91  90. 

A  Court  of  Admiralty,  in  exerdauog  its  discretion  in 
the  diqKMtum  of  the  costs  of  suit,  will  look  to  thesnb- 
stantial  rights  and  equities  between  the  parties,  rather 
than  to  the  mere  result  of  the  litigaticNL  (2%e  Jfor- 
Oa,  I  Blaickf.  and  Bow.  151;  3  DalL  34;  1  JBdjfff. 
81 ;  Dunlap  Pr.  102.)  And  costs  may  properiy  be  with- 
held from  both  parties,  when  neither  of  them  €SEen  to 
the  other  what  is  substantially  right  in  the  case. 

Wherefore,  it  is  ordered,  adjudged  and  decreed,  that 
the  libellant  recoTor  in  this  case  agsinst  the  defendant 
the  sum  of  ninety-one  dollars  and  ninety  centa 

It  is  further  ordered,  that  neither  party  recorer  costs 
as  against  the  other. 
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The  Mutual  Safety  Insubakce  Co.  and  others, 
The  Cargo  of  the  Ship  George,  her  Freight,  &c.,  &c. 

In  the  Adjustment  and  setUiDg  of  general  ayerage,  the  eontributory  interest  of 
the  ship  is  to  be  estimated  at  her  yalne  at  her  port  of  departore,  making 
ittMODable  aliovance  for  wear  and  tear  on  the  Toyage,  up  to  the  timt  of  the 
disaster. 

General  average  on  loss  by  jettison  is  allotted  on  the  principle  that  the  property 
pays  and  reoeives  in  contribution  upon  the  basis  ol  loss  and  Talne  at  the  tllna 
oftheaaerifioe. 

As  between  assurers  and  assured,  the  yaluation  agreed  in  the  policy  may  be 
taken  on  general  arerage,  as  the  ralue  of  the  property  at  risk. 

But  the  Taloation  bk  the  poliey  on  the  ahip  is  no  more  than  prima  feme  eTidenee 
of  her  Talue  as  against  owners  of  the  eargo ;  her  value  must  be  estab- 
lished in  the  ordinary  modes  of  proofs  in  respeot  to  their  interests. 

InT<^ees  and  bills  of  lading  are  admissible  eyidenee  of  the  yalue  of  the  engo  id 
the  plaoe  of  shipment 

Ihe  yaluation  of  freight  in  the  policy  may  be  received  as  prima  faeie  evidence 
of  its  yalue  in  fayor  of  and  against  the  ship-owner,  on  general  average. 

In  ease  of  total  loes  of  the  ship  voluntarily  stranded  for  the  safety  of  the  eaigo^ 
all  the  property  exposed  to  the  risk  must  contribute,  and  be  contributed  for 
at  its  yalue,  when  the  sacrifice  was  made. 

The  more  ancient  method  of  estimating  freight  at  ita  gross  Tahie,  both  when 
eontiibuted  to  and  when  contributory,  held  to  be  preferable  to  the  modem 
practice  of  estimating  its  full  value  in  the  first  instance,  and  in  the  second, 
diminishing  it  at  discretion,  by  abating  one-fifth,  one-third  or  one-half  from 
its  yalue. 

On  the  coining  in  of  the  report  of  the  auditor  under 
the  reference  of  April  Term  kst,  (see  ante^  j>age  89,) 
yarious  exceptions  were  interposed  to  the  report  hj  the 
respective  parties,  and  applications  were  made  to  the 
Court  to  change  the  terms  of  the  interlocutory  decree, 
and  to  insert  other  provisions  in  the  final  decree.  The 
different  points  and  motions  were  argued  at  great 
length  by 
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Jfemv.  cTho.  jDuerand  7%eo.  Sedgvnckj  forthelibeOaata 
Jtfr.  2>ant!s{  Xord!,  Jr.,  for  the  respondenta 

The  hull  of  the  yeasel  had  been  sold  after  the  dis- 
aster on  the  beach  for  a  small  sum ;  abont  two-thirds 
of  tiie  cargo  was  lost,  one-third  only  saved.  The  in* 
tarests  to  be  contoibnted  for  were,  (1.)  The  yalue  of  the 
yessel  represented  by  her  nnderwriters,  and  valued  at 
$12,000 ;  (2.)  The  freight  represented  by  the  nnder- 
writers  on  freight  to  the  extent  of  the  insurance, 
$4,400,  and  by  the  owners  of  the  Teasel  for  the  balance ; 
(3.)  The  cargo  lost 

The  interests  to  conbibute  to  make  np  this  loss  were, 
of  course,  as  to  vessel  and  freight,  the  same,  and  the 
entire  cargo.  The  rate  at  which  the  vessel  and  freight 
should  contribute  was  the  subject  of  the  difference  of 
opinion.  The  insurers  on  the  vessel  contended  on  the 
autiiority  of  the  case  of  Leavenworth  v.  BelafieU  (1 
Cainea,  S73,)  and  on  what  they  asserted  to  be  uniform 
custom^  that  to  determine  the  wear  and  tear  of  the  ves- 
sel, one-fifth  should  be  deducted,  and  the  vessel  be  con- 
tributed for  upon  the  balance,  or  four-fifths.  The 
insurers  on  freight  contended,  on  the  authority  of  the 
same  case  and  custom  of  alleged  similar  generality,  that 
the  freight  should  only  contribute  on  one-half  its  gross 
amount,  or,  in  this  case,  $3,400,  and  be  contributed  for 
on  the  whole,  the  reason  of  this  rule  being  stated  to  be 
the  propriety  of  making  a  deduction  for  the  expense 
of  earning  the  freight ;  and  lastly,  the  underwriters, 
whether  on  vessel  or  freight,  contended  that  the  valu- 
ations in  the  policies  were  to  govern. 

In  the  case  above  cited,  the  following  language  was 
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held  by  Livingston,  J.,  in  the  Supreme  Court  of  New- 
York  :  After  citing  Pothier  and  Marshall,  he  proceeds^ 
p.  679 :  "  As  the  rule  is  not  accurately  defined  by  the 
law  of  England,  and  the  one  adduced  applies  to  cases 
of  jettison  only,  we  are  at  liberty  to  make  one  for  our- 
selves. The'  injustice  of  making  the  ship  and  freight 
contribute  for  their  full  value  has  already  been  stated. 
The  first  will  be  injured  by  the  voyage,  and  oftentimes 
the  whole  freight  received  will  not  be  equal  to  the  dis- 
bursements and  expenses  to  which  the  owner  has  been 
exposed.  *  *  *  *  *  What  value  to  put  on  the 
vessel  and  freight,  and  do  complete  justice,  is  more 
difficult,  perhaps  impracticable.  To  take  their  frdl 
worth  will  not  do.  After  the  best  reflection  I  have 
been  able  to  bestow  on  the  subject,  I  am  for  valuing 
the  vessel  at  four-fifths  of  her  original  cost,  reckoning 
nothing  for  provisions  or  wages  paid  in  advance,  and 
the  freight  at  one-half  of  t^he  gross  sum  agreed  to  be 
paid.  This  rule  may  be  deemed  arbitrary ;  so  will  any 
that  can  be  devised,  and  yet,  perhaps,  it  will  come  aa 
near  as  any  other  in  producing  a  contribution  in  pro- 
portion to  the  real  interest  of  each  which  may  be  in 
jeopardy.'^  For  the  respondents  it  was  insisted,  that 
this  case  of  Delafidd  v.  Leavenworth  did  not  apply  to 
the  present ;  that  the  valuations  in  the  policies  could 
not  affect  third  parties,  that  is,  the  owners  of  cargo ; 
that  the  actual  wear  and  tear  of  the  vessel  should  be 
ascertained  by  evidence,  not  by  any  arbitrary  deduc- 
tion, and  that  the  freight  should  contribute  on  its  whole 
gross  amount 

Betts,  J. — ^The  specific  points  in  contestation,  and 
determined  between  the  parties  by  the  decree  of  April 
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kit,  vere.  that  tlie  Court  has  oognixuioe  of  the 
OM  of  Adaii^y  and  mariume  jiirisdictk>^ 
waa  TOiontanlj  etnmded  for  the  beoefit  of  the  cargo, 
and  although  a  total  loss,  her  owner  waa  entiiled  to 
ooBponation  by  way  of  general  arenge ;  that  the  ad- 
jiHtment  of  aretage  ooald  be  made  in  this  port,  wbere 
the  proceeds  d  the  cugo  were  attached,  and  that  the 
frogfat  was  both  sabject  to  contribiituMi,  and  entitled 
to  a  contribntorj  aDowance: 

The  frame  of  the  order  was  not  dtfysned  be- 
tween the  parties  when  adopted,  and  the  Haimanta>  bj 
exception  to  the  repcHt  of  the  auditor,  and  the  lib^ 
lanta,  throngfa  a  direct  petition  or  moticm  to  the  Courts 
aedc  to  have  portions  of  the  decretal  order  explained, 
modified  or  annulled. 

To  avoid  the  complexity  of  crofls  motions  and  argu- 
ments upon  objections  in  relation  to  the  details  of  the 
order,  the  Court  permitted  the  counsel  to  consider  the 
whole  matter  open  as  to  the  particulars  to  be  embraced 
in  the  final  decree,  beyond  the  general  principles  set- 
tling the  rights  of  the  libellants  to  recoyer,  and  that 
the  argument  be  directed  to  the  terms  asked  by  the 
libellants  to  be  inserted  in  the  decree  adjusting  the 
contributory  interests,  or  fixing  the  rules  by  which  they 
shall  be  determined,  with  the  right  to  the  claimants  to 
propose  any  substantive  provisions  in  the  final  order  not 
moved  by  the  libellants^  and  pertinent  to  the  case. 

The  positions  which  the  libellants  maintain  are,  that 
the  ship  is  to  contribute  and  receive  contributions  upon 
her  value  agreed  in  the  policy  of  insurance,  deducting 
one-fifth  for  wear  and  tear,  conformably  to  the  rule  de 
dared  by  the  Supreme  Court  of  this  State,  in  Lnomr 
worth  V.  Delafield^  (1  Gaines,  573.) 
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That  tke  cai^  saved  is  to  contribute  according  to 
its  invoice  valne^  and  that  lost  by  stranding  to  be  con- 
tributed for  at  a  like  valuation. 

That  the  freight  is  to  be  contributed  for  at  its  gross 
value,  according  to  the  amount  named  in  the  policy, 
being  the  sum  payable  to  the  ship-owner:  and  the 
freight  is  to  contribute  on  such  groas  amount  less  one* 
hal^  being  its  cost  or  value  at  the  time  of  loss,  accord- 
ing to  the  rule  in  Leavenworth  v.  Delafidd^  (1  CaineSf 
573.)  That  the  libeUants  are  entitled  to  a  decree  in 
personam  against  Macy  &  Go.  and  Barclay  &  Livings 
ton,  who  hold  portions  of  the  proceeds  of  the  cargo, 
or  part  of  the  cai^o  itself,  for  the  amount  of  such,  cargo 
or  proceeds  and  costs,  and  to  a  decree  against  the 
foreign  owners  of  the  cargo,  upon  a  proceeding  by 
foreign  attachment  for  the  value  of  the  cargo  saved, 
and  not  recovered  of  Macy  and  the  other  respond- 
ents. 

The  daimante  combat  each  of  these  propositions,  ex- 
cept the  second,  and  also  ask  the  direction  of  the  Court 
as  to  the  compensation  chargeable  in  behalf  of  the 
auditor  and  adjuster  of  average.  It  is  understood  the 
latter  particular  may  be  arranged  between  the  parties, 
and  it  will  not,  therefore,  be  frirther  noticed  in  this 
opinion. 

In  directing,  by  the  former  order,  the  ship  and  freight 
to  be  valued  at  titie  sums  named  in  the  policies  set  forth 
upon  the  pleadings,  being  their  true  values  at  the  port 
and  time  of  departure,  the  Court  did  not  overlook 
the  &ct  that  the  owners  of  the  cargo  were  not  parties 
to  those  policies,  and  would  not  be  considered,  in  judgr 
ment  of  law,  to  have  assented  to  the  valuations  made 
in  them ;  nor  was  the  Court  unaware  of  the  diversity  of 
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opinions  and  nsages  stated  in  the  books  in  relation  to 
the  basis  of  yaluations  which  were  to  be  subjects  of 
general  average.  (I  Candy's  MarshaU,  290-291 ;  2  lb. 
621-3.) 

The  preponderance  of  authority  is  believed  to  be, 
that  the  contributory  interest  of  the  ship  should  be 
estimated  at  her  value  at  her  port  of  departure,  (3 
Kent,  242;  2  S^g.  &  RawU,  258;  Benecke,  210;  1 
OaineSj  573,)  with  proper  allowances  for  wear  and 
tear;  that  is,  upon  her  value  at  the  time  to  which 
the  apportionment  relates.     (1  PhiUtps,  368.) 

Other  cases  indicate  that  if  the  ship  is  sold,  her 
contributory  value  is  to  be  the  sale  price.  (2  Johns. 
B.  98.) 

Abbott  considers  the  rule  to  be  that  the  ship  is  to 
be  estimated  according  to  her  value  at  the  end  of  the 
voyage,  {Abbott,  356,)  that  is,  at  her  port  of  destina- 
tion. (2  Marsh,  ch.  13,  §  7,  London  ed.  1802.)  But 
Benecke  combats  that  doctrine,  {Benecke,  310,)  and  his 
conclusions  are  more  in  consonance  with  the  principles 
upon  which  average  is  exacted  and  given,  which  clearly 
is,  that  the  property  should  pay  and  receive  in  contri- 
bution upon  the  basis  of  loss  and  value  at  the  time  of 
the  disaster. 

The  means  of  mea^ring  these  particuhuB  with  cer- 
tainty  are  not,  however,  well  defined,  and  different 
commercial  states,  and  sometimes  different  tribunals  in 
the  same  country,  are  at  variance  as  to  the  proper  me- 
thod of  attaining  that  end.  (  Weskett,  255 ;  MarshaU, 
6.1,  c^l3,  §  1,ed.  1802;  2  Phillips,  US;  Benecke, 
322-325 ;  Stevens  on  Av.  part  1,  art  3.) 

It  is,  moreover,  not  a  definitely  settied  principle 
whether  these  methods  or  means  are  matters  of  evi- 
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dence  only,  or  are  raised  to  rules  of  decision,  and  thus 
become  fixed  doctrines  of  law. 

In  the  latter  case  it  wonld  belong  to  the  Court  to 
determine  the  amount  of  the  contribntory  interests, 
very  much  as  it  settles  the  relative  liability  of  the  par- 
'  ties ;  and  in  the  former,  the  inquiries  would  be  essen- 
tially matters  of  feet,  to  be  ascertained  by  ordinary 
modes  of  proof 

The  case  of  Leavenworth  v.  Delajield^  (1  Oaines^  673,) 
is  an  instance  in  which  embarrassing  questions  under  a 
general  average  are  disposed  of  by  the  judgment  of 
the  Court  as  purely  legal,  and  Oray  v.  Walriy  one 
where  the  same  particulars  were  referred  to  the  jury 
to  be  passed  upon  as  matters  of  fact.  (2  Serg,  A 
BawUj  229.)  The  Court  considered  the  jury  right- 
fully exercised  their  discretion  in  following  the  reason 
of  the  New- York  case  as  conducing  to  certainty,  but 
the  decision  itself  is  not  sanctioned  beyond  the  special 
case  of  capture ;  (2  Johns.  R.  98 ;)  and  is  regarded 
an  anomaly  in  its  principle  by  high  authority.  (2 
Phill.  Ina.  218.)  No  reason  is  assigned  in  the  decision 
for  giving  an  effect  to  a  loss  by  via  moQor^  different  in 
one  case  from  that  of  another ;  so  that  losses  by  jetti- 
son or  capture  can  stand  on  different  rights  to  compen- 
sation by  average.  It  is  to  be  borne  in  mind,  that  the 
speculations  in  the  English  books  upon  the  valuation  of 
the  ship  as  a  subject  of  general  average,  and  essentially 
so,  also,  in  the  American  authorities,  until  the  case  of 
TTi^  Golumbia  Ins.  Co.  v.  Askby^  had  relation  to  partial 
injuries  by  voluntary  sacrifice,  and  not  to  her  total  loss. 
In  the  latter  case  no  reason  is  discovered  for  distin- 
guishing her  valuation  on  general  average  from  that  on 
a  claim  against  her  underwriters. 
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In  respect  to  the  valaation  of  the  ship,  as  she  is  to 
contribute  and  be  contributed  for  at  her  value  at  the 
port  of  departure,  with  a  proper  allowance  to  coyer 
the  deterioration  at  the  time  of  her  loss,  how  are  these 
particulars  to  be  ascertained  ? 

As  between  owners  and  assurers,  the  valuation  agreed 
in  the  policy  is  ordinarily  taken  for  the  purposes  of 
general  average,  as  the  value  of  the  ship ;  (^Stevena^ 
Av.  ch.  1,  art.  2;)  and  Benecke  says  that  valuation  is 
frequently  the  best  guide  in  determining  the  contribut- 
ory interest  between  all  parties  concerned  {Beneche^ 
311-312,) 

Upon  the  assumption  that  it  belongs  to  the  Court  to 
prescribe  the  means  by  which  the  value  is  to  be  deter- 
mined, the  policy  might,  perhaps,  be  safely  adopted  as 
a  more  reliable  approximation  to  the  value  than  the 
report  of  surveyors,  or  the  estimate  of  casual  observers 
or  appraisers. 

Usually  the  vessel  is  examined  on  the  part  of  the 
underwriters  by  an  experienced  surveyor,  having  know- 
ledge of  her  age,  build  and  character,  who  will  be 
watchful  to  prevent  an  over- valuation ;  and  the  strong 
interest  of  the  owner  and  his  agent,  on  the  other  hand, 
to  have  the  policy  a  sufficient  indemnity  in  case  of  loss, 
might,  in  the  conflict  of  these  interests  and  views,  se- 
cure an  estimate  sufficiently  near  the  fair  value  to  an- 
swer the  purpose  of  a  general  rule,  which  would  pre- 
vent serious  injustice  to  either  party. 

It  is  no  more  arbitrary  to  declare  such  valuation  to  be 
that  on  which  the  average  shall  be  estimated,  than  to 
direct  cme-fifth  or  one-half  (1  Cainea'  R.  373;  AJ^tt, 
366 ;  2  Yalin^  294-5,)  to  be  deducted  from  the  proved 
value  at  thacommencement  of  the  voyage,  to  determine 
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the  worth  af  the  vessel  at  the  time  of  her  destruction. 
In  view  of  the  vagueness  and  want  of  nniformitjin  fixing 
thecontributorjvalneof  properly  sabject  to  generalaver- 
age,  with  which  the  Courts  and  text  writers  have  atwayB 
been  embarrassed,  the  first  order  in  this  case  adopted 
the  valuation  in  the  policy  as  the  value  of  i^p  and 
fireight,  and  this  seems  a  common  method  of  fix- 
ing such  value  in  case  of  total  loss.  (Btevena*  Aver^ 
163-167.)  Yet  I  am  not  satisfied  the  policy  can  be 
received  as  more  than  prima  facie  evidence  oi  the 
value  of  the  ship  and  fireight,  admitting  it  covers  no 
more  than  her  naked  valuation,  if  admissible  to  Ihat 
extent,  because  the  parties  proceeded  against  in  this 
action  are  not  parties  or  privies  to  the  policy  on  the 
ship  or. freight,  and  I  do  not  find  that  the  practice  of 
taking  the  valuation  in  the  policy  as  ML  evidrace  to 
that  point  is  so  fiir  recognised  in  the  mercantile  law  as 
to  acquire  the  force  of  a  general  usage,  and  where  a 
legal  proposition  is  rather  experimental  than  estab- 
lished, it  may  be  considered  preferable  to  ^adhere  to 
known  rules,  however  fit  and  reasonable  a  proposed 
diaage  may  appear. 

Proceeding  in  subordination  to  l^al  rules  of  evidrace, 
no  less  so  in  cases  of  jettison  than  in  privation  of  pro- 
perty by  other  casualties,  the  party  claiming  recom- 
pense for  his  loss  should  establish  its  value  by  the 
ordinary  modes  of  proo&     {Benedce^  294) 

The  Court  cannot  look  to  the  probable  inconv^enee 
or  delays  he  may  be  subjected  to  in  purming  his 
remedy  in  that  method ;  those  are  incidents  to  ev^ 
demand  put  in  suit,  and  I  accordingly  hold  that  the 
libeUanta  must  establish  before  the  adjuster,  by  legal 
evidence,  the  value  of  the  ship  at  the  time  the  disaster 
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oocorred  He  most  determine  that  &ct  bj  dae  proofli. 
I  can  see  no  reason  to  vary  the  role  on  this  inquiry,  or 
to  assume  that  the  value  at  the  pkce  of  departure  of 
the  vessel  may  easily  be  proved,  whilst  it  must  be  im- 
practicable to  prove  it  at  the  place  of  her  loss.  Testi- 
mony, for  aught  that  appears  in  this  case,  may  as  well 
be  fiirnished  tending  to  show  l^e  degree  of  depre- 
ciation of  value,  as  to  determine  its  state  when  l^e 
voyage  commenced. 

The  rule  is,  that  a  recuanable  allowance  shall  be  made 
for  wear  and  tear,  (3  Kent^  242,)  and  there  would 
manifestly  be  great  conveniency  in  possessing  a  cri- 
terion which  should  iufidlibly  fix  that  amount;  but 
without  the  support  of  notorious  usage  and  custom  to 
an  uniform  scale  of  depreciation  of  a  vessel  by  perform- 
ing the  whole  or  any  portion  of  her  voyage,  it  must  be 
sheer  conjecture  with  the  Court  to  pronounce  that  the 
abatement  of  one-fifth  or  one-hal^  or  any  other  aliquot 
of  the  value  of  the  ship  when  sound,  a  reasonable  mea- 
sure of  its  worth  at  the  time  of  loss. 

The  method  of  ascertaining  the  value  of  the  ship  at 
her  place  of  departure,  and  that  which  governs  the 
same  inquiry,  at  the  period  of  her  loss,  should  be  alike. 

On  the  argument,  the  counsel  on  both  sides  agree  to 
accept  the  invoice  prices  and  bills  of  lading  as  proof  of 
the  true  value  of  the  cargo,  and  the  policy  as  evidence 
of  the  value  of  the  freight ;  and  that  agreement  renders 
it  unnecessary  to  inquire  what  effect  in  law  those  docu- 
ments would  be  entitled  to  upon  the  question  of  actual 
value  of  the  cargo  at  the  time  and  place  of  its  shipment, 
or  of  the  freight  at  the  time  of  loss. 

The  next  consideration  is,  how  freight  is  to  be  con- 
tributed for,  and  on  what  sum  it  is  to  contribute.     In 
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the  authorities  upon  which  the  decision  on  the  merits 
in  this  case  is  rendered  for  the  libellants,  (2  Serg.  A 
Bowie,  229  ;  3  Wash.  M.  298 ;  13  Peters'  R  331,)  it  is 
held  that  freight  is  to  be  brought  into  the  account  on 
general  average,  both  as  receiving  and  rendering  com- 
pensation, because  of  the  loss  of  the  vessel,  but  those 
cases  do  not  settle  the  ratio  of  allowance  or  contribution. 

In  the  U.  S.  Circuit  Court  the  point  was  not  debated 
by  the  bar  or  Court,  nor  does  it  clearly  appear  that 
any  average  adjustment  had  been  made  in  that  cause. 
In  the  Pennsylvania  case  the  jury  found  the  freight 
payable  per  cask,  but  the  case  does  not  state  what  rate 
on  the  value  was  allowed  in  adjustment. 

The  case  in  the  Supreme  Court  is  alike  barren  of 
facts  on  this  point,  and  the  attention  of  the  Court  was 
not  directed  to  the  consideration  of  the  special  ques- 
tion made  in  this  case.  It  appears,  by  the  opinion  of 
the  Court,  that  an  auditor's  report  was  made,  but  not 
being  excepted  to,  no  information  is  given  of  the  basis 
upon  which  it  was  formed. 

In  no  one  of  those  cases,  or  the  thoroughly  studied 
arguments  made  by  the  counsel  in  them,  is  it  intimated 
that  the  freight  is  to  receive  contribution  upon  one 
valuation,  and  be  contributory  on  a  different  one. 

The  libellants,  by  means  of  the  abandonment  to  them, 
stand  in  place  of  the  owners  in  this  case,  and  it  is  ad- 
mitted, that  on  portions  of  the  cargo,  freight  has  been 
received  by  them,  and  earned  pro  rata  on  others,  and 
that  they  are  bound  to  contribute  on  what  is  so  saved 
towards  the  general  losa 

It  is  contended  for  them  that  they  are  first  entitled 
to  be  allowed  in  contribution  for  the  gross  freight  taken 
on  board,  and  that  they  are  only  to  contribute  on  the 
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firdght  aayed  after  deduction  of  the  expense  of  eeming 
ity  whether  the  expenses  are  measored  by  a  fixed  ratio 
of  deduction,  as  is  the  practice  frequently  adopted,  or 
are  ascertained  by  subtracting  the  wages  and  other  ex* 
penditores  in  earning  it  as  chai^^eable  in  fitvor  of  the 
ship  against  freight 

Legal  writers,  and  the  adjudged  cases,  constantly 
speak  of  the  contribution  in  respect  to  frdght  as  divisi- 
ble in  its  character,  the  ship-owner  to  have  contribur 
tion  upon  his  gross  freight  on  average  adjustment^  and 
to  pay  only  upon  the  net  amount  saved  him  by  the 
saoifice  to  the  oonunon  benefit  (Abbaltj  356-7,  a»d 
7U)te8  1st  and  2d;  1  PhtUtps  Ins.  ch.  15,  §  11;  BmedDe^ 
291;  lb.  313;  Marshall,  b.  1,  ck  13,  §7;  8levms,pt 
1,  arts.  2  and4^^pt  2,  art  3;  Annesly  on  Jims.  d8; 
Hughes,  225-6;  lb.  283;  Hall,  489,  492;  1  amUk 
Merc.  Law,  192.)  And  such  undoubtedly  is  the  pre- 
valent usage  in  respect  to  the  contributory  value  of 
freight  in  cases  of  total  loss.  The  principle  recognised 
as  the  foundation  of  this  doctrine  is  that  every  thing 
sacrificed  for  the  common  safety  shall  be  contributed 
for  by  those  benefited  at  its  actual  worth  or  value 
when  lost,  and  that  the  contribution  shall  be  drawn 
from  every  thing  saved  at  its  value  at  the  same  tun& 
(MaygraiOi  v.  Church,  1  Gaines,  216.)  The  Court  says 
Ihe  freight  actually  gained  or  earned  in  the  voyage, 
and  not  what  the  vessel  would  have  earned  if  she  had 
gone  the  full  voyage,  ought  to  be  the  rule  of  contribu* 
tion. 

When  a  jettison  occurs,  the  freight  for  the  voyage 
upon  the  goods  thrown  overboard  is  lost  with  them, 
and  is  provided  for  by  general  average  at  the  rate  of  its 
fuQ  valua 
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The  freight  on  the  residue  of  the  cargo  mast  accord- 
ingly be  called  on  to  contribute  towards  that  loss  at  its 
value  to  the-  ship-owner,  as  one  of  the  particulars 
benefited  and  saved  by  means  of  the  jettison.  What, 
then,  in  this  relation  to  the  subject,  is  that  value  as 
saved  ?  There  is  great  diversity  and  looseness  of 
opinion  and  practice  on  this  point,  and  it  must  be  re- 
garded yet  an  undetamined  question  of  commercial  law. 
The  justnofls  of  the  distinction  set  up  between  the 
amount  to  be  paid  and  received  on  account  of  freight 
is  not  obvious,  particularly  as  the  freight  lost,  though 
paid  for  in  full,  need  not  be,  and  rardy  if  ever  can  be^ 
fully  earned  at  the  time.  The  principle  of  the  rule 
seemed  to  be  aimed  at  is,  to  require  the  freight  to  be 
placed  on  the  same  footing  with  the  ship  and  cargo, 
and  have  its  interest  in  contribution  at  a  common 
valuation,  whether  lost  or  saved. 

The  ship  contributes  upon  her  actual  value,  for  loss 
or  injury  to  herself  or  to  the  cargo,  and  in  the  present 
case  is  so  contributed  for ;  and  it  is  not  undeserving 
notice  in  this  connection  that  wages  and  provisions, 
which  are  estimated  in  average  a^ustments  as  ex- 
penditures in  earning  freight  saved  and  to  be  deducted 
from  the  valuation  of  freight,  would  perhaps  be  more 
appropriately  referred  to  the  ship,  as  necessities  of  her 
equipment  and  navigation,  or  of  the  expense  of  carry- 
ing her  to  the  place  of  disaster.  (2  Serg.  &  RawU^ 
220;  Ih.  237,  «ofe».) 

In  that  sense  their  value  would  be  involved  in  the 
valuation  of  the  vessel,  and  ought  not  to  be  reiterated 
and  again  provided  for  as  a  distinct  interest  in  connec- 
tion with  freight 

But  adopting  the  usual  mode  of  valuation,  and  re- 
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garding  provisioiis  and  wages  as  expenditures  in  gain- 
ing freight  and  chargeable  agamst  that,  the  question 
yet  recurs,  whether  the  ship-owner  is  entitled  to  full 
freight  on  the  cargo  lost,  and  chargeable  with  less  on 
that  saved  ? 

The  case  under  consideration  would  mark  the  une- 
qual operation  of  such  rule  as  a  general  one.  The  owner 
here  claims  to  be  credited  gross  freight  on  part  of  the 
cargo,  and  to  realize  that  amount  in  the  adjustment,  yet 
that  he  should  be  made  chargeable  in  contribution  upon 
the  same,  less  the  cost  of  earning  it,  say  one-fifth.  Thus 
he  would  be  paid  the  expense  of  gaining  the  freight 
in  a  full  allowance  therefor,  and  receives  compensation 
again,  or  what  is  equivalent,  is  relieved  from  contribu- 
tion, in  the  way  of  deduction  from  the  amount,  before 
it  is  made  contributory  to  the  common  losa 

Such  method  of  valuation,  in  e£fect,  imparts  to  the 
ship-owner  a  double  contribution  on  the  same  loss ;  first, 
in  ranking  him  as  creditor  for  gross  freight,  then  abat- 
ing from  the  sum  (which  is  tantamount  to  adding  it  to 
the  ship)  the  cost  of  earning  it,  when  it  becomes  con- 
tributory. It  is  not  easy  to  discern  the  equity  which  per- 
mits the  subtraction  of  the  cost  of  wages  and  provisions 
from  freight,  and  does  not  allow  them  on  the  valuation 
of  the  ship.  They  are  the  indispensable  conditions  to 
her  navigation ;  freight  is  not  Whatever  her  value  may 
be  at  the  place  of  loss,  greater  or  less  than  at  the  place 
of  her  departure,  the  services  of  the  crew  (represented 
in  wages  and  provisions)  become  ingredients  of  that 
value,  in  being  the  means  of  placing  her  there,  and 
would  be  estimated  by  the  owner  as  part  of  her  cost 
price  at  that  place,  as  the  voyage  is  not  necessarily  one 
earning  or  seeking  freight     The  ship  is  the  only  losing 
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party  contributed  to  in  this  case,  and,  it  seems  to  me, 
the  suggestion  is  not  without  force,  that  in  adjusting  the 
average  bj  allowing  her  full  freight  as  parcel  of  her 
loss,  and  abstracting  from  the  amount,  when  made  con- 
tributory, her  advantage  on  the  average  is  augmented. 
She  is  relieved  from  contribution  proportionably  to 
the  privilege  thus  given  to  freight  when  it  is  contri- 
butory. 

If  the  rule  were  to  be  regarded  as  definitely  settled, 
that  between  owners  of  the  cargo,  or  in  respect  to  the 
ship-owner,  in  compensation  of  the  usual  average  losses 
on  the  vessel,  the  proportion  of  contribution  laid 
upon  freight  shall  be  adjusted  by  deducting  from 
the  gross  freight  the  cost  of  earning  it ;  can  that  privi- 
lege be  justly  claimed,  when  the  vessel  seeks  not  re- 
compense for  a  partial  injury,  merely  retarding  the 
voyage,  which  is  performed  after  her  reparation,  and 
towards  which  she  must  make  like  contribution,  but  in 
compensation  for  h^  entire  value  as  a  total  loss  ? 

The  modem  practice  undeniably  &vors  that  distinc- 
tion, and  freight  is  relieved  from  contributing  on  gen- 
eral average  upon  its  gross  value ;  and  a  lesser  one,  sup- 
posed to  have  first  satisfied  the  expenses  of  earning  it, 
is  assumed  as  the  contributory  valuation.  (2  PhiU. 
Ins.  ch.  15,  §  11 ;  Abbott,  ed.  1829,  356 ;  1  Oainea  B. 
673 ;  3  Mason  R.  439.)  Although  this  is  accepted  and 
acted  upon  by  most  commercial  tribunals  as  a  general 
doctrine,  yet,  as  has  already  been  shown,  there  is  no 
unifonnity  in  the  rules  governing  the  estimates  of 
value.  Sometimes  it  is  an  arbitrary  abatement  of  one- 
fifth,  one-third  or  one-hal^  and  at  others  the  propor- 
tion is  worked  out  by  valuing  the  charges  incurred  in 
gaining  the  freight 
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Without  intending  pfesnmptnonsly  to  originate  a  plan 
of  contributicm  in  this  respect,  or  to  overlook  or  underrate 
the  prevailing  practice,  or  the  considerations  upon  which 
it  IB  snpported,  I  am  more  disposed  to  fiill  back  npon  the 
primitive  usage,  the  great  stock  from  which  these  di- 
versities are  offihoot&  The  decision  now  adopted  will 
at  least  afford  the  opportunity  to  parties  concerned  in 
the  question,  to  cany  the  subject  before  the  national 
Court  of  last  resort,  where  a  rule  may  be  established 
and  declared  which  will  govern  the  American  mer- 
chant navigation  on  this  important  topic. 

In  the  CbnMfJofo  de  Mare,  Bourdier^s  trauslation,  ch. 
96,  (2  Pardatus  ua  el  eauiumes  de  la Mer,  guorto,^  101, 
note  6,)  it  is  said,  '^In  case  of  jettison,  if  the  master 
receives  freight  Ibr  his  whole  cargo,  the  same  shall  be 
included  in  the  general  contribution;"  although  the 
ship,  in  the  same  ordinance,  on  such  an  average,  is 
rated  at  one-half  her  value.  And  in  ch.  98  it  is  ex- 
pressly declared,  that  the  freight  saved  shall  contribute 
for  its  full  value,  the  same  as  do  the  goods  save4 ;  (2 
PaardusuB^  103,  note  3 ;)  and  the  compiler  points  out 
the  error  of  Bourdier  in  his  translation  of  ch.  98,  in  this 
respect. 

The  Laws  of  Oleron  (8)  declare,  that  losses  by  jetti- 
son are  paid  in  full  out  of  the  vessel  or  freight,  at  the 
discretion  of  the  master.  (ZoiLch,  Appendix,  169, 170.) 
So  in  various  sea  laws  and  ordinances  collected  by 
MoUoy,  {B.  2,  C&.  -6,  §  12,  pp.  12, 13,)  it  appears  that  the 
contribution  was  laid  upon  the  whole  value  of  the 
freight 

The  ordinance  of  Philip  IL,  of  1663,  at  Antwerp, 
80  allots  it,  and  the  same  usage  had  prevailed  in  the 
northern  parts  of  Holland  before  1300. 
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La  Becopilaeian  de  Leyes  de  las  Indias^  in  Spain, 
and  the  statutes  of  Genoa,  lay  on  the  ship  a  contribn* 
tion  both  for  the  whole  of  her  value  and  freight ;  and 
the  ordinances  of  Koningsburgh  and  Hamburgh  agree 
that  the  ship  is  to  contribute  to  the  same  extent  for 
the  whole  of  her  value  and  freight 

Molloy  refers  to  some  instances  amongst  the  old 
edicts  in  which  the  contribution  appointed  is  less  tium 
on  the  whole  value  of  the  freight ;  but  their  general 
bearing  and  usage  puts  the  gross  value  of  the  freight 
in  contribution.  Stevens  quotes  Van  Wejtsen,  {Traiti 
des  AvariCy  1563,)  who  concludes  his  examination  of 
the  subject,  by  saying,  ^^  that  in  reason  and  justice  they 
ought  to  carry  in  common  contribution  the  whole  value 
of  the  vessel,  as  well  as  the  entire  freight  which  the 
master  receives  for  the  voyage."  (^Stevens*  Average^ 
62 ;  1  Fardee9U8  ua  et  cotdumea  de  la  Mer;  Laws  of 
Ohron^  art  8,  note  2,  p.  329 ;  Ibid,  art  31,  note  5,  p. 
344.) 

The  considerations  adverted  to  will  lead  me  to  place 
this  decision  on  that  basis,  and  to  direct  the  freight  to 
be  charged  on  the  adjustment  at  its  full  value  at  the 
place  of  disaster.  The  proceeds  and  part  of  the  cargo 
being  arrested  in  this  port,  the  adjustment  will  then 
be  made  up  conformably  to  the  rules  governing  the 
subject  here ;  preserving,  however,  a  common  basis  of 
contribution  in  respect  to  freight,  either  to  it,  in  satis- 
faction of  its  loss,  or  from  it,  contributing  to  the  com- 
mon loss. 

The  decree  adopted  in  this  case  will  meet  the  other 
points  also  brought  forward  on  these  motions,  and  de- 
tennine  the  terms  of  the  adjustment  to  be  carried  into 
execution  under  the  judgment  of  the  Court 
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The  Comt  accepted^  and  ordered  to  be  entered  the 
foUowing  form  of  decree  in  the  case : 

This  caose  having  been  farther  heard  in  respect  to 
the  form  of  the  order  or  decree  to  be  rendered  therein, 
and  dne  consideration  being  had  of  the  premises,  it  is 
considered  and  adjudged  by  the  Court,  that  the  libeUants 
recover  against  the  proceeds  of  the  cargo  in  the  plead- 
ings mentioned,  a  contributory  part  on  general  average 
in  proportion  to  the  value  of  the  cargo  saved  (repre- 
sented in  whole  or  in  part  by  the  said  proceeds)  bore 
to  the  cargo  on  board  paying  freight  And  it  is  frirther 
ordered  and  adjudged,  that  for  the  purpose  of  such 
contribution,  the  said  ship  be  estimated  at  her  value  at 
her  port  of  departxure,  when  the  voyage  in  the  pleadings 
mentioned  commenced:  such  value  to  be  proved  on 
the  part  of  the  libellants,  subject  to  such  deduction  for 
wear  and  tear  up  to  the  time  of  her  loss,  as  on  the  part 
of  the  claimants  shall  be  proved  to  be  reasonable ;  and 
also  deducting  all  sums  received  by  the  libellants  on 
sale  of  said  ship,  or  any  part  of  her  tackle  or  apparel, 
after  the  stranding  in  the  pleadings  mentioned.  And 
it  is  further  ordered  and  adjudged,  that  the  cargo  laden 
on  board  be  valued  for  the  purpose  of  contribution,  at 
the  prices  stated  in  the  invoice  and  bills  of  lading 
thereof,  or  either,  if  both  cannot  be  produced,  deduct- 
ing therefrom  salvage  and  other  necessary  charges  in- 
curred in  consequence  of  the  wreck  of  said  ship.  And 
it  is  frirther  ordered  and  adjudged,  that  the  freight  of 
the  said  ship  be  contributed  for  at  its  gross  value,  and 
that  the  freight  saved  after  the  wreck  also  contribute  at 
its  gross  value,  being  the  amount  contributed  for  in  the 
general  average,  deducting  therefrom  all  necessary  ex- 
penses incurred  (if  any)   subsequent  to  the  wreck 


JUNE,  1846.  176 


The  Uatxul  Safety  Iiu.  Go.  «.  The  Cargo  of  the  Ship  George. 

aforesaid  And  it  is  further  ordered  and  adjudged, 
that  it  be  referred  to  the  derk  of  this  Court  (or,  at  the 
option  of  the  parties,  to  an  auditor,  to  be  selected  by 
their  respective  proctors)  to  adjust  and  state  the  average 
in  this  district,  conformably  to  the  directions  of  this 
decree,  and  that  on  such  reference  the  proof  produced 
on  the  hearing  of  the  cause,. and  such  other  evidence  as 
may  be  pertinent  and  competent,  may  be  offered  by 
either  party,  subject  to  all  legal  exceptions.  And  it  is 
further  ordered  and  decreed,  that  on  the  coming  in  and 
confirmation  of  the  report  of  the  clerk,  (or  auditor,) 
the  libellants  may  take  and  enter  a  final  order,  that  the 
claimants,  Josiah  Macy  and  others,  in  the  pleadings 
named,  and  holding  in  their  hands  part  of  the  proceeds 
aforesaid,  pay  over  to  the  libellants  respectively  the 
sums  so  reported  to  be  due  them,  or  the  rateable  pro- 
portion thereof  according  to  their  respective  insurances, 
with  interest  thereon,  from  January  10,  1842,  to  the 
amount  of  the  said  funds  in  their  hands,  if  necessary  for 
that  pur]^ose.  And  it  is  ftirther  ordered  and  decreed, 
that  the  libellants  recover  their  costs  to  be  taxed,  to  be 
paid  out  of  said  procxieds,  but  no  decree  or  process  by 
virtue  of  the  proceedings  of  foreign  attachment  is  to 
be  taken  in  personam  against  any  party  in  the  pleadings 
mentioned. 
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Jakbs  C!oujnb  v.  Francis  Hathaway  and  otheb& 

Tht  Mi  of  CoDgr««  of  July  20, 1790,  in  reUtioa  to  BMmea's  wagea,  doae  not 
compel  all  tha  seamen  Boing  in  pertonam  for  wagaa  earned  on  the  same  Toy- 
age,  to  unite  in  the  aetion. 

The  peremptory  proyinon  in  the  act  appliee  only  to  oasea  in  rtm.  Bat  tlia 
policy  of  the  statute  embraces  suits  in  pertonam,  and  this  Court  enconragei 
joint  actions  to  be  prosecuted  in  that  case  also. 

Coata  are  teohnieaUy  awarded  to  parties,  but  aubatantially  they  belong  to  the 
proctor  to  the  luit,  and  the  Court  will  uphold  hie  right  to  them  against  acta  of 
the  principal  to  his  prejudice. 

Where  seyend  seamen  unite  in  an  action  in  pertariam  to  recover  wages,  all 
of  whom,  except  one,  obtain  decrees  for  $60  and  over,  which  are  i^pealed  to 
the  Circuit  Court,  and  a  decree  is  rendered  in  favor  of  the  other  libellant  for 
less  than  $60,  he  can  tax  full  costs  in  his  own  name,  and  perfect  and  enforce, 
by  ezecittion,  his  decree  for  wages  and  coats.  The  cadsea  of  action  and  the 
final  decree  are  all  separate,  and  the  remedy  is  as  in  a  separata  action. 

The  rule  relieving  seamen  from  stipulations  for  costs  produces  no  unreasonably 
inequality  as  against  ship-owners^ 

An  irregularity  in  the  taxation  of  coats  may  be  corrected  by  the  Ck>ort^  on  mo- 
tion, after  final  decree  rendered. 

The  practice  is  liberal  in  allowing  a  re-taxation  of  costs,  where,  by  mistake,  mis- 
apprehension or  other  casualty,  a  party  failed  oppcaing  the  original  taxation* 
particularly  where  the  costs  claimed  are  large. 

Bftts,  J. — ^This  case  has  been  reserved  a  considerable 
time  since  the  hearing,  in  order  to  ascertain  whether 
the  points  involved  in  it  have  been  before  considered 
and  decided  in  this  Court,  and  also  to  await  an  oppor- 
tunity to  confer  with  the  Circuit  Judge  upon  the  ques- 
tion of  practice  common  to  both  Courts,  which  composes 
the  gravamen  of  this  application. 

No  decision  is  produced  bearing  upon  the  question, 
and  the  continuing  absence  of  the  Circuit  Judge  will 
delay  a  conference  with  him  on  the  point  of  practice 
for  several  months.     At  the  request  of  the  proctors  of 
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the  respective  parties,  judgment  will  therefore  be  no 

longer  suspended. 

The  libel  was  filed  by  several  of  the  crew  of  the  bark 

Florida,  for  wagea     On  the  final  hearing,  wages  were 

decreed  the  several  libellants  in  distinct  and  different 

sum&    The  present  libellant  was  awarded  less  than  $50, 

and  that  decision  not  being  appealable,  the  decree  in  his 

favor  became  final     His  co-libellants  each  recovered 

above  the  sum  of  $50,  and  it  appears,  apiid  adci^  that 

the  respondents  have  appealed  from  that  portion  of 

the  decree,  and  that  the  appeal  is  now  pending  in  the 

Court  abov& 
This  libellant  proceeded  to  perfect  the  decree  in  his 

favor.     He  made  up  a  bill  of  costs,  which  embraced  all 

the  charges  incurred  in  the  joint  action  of  himself  and 

co-libellants,  and  had  it  formally  taxed.    Execution  has 

since  been  issued  to  collect  those  costs,  together  with 

the  amount  of  wages  decreed  to  him. 

The  respondents,  by  this  motion,  apply  to  the  Court 
to  set  the  proceedings  aside,  because  the  taxation  of 
entire  costs  was  unauthorized  and  irregular,  or  that  a 
re-taxation  or  appeal  from  the  one  made,  if  that  was 
regular,  may  be  granted  them ;  >ut  the  motion  rests 
more  especially  on  the  objection  that  a  single  libellant 
is  not  entitled  to  recover  to  himself  individually  the 
entire  costs  accruing  in  a  suit  of  which  he  was  only  one 
of  several  promovents. 

The  assumption  that  parties  obtain,  personally,  the 
costs  awarded  on  the  decision  of  a  suit  in  prosecution, 
is  essentially  erroneoua  It  is  so  only  theoretically. 
The  general  decree  gives  the  costs  nominally  to  a 
party  in  the  action,  but  in  reality  nothing  passes  by  it 
into  his  hands,  beyond  the  reimbursement  of  witneflses' 
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fees,  or  advances  actuany  made  by  him  to  other  enda 
than  the  payment  of  his  proctors'  and  adyocates*  fees. 
The  taxed  costs  belong  to  them,  and  their  rights  thereto 
will  be  protected  by  the  Court  against  the  exercise  of 
any  authority  over  them  by  the  party  himself  to  their 
prejudice. 

The  bill  of  costs  taxed  in  this  case  includes  nothing 
which  is  payable  to  the  Ubellant  personally.  It  con- 
sists of  proctors'  fees,  witnesses  fees  and  charges  by 
officers  of  the  Court  These  accarued,  and  were  neces- 
sary alike  for  one  as  for  all  the  suitors^  and  are  incurred 
to  the  same  amount,  whether  the  recovery  is  fifty  dol- 
lars alone  or  above  that  sunt 

The  facts  upon  which  the  action  was  maintained  in 
this  case  were  common  to  all  the  libellants,  and  were 
supported  by  the  same  testimony.  The  evidence  in 
bar  of  the  action  was  also  the  same  against  all  the 
libellants.  The  diversity  of  proo^  so  &r  as  there  was 
a  difference,  related  mainly  to  the  defence,  going  to 
show  that  each  libellant  could  not  claim  an  equal 
amount  of  wage&  But  on  the  defence,  alike  as  with 
the  demand,  the  material  inquiry  was  into  the  facts  at- 
tending the  wreck  of  the  vessel,  and  whether  those 
£u;ts  secured  the  libellants  their  wages,  notwithstand- 
ing the  loss  of  the  ship. 

This  party  has,  in  the  judgment  of  the  Court,  main- 
tained his  right  of  action  on  the  merits,  and  showed 
an  unpaid  amount  of  wages  earned,  for  which  he  ob- 
tained a  decree,  and  nothing  brought  forward  on  the 
part  of  the  respondents  on  this  motion  shows  that  if 
the  suit  had  been  in  the  sole  name  of  the  libellant,  the 
items  of  legal  charge  would  be  at  all  different 

The  act  of  Congress  (1790,  ch.  56,  §  6)  imposes  the 
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necessity  on  the  crew  to  unite  in  an  action  againrt  aTessel 
for  the  wages  of  a  common  voyage ;  bnt  no  individual 
seaman  would  be  placed  in  a  worse  condition,  in  com- 
plying with  that  law  of  prosecation,  than  if  he  sned 
separately.     He  in  no  respect  stands  responsible  for  the 
right  of  his  associates  to  recover,  nor  is  the  decree  joint 
in  case  all  recover,  and  each  exactly  llie  like  ram.   Not- 
withstanding such  blending  of  parties,  the  judgment  of 
&e  Court  is  for  or  against  each  as  an  independent  suitor. 
That  regulation  of  actions  does  not  in  terms  include 
raits  brought  by  seamen  for  wages  against  the  master 
or  owner  of  a  vessel.     They  may,  undoubtedly,  then  ex* 
ercise  their  common  law  right,  and  each  sue  for  himself 
They  are,  however,  within  the  fair  policy  of  the  act, 
and  this  Court,  to  secure  simplicity  and  expedition  in  this 
class  of  actions,  and  avoid  expense,  encourages  the.  junc« 
tion  of  the  crew,  alike  in  suits  in  personam  and  in  rem. 
Had  the  libellant  brought  his  separate  action  in  this 
instance,  he  Would,  as  the  common  incident  to  the  re- 
covery of  wages,  also  be  entitled  to  iuU  taxable  costs. 
The  act  of  Congress  would  operate  oppressively  upon 
a  seaman,  if  under  it  he  is  compelled  to  stand  thd  ride 
of  the  right  of  action  of  those  with  whom  he  is  asso- 
ciated, and  thus  be  deprived  of  costs,  or  exposed  to 
be  charged  with  costs,  on  their  being  defeated     And 
the  course  of  the  Court  sanctioning  this  junction  of 
causes  of  action,  might,  in  rach  cases,  become  more  in- 
jurious to  them  than  if  they  raed  as  individual  parties. 
By  protecting,  in  this  manner,  the  seamen  who  are  mo^ 
c^sriul  in  their  portion  of  the  suits,  those  proceeded 
against  may  also  have  their  rights  rabstantially  pre* 
served ;  because  those  Ubellants  defeated  on  the  hear- 
ing, or  whose  decrees  may  thereafter  be  reversed  on 
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appeal,  may,  at  the  discretion  of  the  Court,  be  com- 
pelled to  satisfy  the  costs  created  a^aiDst  the  adversary 
parties.  Such  compensatory  costs  is  the  only  indem- 
nity provided  by  law  for  litigant  parties  against  each 
other,  when  one  establishes  no  right  of  action  or  suffi- 
cient defence. 

This  is  in  consonance  with  the  rule  at  law,  where  no 
apportioimient  of  costs  is  made  in  case  of  several  pro- 
secutors, some  of  whom  obtain  judgments,  and  others 
have  judgments  rendered  against  them.  The  success- 
ful party  on  each  side  recovers  full  costs  against  his  ad- 
versary.    (2  B.  S.  616,  §  18;  3  Wend.  326.) 

It  is  urged  that  the  rule  of  Court  permitting  seamen 
to  sue  for  wages  without  filing  stipulations  for  costs, 
(Rule  45,)  supplies  no  reciprocity  to  ship-owners,  as 
ihey  are  compelled  to  contest  unfounded  claims  put  in 
prosecution  by  transient  and  irresponsible  persons,  with- 
out any  indemnity  by  costs  where  such  actions  are  de- 
feated, and  that  because  of  such  disfavor  to  ship-owners 
and  masters  in  defence  of  those  actions,  the  Court,  in 
allotting  costs,  should  confine  the  allowance  to  the 
strictest  share  of  each  sailor,  in  the  general  bill  of  costs. 

I  think  there  would  be  no  difficulty  in  vindicating 
the  provisions  of  the  rule  on  general  principles,  and  in 
showing  that  the  preponderance  of  privileges  in  the 
matter  of  wages  between  the  two  classes,  lies  heavily 
against  seamen  and  in  favor  of  masters  and  owners. 

In  case  of  the  capture  or  total  loss  of  the  ship  on  the 
voyage,  the  mariner  loses  all  waiges,  (Abbott^  457,) 
though  the  owner  may  cover  wages  in  his  policy  on 
freight  as  part  of  the  cost  of  earning  it ;  (3  Kent^  269, 
271 ;  1  PhiUips  Ins.  316 ;)  and  thus  receive  and  pocket 
the  entire  amount     And  the  Circuit  Court,  in  this  dia* 
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trict,  has  decided  that  in  cases  of  abandonment  by  the 
owners  for  a  technical  total  loss,  although  the  ship  and 
her  cargo  was  navigated  to  port  after  her  injury,  yet 
the  crew  had  lost  their  wages. 

The  postponement  of  the  payment  of  wages  to  ten 
days  after  the  unlading  of  the  vessel)  and  compelling  a 
seaman,  after  the  voyage  is  fully  ended,  to  summon  the 
master  or  owners,  and  prove  a  balance  due  him,  before 
he  is  allowed  to  institute  an  action  for  its  recovery,  are 
aU  privileges  protective  to  the  merchant  solely,  and  in 
derogation  of  the  common  law  rights  of  sailors. 

The  exemption  in  this  Court  of  seamen  from  giving 
security  for  costs  is  but  a  slight  boon  in  comparison 
with  the  material  privileges  accorded  owners  of  ships 
as  against  them,  without  including,  in  the  enumeration, 
the  abrupt  confiscation  of  their  earnings  on  the  longest 
voyages,  for  a  needless  absence  of  48  hours  from  their 
ship. 

The  slender  relief  afforded  by  the  rule  is  not  peculiar 
to  this  Court  It  is  sanctioned  by  the  highest  English 
authority,  (1  Hogg.  B.  220,)  and  is  believed  to  be  in 
consonance  with  the  usage  of  Admiralty  Courts  in 
the  United  States.     {Dunhp's  P.  l02,  303.) 

I  think,  therefore,  the  libellant  in  this  case  is  entitled 
to  full  costs  of  suit,  without  regard  to  the  possible  dis- 
position of  the  case  in  respect  to  his  co-libellanta  The 
respondents  may  be  reimbursed  the  payment  in  case 
the  decree  against  them  is  reversed  by  the  appellate 
Court,  by  costs  awarded  them  therein,  if  that  Court 
considers  them  equitably  entitied  to  costs;  and  that 
Court  can  also  give  adequate  relief  to  the  seamen  who 
are  separated  from  the  joint  action,  by  awarding  them 
an  indemnity  in  costa  in  that  Court 
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T^  Cosrt  i*>it>ift  flprnilitr  upon  ApBobdhfe 
m  tke  Gradt  Coot  of  the  priariplM  of  hm  or  their 
•ppKoitkw,  vhidi  goYcmed  the  dedgion  of  thk  Court 
in  fiiTor  of  the  libdkmt  Thai  dedooQ  wml  staad 
«i  the  kw  irf*  the  €Me  imtfl  dkdbined  bjr  the  appdlate 
Cooil  If  sodi  reretBiil  occnn^  it  does  not  &Bow  b«t 
that  the  lihdlantft  may  even  there  be  awaided  costSi  fiar 
if  aa  equitaUe  and  probable  cause  of  actioo  existed  in 
their  fiiror,  the  Court  above  maj  aecore  them  their 
coatSy  althoo^  thejr  £ul  reoorering  wageai  (jDwdagft 
P.  152.)  MofeoTer,  an  infierior  Court  onght  not  to 
ataj  ita  hand  in  administering  what  it  r^ards  the  \mm 
of  a  eaaei  under  apprehension  that  a  superior  tribunal 
maj  hold  a  different  opiniim  upon  iL  There  is  nothing 
extraordmaiy  in  a  cause  ezperieneing  alternations  of 
affinnanccs  and  disaffirmances  during  its  progress  befiire 
tribanals  of  different  giadea  Nor  is  it  at  all  without 
precedent,  that  solemn  adjudications  of  Courts  of  last 
resort  are  recalled,  modified  or  annulled  by  their  own 
subsequent  action. 

The  proctor  of  the  respondents  alleges  that  the  tax- 
ation 4^  costs  in  his  absence  on  the  part  of  thelibeUant 
was  irr^nlar;  or  if  the  proctors  of  the  libeUant  were 
justified  in  their  practice,  he  lost  his  opportunity  of 
renewing  his  objections  to  the  charges^  from  misappre- 
hending the  times  of  hearing  before  the  taxing  officer, 
and  also  in  being  misunderstood  by  the  taxing  officer  as 
to  the  reservation  of  hisright  of  appeal.  The  proctom 
of  the  libellant  put  in  a  contradictory  statement  of  fiicts 
touching  the  mistakes  or  misi^prehensioDS  set  up  on 
the  other  side,  and  insist  their  practice  was  regular ; 
but  irrespectire  of  the  question  of  strict  regularity,  the 
usage  of  the  Court  is,  whenerer  colorable  grounds  are 
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shown  for  revision  of  taxation,  to  giro  to  the  parties 
interested  an  opportunity  for  review  by  re-taxation, 
although  they  may  not,  on  their  part,  have  scmpulonsly 
pursaed  the  acenstomed  course  of  practice. 

The  bill  taxed  in  this  case  is  large  in  amount,  being 
$434.88,  exclusive  of  clerk^s  charges,  and  the  respond- 
ents jonght  not  to  be  concluded  fix>m  relief  in  the  mat- 
ter, even  if  laches  may  be  imputed  to  their  proctor, 
since  the  libellant  is  no  way  prejudiced  by  the  lapse 
of  time. 

The  Court  is  not  disposed  to  infer  any  unnecessary 
delay  ror  neglect  in  applying  for  a  re-taxation,  but  ooik- 
stdets  the  proctor  acted  in  good  faith,  under  the  per- 
suasion that  he  might  have  the  bill  of  costs  legally  ad- 
justed whenever  the  libellant  should  seek  to  collect  it 

It  is  accordingly  directed,  that  the  respondents  may, 
at  their  election,  take  out  an  order  for  the  re*taxation 
of  the  costs  before  the  proper  taxing  officer,  or  accept 
tbe  proposal  of  tke  Bbellaat's  proctors  if  renewed,  to 
have  the  items  objected  to  on  the  taxation  and  noted 
at  the  time  by  ;&e.  taxing  officer  as  appealed  from,  de- 
doeted  from  the  bill 

IH/  esse  of  such  arrangement,  tiie  biU  to  be  deemed 
taxed  at  the  amount  left  after  such  deductions.  But  in 
eose  a  vsttaxation  is  had^  each  party  will  possess  the 
QBual  right  of  af^eal  therefrom. 

The  respondents,  if  they  proceed  to  a  new  taxation, 
must  give  notice  to  the  libeUant^s  pvootoxs  of  the  time 
and  place,  and  pay  the  costs  thereof 

Burr  A  Benedict^  for  libellant 

D,  Lordf  Jr^  for  respondent 
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The  Schoonbb  Habbibt. 

Under  the  nil«  of  tbU  Cknirt^  in  idte  ill  inwi  for  iwiioii  on  boMd  of  T< 
the  Korth  BiTor,  a  libellent  cannot  reooTer  eoeU  when  lev  then  $60  ie  in 
demend,  if  hehed  e  deer  remedy  therefor  known  to  him,  in  theloeelCoorta 

The  ofwf  if  npon  the  deiment  to  ahow  thet  the  Ubellent  hnd  eaeh  rmedy, 
to  entitle  himself  to  a  decree  for  eoeta. 

The  o^eet  of  this  rule  wes  to  prerent  en  unnecessary  resort  to  the  ezpennTe 
proceedings  m  nm.  It  will  not  be  so  enforced  ac  to  compel  the  mariner  to 
resort  to  the  local  ConrU,  only  in  case  his  remedy  there  is  conTcnient  and 

sore. 
A  similar  doctrine  preraile  in  th  e  ciril  law,  and  is  also  employed  ac  a  meeaa  for 
prcTcnting  the  creation  of  costs  nnneoessarily  in  theproeecatioa  of  demands 

Marbury^  for  libellant. 

ShtifBldty  for  claimant 

Betts,  J. — ^The  libellant  sues  in  rem  by  a  sommarj 
proceeding,  to  recover  wages  earned  by  his  son,  a 
minor,  as  a  hand  on  board  the  schooner  Harriet,  mak- 
ing trips  from  Saugerties,  Ulster  Connty,  to  Troy, 
Albany,  Hudson,  New-York,  Brooklyn,  and  some  other 
ports  on  the  East  River. 

The  testimony  of  the  boy  proves  the  services  to  have 
been  rendered,  and  that  $17  26  is  due  for  his  wages. 
This  evidence  is  corroborated  by  other  witnesses,  ex- 
cept as  to  the  balance  due.  They  were  unable  to  tes- 
tify to  that  point 

The  claimant  attempted,  by  cross-examination  of  the 
boy  and  the  exhibition  of  his  own  memorandum  book, 
to  prove  that  a  larger  amount  of  payments  had  been 
made  him,  but  in  this  he  was  unsuccessful,  and  nothing 
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was  elicited  to  conflict  with  his  evidence  in  chief  as  to 
the  actual  balance  dne. 

Upon  the  &cts  proved,  in  my  opinion  there  can  be 
no  doubt  that  the  libellant  is  entitled  to  recover,  as 
claimed,  $17  25,  with  interest  from  the  first  of  August 
last  Indeed,  this  is  not  very  seriously  controverted  by 
the  counsel  for  the  claimant,  but  the  point  most  dis* 
cussed  and  relied  upon  arises  on  the  question,  whether 
the  libellant  shall  recover  or  pay  costs  in  this  Court 
and  in  this  form  of  action. 

It  was  proved  by  the  boy,  that  the  claimant,  who  ia 
master  and  part  owner  of  the  schooner,  lived  in  the 
same  township  with,  and  but  four  or  five  miles  dis- 
tant from  the  libellant,  and  that  the  libellant  made  the 
bargain  personally  with  him  for  the  services  for  which 
this  suit  has  been  instituted.  The  claimant  frirther 
proved  that  he  occupied  a  house  and  a  small  piece  of 
land  at  that  place,  as  owner,  and  had  money  at  interesti 
$700  at  one  place  and  $200  at  another. 

The  rule  enforced  in  this  Court  in  this  respect  is,  in 
suits  in  rem  for  services  on  board  vessels  upon  inland 
waters  of  the  State,  the  libellant  shall  not  recover  costs, 
if  he  had  a  clear  remedy  known  to  him,  in  the  local 
law  Courts. 

Where  the  owner  or  master,  hiring  a  mariner  for 
that  service,  is  of  undoubted  responsibility,  and  can  be 
proceeded  against  conveniently  by  the  mariner  at  his 
place  of  residence,  and  the  seaman  chooses  to  resort  to 
the  expensive  process  of  the  Admiralty,  his  costs  of  suit 
should  be  borne  by  himself  and  not  be  thrown  upon 
the  owner.  The  debt  may  be  collected  with  equal  celer- 
ity and  certainty  in  a  Justice's  Court  at  a  charge  of 
a  few  shillings,  as  before  this  tribunal  under  the  biov 
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A«B  of  €06t8  exceeding  the  amount  of  the  debt  To 
show  that  his  case  does  not  fall  within  the  principle  of 
the  piaetice,  the  libellant  offered  evidence  of  common 
report,  and  the  <^[>ini<m  of  the  neighbors^  that  the  daim* 
ant  was  largely  in  debt,  and  dilatory  and  evasiYe  in  sal* 
isfying  obligations  against  him^  and  that  it  wonldbe  diffi* 
ealt  to  reach  his  property,  if  he  actually  owned  any,  by 
process  from  the  local  C!oart&  The  tertimony  is  not  so 
definite  and  direct  as  to  establish  the  faxi  that  debts 
conld  not  be  so  collected  from  the  claimant^  bat  they 
afford  a  colorable  canse  or  warrant  for  the  libellaiit  to 
attach  the  vessel  in  the  fiirst  instance,  and  impose^m  jthfi 
ekumant  the  onw  of  showing  that  the  othw  method 
woold  afford  a  sore  remedy  to  the  libellant,  without  his 
lesorting  to  an  attachment  out  of  this  Goort 

The  testimony  offered  by  the  claimant  tends  to 
strengthen  the  doubt  as  to  a  clear  remedy  for  the  re? 
oovery  of  small  debts  against  him  at  law.  His  brother 
testifies  to  his  ownerahip  and  possession  of  the  house 
and  lot  of  land,  but  no  evidence  is  offered  that  he  had 
a  dollar's  worth  of  personal  property,  subject  to  ex;e^ 
cation,  out  of  which  the  debt  could  be  secured  in  case 
the  libellant  obtained  judgm^it  against  him,  and  iBal 
estate  is  not  bound  by  such  judgment 

He  is  not  subject  to  imprisonment  for  the  debt^  and 
it  is  not  made  to  appear  that  the  libellant  woujd  be  in 
a  better  condition  to  make  the  money  by  aid  of  a  judg- 
ment in  a  Justice's  Court  than  without  one,  B^  applied 
ftnr  payment  three  several  times  to  the  claimant  person* 
ally  without  succesa,  and  under  the  circumstances,  I  am 
satisfied  he^  was  justiyied  in  taking  his  proceeding  in  the 
int  ioslanee  against  the  vessel  A  principle  similar 
toihak  invoked  by  the  claimant  obtains  in  Courts  of 
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dvil  law.  If  the  defendant,  upon  being  sued,  pleads 
in  limine  lUiSy  that  no  demand  was  made  upon  him  for 
the  debt  before  the  institution  of  the  suit;  that  he  was, 
and  still  is,  ready  and  wilUng  to  pay  the  demand 
daimed,  he  will  not  be  mulcted  in  costs ;  but  if  no  de- 
mand  was  made,  and  he  defends  the  suit  upon  other 
gsounda,  he  is  liable  for  costs.  (Brcum  tA  joL  .▼.  Samif  4 
Martin  N.  8.  (Lou.)  438 ;  Howard  et  al  r.  Steamhoat  Co- 
lumbia^ 1  Lou.  B.  420.)  The  object  of  the  rule  waa  to 
prevent  an  umiecesBary  and  wanton  resort  to  the 
^mewhat  severe  and  e^ensive  process  allowed  in- Ad- 
miraltj ;  but  it  would  counteract  the  policy  which  pro- 
tects a  mariner's  earnings,  to  put  him  to  the  expense 
and  delay  of  a  suit  at  law,  in  order  to  ascertain  whether 
lie  could,  in  that  way,  recover  the  wages  due  him.  He 
should  rightly  and  in  equity  be  restricted  to  that  method 
4Hily  in  case  his  remedy  thereby  is  convenient  and  bom, 
I  shall,  therefore,  order  a  decree  to  be  entered  up  for  the 
Ubellant  for  the  wages  as  above  stated,  with  summary 
coatsto be  taxed. 
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likBotenlpftbUor  imjpNfpf  eondiiet  for  the  offioor  on  dtek  to  t«ln  lh«  iMlm 

oT  a  T«Mal,  and  to  momta  and  aet  upon  the  direetioa  of  the  look-ooi  at  to 

the  mode  of  itoeriDg  her. 
▲  tmmI  raoniog  vith  the  wind  froo,  mini  give  way  to  another  doee-hanledt 

without  regard  to  their  reepeetiTe  taeka. 
fliiliiig  TMicli,  eoming  into  port  in  the  night  time^  are  not  bound  to  eany 

lighta 
Filot-boatet  eqnelly  with  other  TeHek,  are  guilty  of  gro«  ne|^igenee  by  nraning 

in  the  night  tune  without  a  eompetent  look-oat  etationed  forward  ea  the 

deeL 
The  man  at  the  wheel  ii  not  a  niAeient  wetoh  to  folfil  the  obligationi  of  tha 

boat  in  that  re^Mot 
The  damages  in  ease  of  eolliMon,  to  be  adjndged  ageinit  the  party  in  CMilt,maiit 

be  MiiBeient  to  reitore  the  injured  yeaMl  to  the  eondition  she  wee  in  at  tha 

time  of  the  eollinon. 
Jtotnal  injmiee  only  are  to  be  eompcneated  for.    The  Covie  do  not 

hypothetieel  or  eonaequential  damagea 


This  snit  was  instituted  for  the  recovery  of  damages 
occasioned  by  a  collision,  on  the  19th  day  of  December, 
1843,  at  sea,  in  the  night,  a  few  miles  off  Sandy  Hook, 
between  the  schooner  Harriet  Smith,  owned  by  the  li- 
bellant,  and  the  pilot-boat  Blossom,  owned  by  the 
claimants. 

The  schooner  was  coming  into  this  port  from  sea, 
and  the  pilot-boat  was  on  her  way  out  in  pursuit  of 
pilotage  business.  By  the  pleadings  and  proofi  it 
appears  the  wind  was  about  W.  S.  W.,  the  schooner 
was  heading  about  N.  N.  W.,  and  pilot-boat  about  S. 
S.  K    All  these  were  estimated  coursea 

The  schooner  was  struck  about  a  foot  forward  of  her 
st^m,  on  tiie  starboard  quarter.    Three  stanchions  were 
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broken,  part  of  the  taffirail  split,  the  bulwark  torn  about 
eight  feet,  and  the  whole  stem  racked  and  broken  by 
the  blow. 

The  repairs  cost  thirty-one  ^VV  dollars,  but  the  ship- 
carpenter  testified,  that  in  his  judgment,  the  injury  to 
the  schooner,  in  consequence  of  the  collision,  was  from 
two  hundred  and  fifty  to  three  hundred  dollars,  and 
that  the  schooner  could  not  be  replaced  in  a  condition 
as  good  as  before  the  injury  without  taking  up  her 
deck,  and  taking  out  the  knees,  &c.  She  was  well 
manned  and  found. 

The  pilot-boat  was  outward  bound  on  a  cruise,  with 
a  complement  of  six  persons  on  board,  all  of  whom, 
except  one,  an  apprentice  at  the  helm,  were  below  at 
the  time  of  the  collision. 

The  night  was  dark ;  and  so  dark,  it  was  contended 
for  the  claimants,  that  it  was  impracticable  to  discover 
the  schooner  far  enough  off  to  afford  the  pilot-boat 
any  way  to  avoid  her.  The  pilot-boat  carried  a  lantern 
under  her  bow.  She  had  no  look-out  forward,  and  no 
person  on  deck  other  than  the  man  at  the  helm. 

The  schooner  had  two  men  stationed  forward  on  the 
look-out,  one  on  the  lee  and  the  other  on  the  weather 
bow.  They  and  the  mate,  who  was  at  the  helm,  testi- 
fied that  they  saw  the  light  of  the  pilot-boat  the  distance, 
they  supposed,  of  a  mile  or  more  off,  and  the  two  on 
the  watch  both  saw  the  boat  itself  coming  upon  them 
several  times  its  length  off,  before  she  struck  the 
schooner. 

The  schooner  showed  no  light  There  was  contra- 
dictory evidence  respecting  the  usage  or  custom  on  the 
coast  for  sailing  vessels  to  carry  lights,  and  also  as  to 
the  utility  and  prudence  of  doing  so. 
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The  mate  of  Ike  sdiooner  took  the  hefan,  and  ordered 
the  men  keeping  the  look-ont  to  give  him  directiona 
how  to  steer  in  respect  to  objects  ahead.  Evidence  waa 
given  by  the  ckdmanta  to  show  the  custom  and  nsage 
of  pilot-boata  off  this  port  to  mn  in  the  night  time  with 
no  more  men  on  deck  than  the  one  at  the  hdm. 

The  canse  was  aigned  by 

W.  Q.  Morion,  for  the  £bellant& 
F.  B.  GvUing,  for  the  claimanta 

BsTTS,  J. — It  was  argned  for  the  pilot-boat  that  there 
was  carelessness  and  want  of  dne  care  and  precaution 
in  not  carrying  a  light  on  board  the  schooner,  and  also 
in  the  officer  of  the  deck  taking  the  helm  himself  and 
trosting  to  a  common  sailor  to  keep  a  look-ont,  and 
give  orders  how  to  steer. 

I  do  not  consider  those  suggestions  of  any  weight, 
because,  if  the  mate  had  taken  a  position  on  the  quarter- 
deck or  mid-ships,  he  must  have  shaped  his  orders  to 
the  helmsman  from  the  report  of  the  look-out  Indeed, 
I  apprehend  the  uniform  usage  is  for  the  look-out  to 
cry  the  direction  to  be  given  the  helm,  and  for  that  call 
to  be  obeyed  instantly,  unless  countermanded  by  an 
officer.  The  maritime  law  does  not  oblige  sailing  ves- 
sels to  carry  lights  at  sea  in  dark  weather. 

The  testimony  as  to  the  extreme  darkness  of  the 
night  is  in  conflict  between  the  witnesses  on  board  the 
pilot-boat  and  those  on  the  schooner.  The  preponder- 
ance in  numbers  is  with  the  latter,  and  their  oppor- 
tunity for  observation  was  also  superior  to  that  of  the 
others ;  and  the  opinion  given  by  the  schooner's  men, 
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that  the  night  waa  not  so  dark  but  that  the  schooner 
might,  at  the  time,  be  seen  from  another  a  distance 
far  enough  off  to  avoid  her,  is  corroborated  strongly 
by  the  occurrences  succeeding  the  collision. 

Immediately  after  striking  the  schooner,  the  pilot- 
boat  glanced  past  her  stem,  was  brought  about  into  the 
wind,  in  order  to  ascertain  her  own  damages,  &c.  The 
men  below  ran  on  deck,  and  one  of  them  testifies,  that 
after  he  got  there,  the  vessels  had  separated,  and  he 
supposes  were  twenty  yards  apart,  and  that  the  schooner 
was  Tmder  way  going  ahead 

It  is  not  to  be  supposed,  in  the  confusion  of  such  a 
moment,  that  the  witness  could  estimate  time  or  distance 
with  any  accuracy,  and  the  circumstances  tend  to  prove 
that  the  vessels  must  have  separated  more  than  twenty 
yards,  and  probably  five  times  that  distance,  when  so 
seen  by  him. 

When  they  struck,  both  were  under  full  way,  with  a 
united  speed  of  ten  or  twelve  knots,  and  the  headway 
of  either  was  not  apparently  checked  by  the  collision. 
The  schooner^s  stem  was  canted  off  to  windward,  and 
her  bow  thrown  round  more  leeward,  so  that  her  sails 
were  nearly  fiUed,  and  this  position  would  more  pro- 
bably  increaae  than  retard  her  speed.  The  supposed 
movement  of  the  two  in  opposite  directions  being  about 
1,760  yards  (one  mile)  in  five  minutes,  they  would 
separate  twenty  yards  in  four  seconds ;  and  if  only  half 
a  minute  is  allowed  for  the  witness  to  be  wakened  by 
the  shock,  get  on  deck  and  make  his  observation,  the 
vessels  would,  at  that  rate,  be  140  or  160  yards  apart 

Almost  instantly  after  the  collision,  another  pilot-boat 
hajQed  the  schooner,  and  asked  if  she  wanted  a  pilot 
Accordingly,  she  must  have  been  seen  from  the  pilot- 
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boat,  and  it  was  judged  by  the  sound  of  the  hail  she 
was  100  yards  distant  In  my  opinion,  the  claimants 
do  not  succeed  in  proving  the  collision  was  owing  to 
the  extreme  darkness  of  the  night,  and  thus  an  inevi- 
table accident 

The  clear  weight  of  evidence  is,  that  it  was  not  so 
dark  but  that  the  schooner  could  have  been  seen  from 
the  Blossom  at  the  time,  at  such  distance  as  to  have 
enabled  the  pilot-boat  easily  to  escape  her. 

It  is  strenuously  argued  for  the  claimants,  that  the 
schooner  must  be  considered  running  with  the  wind 
free,  or  if  she  was  on  the  wind,  her  larboard  tacks  were 
on  board,  and  that  accordingly  it  was  her  duty  to  give 
way  for  the  Blossom,  which  was  going  close-hauled, 
with  her  starboard  tacks  on  board,  and  was  thus  privi- 
leged to  hold  her  course.  That  accordingly  the  fault 
of  navigation,  in  this  respect,  was  with  the  schooner. 

This  state  of  the  schooner  is  deduced  from  the  course 
of  the  wind,  and  her  steering,  as  estimated  by  the  wit- 
nesses ;  and  in  the  judgment  of  nautical  men  upon  those 
data,  the  schooner  must  have  been  on  a  free  wind. 

The  statements  of  the  points  of  the  wind  or  course 
of  the  vessel  are  not  made  from  observations  of  the 
compass ;  they  are  merely  the  judgments  of  witnesses, 
and  may  doubtless  be  deemed  correct  in  a  general 
sense ;  yet  the  fact  is  explicitly  testified  to  by  three  wit- 
nesses, who  were  on  the  deck  of  the  schooner,  that  she 
was  close-hauled,  hugging  the  wind,  and  the  helmsman 
of  the  Blossom  says  his  boat  was  running  out  fr'ee,  with 
the  sheet  off.  These  facts  must  outweigh  all  hypo- 
theses drawn  from  charts  or  diagrams  framed  upon  the 
supposed  line  of  direction  of  either  vessel  The  &ct 
positively  asserted  by  uncontradicted  witnesses,  that  the 
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sehoOQW  was  close-hauled  upon  the  wind,  that  the  pilot- 
boat  was  running  free  when  they  met,  oyerbeais  all  opin- 
ions of  experts,  that  on  the  giren  course  of  the  wind 
and  steering  of  the  vessels,  both  of  them  ought  to  have 
been  alike  dose  hauled  or  running  free.  The  nautical 
rule  is  dear  and  positive  in  such  case,  that  the  vessel 
sailing  free  must  avoid  the  one  dose-hauled,  if  not  pre- 
vented by  insuperable  obstaclesL  (2  Doda.  85 ;  3  Hagg. 
318 ;  WeslminMb&r  Beview,  No.  42,  p.  65;  3  Kent,  230.) 
On  these  &cts  it  was  the  duty  of  the  pilot-boat  to  give 
way,  leaving  her  free  course  to  the  schooner. 

I  do  not,  however,  make  this  the  controlling  consider- 
ation in  the  case,  por  give  weight  to  other  particulars 
urged  on  the  hearing,  as  that  the  schooner,  being  laden 
and  inward  bound,  was  entitled  to  keep  her  way  under 
like  circumstances  against  an  outward-bound  vessel  in 
ballast ;  or  that  trading  craft  have  that  privilege  spe* 
cially  in  rdation  to  pilot-boats,  whose  business  it  is  to 
edge  dose  upon  vessels  coming  into  port,  to  speak  and 
board  them  if  necessary,  and  are  not  to  be  regarded  as 
having  the  privilege  of  vessels  making  regular  voyages. 

But)  in  concurrence  with  the  leading  authorities  in  the 
federal  Courts  and  in  England,  I  hold  the  pilot-boat  did 
not  use  due  care  and  precaution  in  running  along  the 
coast  in  the  night  time  without  having  a  competent  look- 
out properly  stationed  onherdeck.  (^TheBebecoOj  IfSS.* 
3£eni,  230;  Story BaiL  §611;  The  Chester,  3  Eagg.R.) 
It  was  culpable  negligence  to  trust  this  duty  to  the  helms- 
man alone.  His  attention  must  be  essentially  occupied 
with  his  own  vessel,  and  her  safe  management  will  leave 
him  imperfect  means  for  observing  objects  outside  of 
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lier;  and  if  he  may  oocaaonallj  take  a  view  <^  her, 
yet  that  is  not  hu  diief  or  most  important  emi^oymrai 

In  the  caae  of  T%e  Emily ^  in  this  Coort^  (<«^  poffe 
132,)  this  point  was  folly  conaidered;  and  the  veasel 
which  had  not  a  look-out  properiy  stationed,  indepaid- 
ent  of  the  helmsman,  was  pronounced  in  fimlt,  and  liable 
for  injuries  sustained  by  collision  with  others,  which 
were  managed  with  ordinary  care  and  skill 

The  same  rule  must  be  applied  in  this  case.  The 
claimants  fail  proving  the  alleged  custom  and  usage  of 
running  pilot-boats  in  the  night  time,  without  a  look- 
out properly  stationed  forward,  independent  of  the 
helmsman.  Such  usage,  however  largely  practiced, 
could  never  be  received  in  a  maritime  Court  as  a  justi- 
fication. It  is  repugnant  to  all  sound  roles  of  naviga- 
tion, and  palpably  dangerous  to  life  and  property  at  sea 
I  should  not  hesitate  to  pronounce  it  grossly  culpable 
conduct  to  sail  a  vessel  in  the  night  without  a  sufficient 
watch  stationed  forward  on  her  deck,  whatever  evidence 
might  be  given  of  the  practice  or  custom  in  that  respect 
The  more  general  such  practice  lAall  prevail,  the  more 
necessary  it  would  become  fer  the  Courts  to  discoun- 
tenance and  correct  it  by  the  severest  condemnation 
and  penalties. 

I  do  not  regard  the  accident  one  inevitable  to  both 
parties,  but  hold,  on  the  proo&,  that  it  resulted  firom 
the  want  of  due  skill  and  care  on  the  part  of  the 
Blossom. 

The  damages  of  the  libeflant  are  not  to  be  Ihnited 
to  the  mere  cost  of  repcdring  ihe  schooner.  The  Ubel- 
lant  is  entitied  to  a  reparation  c^  his  actual  injury,  that 
ifl,  his  vessel  should  be  made  to  him  staunch  and  ser- 
viceable to  a  like  degree  as  she  was  bfifiMre  the  collision; 
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but  he  cannot  recover  for  sapposable  or  consequential 
uamaffesL 

The  repairs  made  did  not  pkce  her  in  the  sound 
condition  she  was  before  this  injoiy ;  nor  is  an  estimate 
given  of  what  it  wiU  cost  to  take  up  the  deck,  and  re- 
place  knees,  &c. ;  and  in  the  absence  of  such  estimateii 
it  may  be  safely  concluded  that  a  like  esqpenditare  with 
that  ah*eady  made,  will  be  needed  to  furnish  such 
repaic 

I  accordingly  decree  that  the  libellant  recover 
$62  60,  with  his  costs  to  be  taxed;  but  ^a  this  valua- 
tion may  be  r^farded  by  the  parties  below  or  beyond 
the  actual  value  of  the  work  required,  leave  is  given 
to  either  parfy  to  take  a  reference  on  the  pointy  as  to 
what  it  would  cost  to  place  the  schooner  in  as  service- 
able a  state  as  she  was  before  the  collision. 

If  both  parties  do  not  unite  in  the  referraoce,  then  it 
is  to  be  taken  at  the  expense  of  the  one  asking  it 
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By  the  oommoa  Uw,  an  absolate  bill  of  sale  of  ehattels,  unlets  aeoompanied  by 
piMHwion,  ia  Toid  aa  to  ereditora  and  bonaJUU  purehaiera  The  hcmaJUn  of 
Iha  traaaaotion,  aa  batwaen  tba  partias,  and  the  fiwt  that  tha  powwrian  va- 
nuinad  with  tha  aaller  for  Jostifiable  purpoaas,  would  not  yary  the  rala. 

Eran  if  tba  arrangement  between  the  mortgagee  and  mortgagor  waa  that  tha 
latter  waa  to  remain  in  poMewion  of  the  Teasel  until  the  raortgagae  bad  a 
reaaonaUe  opportunity  to  enforce  his  mortgage,  atill  thia  would  not  affeat  tha 
rights  of  bmMjUt  purehasers  for  a  raluable  consideration. 

Upon  the  question  of  the  h&uajidti  of  a  purchase  of  a  chattel,  this  Gonrt  wifl 
detannine  the  fiielB  upon  the  prineiplea  whioh  goram  triala  by  jury. 

Conditional  sales,  which  may  be  regarded  ralid  without  a  change  of  possession, 
hare  reference  to  a  coaTcyance  upon  a  condition  other  than  the  repayment 
of  money  loaned. 

the  sale  of  a  Tcssel  at  public  aucUon  for  a  raluable  conaideration  to  a  purchasar 
ignorant  of  any  mortgage,  and  who  had  bought  after  seeing  her  papers,  if  it 
would  not  give  an  absolute  feitl«  of  itself,  would  show  such  laches  on  the  part 
of  the  mortgagee^  that  he  would  not  be  pennittad  to  aet  up  a&y  prioiity. 

The  mortgage  lien  will  not  be  sustained,  although  put  in  suit  the  fixat  opportn 
nity  by  the  mortgagee^  against  subsequent  purchasers  without  notice. 

It  b  a  principle  of  equity  that  an  encumbrancer  upon  rarious  paioela  of  proper^ 
must  exhaust  his  remedy  against  that  remabing  with  hU  debtor,  before  ha 
resorts  to  that  portion  held  by  bona  fide  purchaaen,  or  undet  junior  encnm* 
branea. 

Benedict^  for  the  libellant. 
Bradford^  for  the  claimant 

Betts,  J. — ^This  was  a  suit  in  rem.  The  libel,  filed 
July  20,  1841,  alleges  that  Ezra  Brown,  about  the  first 
of  December,  1838,  being  indebted  to  the  libellant  in 
the  sum  of  $8,746tVV  for  a  cargo  of  rice  furnished  the 
schooner  Romp,  at  Georgetown,  in  the  State  of  Georgia, 
gave  him  a  promissory  note  for  that  amount,  bearing 
date  December  3,  1838,  payable  one  day  thereafter: 
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and  in  order  to  secure  the  payment  of  the  note  on  the 
flsme  day,  executed  in  his  &yor  a  mortgage  on  thu 
whooner,  then  in  the  port  of  Georgetown,  owned  by 
Brown,  belonging  to  the  port  of  Baltimore.  The  libel  sets 
forth  the  mortgage  by  which  the  vessel  was  hypothe* 
cated.  A  copy  of  the  instrument  is  in  evidence,  and 
recites  the  indebtedness  of  Brown  to  the  libellant,  and 
the  givingof  the  said  promissory  note,  andadds,  that  "for 
the  better  securing  the  payment  of  said  note,  and  hold- 
ing the  said  Waterman  harmless  in  his  endorsements  on 
my  drafts  for  the  said  sum  in  the  aggregate,  do  hereby 
adl,  set  over  and  deliver  to  the  said  Waterman  my 
two  vessels,  called  the  Botnp  and  the  Morning  Star^ 
and  also  a  lot  of  land ;  (particularly  described ;)  to  have 
and  to  hold  the  said  vessels,  their  freights,  charters  and 
^noluments,  and  the  said  land  and  its  improvementSi 
as  they  are  each  set  forth  in  the  bills  of  sale,  policies 
of  insurance  and  a  deed  of  conveyance,  and  as  they 
are  each  set  forth  in  the  papers  appertaining  thereto, 
which  I  have  this  day  left  in  the  possession  of  the  said 
R  Waterman,  which  are  all  complete,  with  the  excep- 
tion of  the  sdiooner  Morning  Star,  which  vessel  being 
solely  my  own,  and  paid  for  by  me,  this  may  be  re- 
garded as  my  full  bill  of  sale  and  l^al  transfer  for  her, 
with  the  taxdie  and  apparel ;  as  also  for  the  land  and 
the  improvements.^' 

It  then  proceeds  to  state  "that  the  condition  of  the 
above  obligation  is  such,  that  if  the  said  R  Brown,  or 
his  drawee,  WUlard  Bhodes,  of  Baltimore,  shall  well 
and  truly,  and  without  fraud  and  delay,  meet  and  pay 
the  drafts  of  the  said  R  Brown,  within  seventy  days 
from  the  date  of  these  presents,  then  this  obligation  to 
be  void,  otherwise  to  be  ia  full  force  and  effect;  and 
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*e  aid  8.  WatenoHi  to  ksre,  la  addHkm  to  Ihe  pny 
pcilj  htnUbtSom  couf^ed  tod  Mt  ofw  to  Irib  caBBfe- 
ifre  we^  tbe  wmI  doMges  of  toi  per  oenL,  and  At 
Aargm  id  iiMitlag  ike  dthtwktt^ 
lioB,  m  tt7  State  m  tk^Umled  Stitfn»  aad  to  dura  Ihe 
ind  Tends  Id  mbj  part  of  die  world." 

The  ISM  abo  charges^  that  tibe  bOk  of  ade,  poK- 
eieSy  IkSLf  OD  fldd  Tends  were  ddirered  orertotliefibd- 
Jant,  at  tiie  saaie  tinie,  tobe  held,  wi&TeBBeki  as  aeciiri^. 

That  Rt)wn  Culed  to  peifoim  hiscoTenairta^  aiid  diat 
die  whde  of  end  debt  reiBaiiis  dae  and  anpsid,  wilk 
irtmest  snd  daiaagesi  ^^wfaidi  the  whdeofsddsecari- 
ties  is  insnffident  to  pay/' 

Hist  befive  the  mortgage  was  to  beooaia  dae,  Hie 
sdiooQer  left  the  port  of  Geoi^getowB,  and  fiua  ttat 
tkae  hitherto  the  libellaat  has  been  unable  to  reaeh  her 
loft  Hie  purpose  of  parsning  Us  lawfid  remedy,  milfl 
lafixnned  that  she  was  in  the  port  of  New-Yotk,  and 
that  ^^he  has  been  nnable  to  find  ike  sdiooner  M<Mnmig 
Star.''  The  fibellaot  prays  the  attachment  of  the  tw- 
ael,  a  decree  in  his  fiiT<»r  for  the  debt  and  sale  of  the 
ichooner,  and  that  the  prooeeds  be  ap^ed  to  the  pay- 
ment of  his  demand. 

The  answer  st^s  diat  liie  daimant  is  the  trae  and 
lawM  owner  of  the  sohoonor  Romp,  har  apparel^  ftc., 
by  bona  fide  purchase,  and  denies  aU  knowl^ge  of  d»e 
Mortgage  set  op  by  Hbellant,  and  oi  the  anihority  of 
Ae  mortgage  to  giTe  it^  or  of  any  conndenl^n  for  it 
9he  answer  farther  alleges,  tiiat  no  change  <rf  poBSessicm 
Hf  the  schooner  accompanied  the  exeontion  of  Ae  iiiort- 
glge;  that  it  was  frandnlent  against  the  daimant,  ajad 
aubseqnent  bona  fide  pm?diasei8  who  bought  her,  for  a 
TduaUe  oonnderation. 
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On  the  hearifig,  tlie  libdlaat  produced  «itd  offisrad  in 
erideiiee  the  mortgage  deed,  and  the  debt  for  ^hidi  it 
was  executed,  as  also  the  protest  of  the  drafts  in  Balti- 
more, and  fas  payment  of  tfaem  to  the  holder. 

On  the  part  of  the  daimant,  it  was  proTed  that  he 
purchased  the  schooner  at  public  auction,  in  the  dty 
of  New-York,  on  the  29th  June,  1841,  for  $1,000,  took 
poflBcarion  of  her,  and  fitted  her  for  sea,  and  that  she 
was  anesfeed  in  this  action  two  or  three  days  before  her 
day  cf  sailing.  I^e  was  owned,  when  so  sdd,  by  F. 
Belden. 

It  was  further  shown  that  the  yessel  had  heetk  pre* 
vioudy  sold  at  public  auction,  at  Havana,  in  the  Island 
of  Cuba,  in  behalf  of  Ezra  Brown,  the  mortgagor,  to 
George  Knight  &  Co.,  of  that  place,  on  the  first  di^  of 
January,  1839,  and  was  purchased  by  Bichard  S.  Hub- 
bard, for  $S,800,  and  that  the  purchaser  had  no  notice 
at  ibe  time  of  the  existence  of  the  mortgage  or  other 
Hen  upon  the  ressd ;  and  that  the  original  bill  of  sale 
of  the  schooner  to  Brown  was  left  in  the  hands  of  the 
said  George  Knight  &  Co.,  who  were  agents  of  tiie 
schooner,  and  also  of  the  witness,  (R.  8.  Hubbard,)  be- 
fore and  after  the  sale  to  him. 

There  was  no  note  or  memorandum  endorsed  on  the 
papers  of  the  schooner,  of  any  mortgage  incumbrance. 
Brown  was  named  as  sole  owner  on  the  register. 

On  the  31st  March,  1840,  Hubbard  sold  two-thirds 
of  the  vessel  to  Jonathan  H.  Hudson  and  Thomas  H. 
Stevenson,  for  $2,665yVr-  These  purchasers  had  no 
notice  of  any  mortgage  or  other  lien  held  by  the  H* 
bellant  on  her. 

In  1841,  Frederick  Belden  bought  the  schooner  in' 
Apalachioola,  Florida,  fix>m  the  agents  ci  Hudson  ft 
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Steyenson,  for  $1,200.  Hubbard  had  prerioudj  ooo- 
Tejred  his  one-third  to  Stevenson,  and  tiie  pnrdiaser 
had  no  notice  of  the  mortgage. 

The  libellant  produced  a  bill  of  sale  of  the  yessel  to 
R  Brown,  which  he  alleges  was  left  in  his  hands  at  the 
time  the  mortgage  was  executed,  bnt  offered  no  proof 
of  that  fiict,  or  of  the  genuineness  of  the  bill  of  sale. 

The  claimant  contended  that  under  the  &ots  in  proo^ 
the  mortgage  was  inoperative  and  void  as  against  sub- 
sequent bona  Jide  purchasa*s,  without  notice,  and  that 
if  it  should  be  deemed  valid,  the  libellant,  before  he 
can  enforce  it  against  the  vessel  to  the  prejudice  of 
such  purchasers,  must  show  that  he  has  exhausted  his 
remedy  against  the  other  properly  included  in  the 
mortgage,  and  owned  by  the  mortgagor. 

My  opinion  is,  that  the  first  point  is  well  taken,  and 
being  decisive  of  the  case,  it  will  be  unnecessary  to  de- 
termine the  other,  although  that  also  might  be  conclu* 
sive  in  equity  against  the  action.  The  mortgage,  upon 
its  &ce,  is  an  absolute  transfer  of  the  schooner,  without 
any  provision  qualifying  the  possession. 

It  is  asserted,  argumentatively,  that  it  was  manifestly 
the  intent  of  the  transaction  that  possession  should  re- 
main with  the  mortgagor,  because  seventy  days  were 
allowed  him  to  redeem  the  incumbrance,  and  also  be- 
cause it  was  stipulated  therein  that  the  mortgagee 
might  claim  the  two  vessels  in  any  port  of  the  world, 
in  case  the  condition  of  the  conveyance  was  not  ful- 
filled. 

I  do  not  deem  it  material  to  determine  the  dgnifica* 
tion  of  those  provisions  in  the  mortgage  conveyance, 
because,  being  stipulations  between  the  mortgagor  and 
mortgagee  solely,  and  never  made  known  to  the  daim- 
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anti  directly  or  by  implication,  they  could  not^upcm  tlit 
aatfaority  of  any  case  referred  to,  uphold  the  inciunbrajice 
indefinitely,  or  to  the  prejudice  of  after  purchaserB. 

The  mortgage  was  executed  December  3d,  1838,  and 
the  claimant  became  the  bona  Jide  purchaser  of  the 
schooner  for  a  valuable  consideration  at  public  auction, 
on  the  29th  of  June,  1841.  This,  in  law,  bars  the  aa- 
sertion  of  a  mortgage  lien  against  him,  even  if  the  ar- 
rangement  be  understood  as  continuing  the  possession 
of  the  vessel  with  the  mortgagor  until  the  mortgagee 
had  a  reasonable  opportunity  to  enforce  the  mortgage 
by  legal  process. 

The  libellant  insists  that  the  case  of  De  Wo^y.  Hdrrii^ 
decided  in  the  Circuit  Court  of  the  First  Circuit,  (4 
Jfoflon,  516,)  settles  the  rule  that  such  continuing  pos- 
session does  not  affect  the  priority  of  his  incumbrance 
on  the  vessel 

The  ship  Ontario,  ready  for  sea  on  a  voyage  to  Can- 
ton, was  conveyed  with  her  cargo  and  its  after  pro- 
ceeds, by  absolute  assignment,  from  her  owner  to  the 
plaintiff  The  conveyance,  however,  was  intended  as 
a  security  to  cover  debts  then  owing  the  assignee  by 
her  owner,  and  thus  operated  equitably  and  at  law  as 
a  mortgage  only.  The  ship  lay  at  this  port  thirty  days 
after  the  execution  of  the  assignment  The  assignee 
did  not  take  possession  of  her,  but  permitted  her  to 
make  the  voyage  in  possession  of  the  mortgagor;  no 
notice  of  the  assignm^it  was  given  on  the  ship's 
papera 

In  a  controversy  between  the  assignee  and  the  cn> 
ditora  of  the  mortgagor,  Judge  Stoiy  held,  that  this 
bemg  a  New-Ywk  transaction,  was  to  be  d^tennined 
conformably  with  the  New- York  law,  and  that  Biml  r. 


Utaa  of  fte  Tccidoi;  or  s 


pffore  It  WW  Made  in  good  fintk  and  withovt 
dcfiud    (2  JL  £L  2i{  4xi  70,  §  5;  Ammt'^  J^Ail  3 
KAWl.aiidem;  7  Kemt,  Uk  ed.  il$,  mfta} 

Ko  direct  endesoe  of  nch  &HMi)faiBthH  faecBcCeni 
bf  die  libelkiift  in  tins  eve;  bvt  it  is  ftirlyr  to  bem- 
plied,  Ihrn  all  tlie  ptoofc^  thattlie  ncmityww  givcm 
flid  takm  without  istentioo  to  defimd,  and  thii  tka 
owerwaa  allowed,  in  good  fcith,  to  fetain 
tte  reHri  to  enaUe  him  to  fiilfil  and  cany  oat  the 
dilioa  npon  wludi  the  anagiOucnt  waa  aada  The 
GoQi%  in  thii  daai  of  OMes,  delennine  the  frcta  iqion 
tte  prindplea  wUdi  govern  trials  fay  JQij,  and  a  jvj 
would  be  wdl  wananted  in  kw  in  ^*^J^"»g  tiiis  ooo- 
Tejrsoce Tslid  (U  Wend  1»6;  26iUdL511;  HUB; 
421;  iMi42S;  4J»a;27L) 

Bat  if  it  this  time  the  ri^t  of  the  libeDant  nnder 
file  mortgage  would  be  ptefimred  in  the  ConrtB  of  dda 
Stele  to  that  of  the  sabseqaent  pnrphsiwr,  tiiis  actioD 
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anmot  be  goyemed  in  the  national  Oomts  bj  nlwof 
law  peculiar  to  the  State  of  Neir-Tozk.  It  has  not 
been  ahown  that  the  law  of  South  Oandina,  where  the 
oonveyaaee  was  ezecoted,  Taries  fixxn  tiie  general  kw, 
tf  that  ftct  wonld  nphold  the  oonreyanee  hero ;  and 
aocofdingly  the  prindplea  recogcaaed  IsfUm  federal 
€Dnrt8)  or  the  Englirii  iiibnnalB,  are  tiioee  which moBt 
control  the  qneBtion  on  this  hearing.  If  <he  oonvej^" 
anoe  in  this  instance  was  absolute^  the  case  of  ifafMlfim 
T.  Busml  (1  Ocme%,  309)  »  in  point,  and  destroys 
the  title  of  the  libeUant  It  setties  the  rale  of  dedsion 
fer  tiiis  Govrty  and  is  moreover  in  conformity  with  tiie 
eufiy  Bbglish  antfaorities,  (1  Burr,  467;  2  J).^A 
687,)  that  an  absolnte  bill  of  sale  of  chatteb  is  itself 
a  fiand,  nnless  posMasion  accompanies  and  foUows  the 
deed 

TbjB  craiclnsion  of  law  cannot  be  diq^laoed  by  Cfri- 
dence  proving  the  (ona^/idst  of  the  transacAion,  and  that 
possession  remains  with  the  grantor  fbv  jnstifiriale  pur- 
poses. This  is  asserted  to  be  the  role  of  the  oommon  law, 
independent  of  the  statate  of  frands,  (1  Oraneh,  309,) 
miless,  perhaps,  an  exception  may  exist  in  case  the 
property  is  so  sitoated  that  possession  coidd  not  be 
takoi  of  it  at  the  time  of  its  assignment  (1  Petenf  B. 
886.)  The  Oonrt  reco^pused  a  distinction  between  the 
sale  of  a  chattel  to  take  eflfoct  immediately  and  one  to 
take  dfect  at  some  fatore  time,  and  assented  to  tltt 
doctrine  of  Bidler,  J.,  on  that  poiat,  (2  A  dt  M  68(r,) 
that  possession  of  the  chattel  continning  with  the  ven- 
dor until  soch  fitnre  time,  or  nntil  the  oonditioii  be 
imfbrmed,  is  concistent  with  ibe  awignmimti  nd  ooiii* 
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I^des  with  the  rale  that  poaseasion  muft  aceompaay  and 
follow  the  conTeTaace. 

That  distinction  supplies  no  aid  to  the  mortgagee  m 
diis  case,  because  the  assignment  to  him  had  immediata 
effect,  and  its  operation  was  not  to  be  deferred  to  a 
period  infuiwro.  The  conditional  ralac,  which  may  be 
regarded  valid  without  a  change  of  poasesaion,  have 
lefCTence  to  a  conveyance  upon  a  condition  other 
than  the  repayment  of  money  loaned.  When  it 
appears,  either  by  express  terms  or  plain  implica- 
tion, that  the  deed  is  intended  only  as  a  secnritf 
for  money,  it  cannot  bar  the  rights  of  creditors  or 
bona  fide  porchasers  against  the  property.  The  doo* 
trines  applicable  to  oonditional  sales  do  not  govern  the 
case  of  a  mortgage.  (Myall  v.  BoUe^  1  Atkinaof^  165, 
170,  before  Lord  Chief  Justice  and  Justice  Chief  Baron, 
and  Burnet,  Justice  of  Common  Pleas,  and  Chief  Justice 
Hardwicke,  17  Vemfy,  196,  note  1.)  Even  if  eandUianal 
sales  can  stand  under  the  statute  of  fraud3  on  a  different 
footing  from  absolute  ones,  the  operation  of  those  authori- 
ties cannot  be  restrained  by  a  different  rule  in  the  Courts 
of  this  State,  if  the  fluctuating  decisions  in  the  State  Courts 
amount  to  the  declaration  of  any  different  doctrine. 

Many  of  the  cases  in  which  the  validity  of  a  mort 
gagee's  title  to  vessels  was  denied,  when  possession  was 
left  with  the  mortgagor,  arose  under  the  English  bank 
mpt  law,  (SoU  on  Shipping^  p.  2,  ch.  1,  eecs.  2,  3, 4,) 
but  the  decisions  proceed  on  general  principles,  hold- 
ing sudi  possession  to  be  fraudulent,  and  that  the  own- 
ership of  the  vendor  is  not  thereby  divested,  (2  JTen^ 
617,)  and  thwefore  apply  with  like  force  as  if  the  ques- 
tion had  been  presented  on  the  part  of  creditors  at 
laj^e,  or  purohasera 
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Another  feature  in  De  Wolf  v.  JEfarm,  whidi  may 
have  conduced  to  the  conclusion  adopted  by  the  Court, 
fa,  that  the  controversy  was  between  creditois  upon 
debts  existing  antecedent  to  the  assignment  Harris 
arrested  the  vessel  to  recover  duties  due  the  United 
States  prior  to  the  execution  of  the  mortgage,  so  that 
the  possession  of  the  vessel  by  the  mortgagor  had  in  no 
Way  induced  a  credit  to  the  fraud  or  prejudice  of  the 
United  States,  and  the  plaintiff  had  secured  the  position 
of  the  most  diligent  creditor. 

Had  the  United  States  been  bona  fide  purchasers  of  the 
ship  for  a  full  consideration  actually  advanced  to  the 
owner,  who  was  in  possession,  the  circumstances  would 
not  fail  to  have  had  an  important  influence,  especially  in 
respect  to  the  relative  equities  of  the  litigating  parties 
The  opinion  delivered  in  the  Court  of  Errors  (26  Wend. 
611)  seems  to  rest  the  argument  in  &vor  of  the  para* 
mount  right  of  the  mortgagee,  without  posseasion,  on  the 
ground  that  there  was  no  reason  to  suppose  the  creditoxs 
opposing  the  mortgage  had  advanced  their  money  on 
any  credit  given,  because  of  the  possession  of  the  pro- 
perty by  the  mortgagor. 

The  case  of  the  sloop  Mary  (1  Paine,  671,  677) 
bears  directly  upon  the  point,  and  determines  that  such 
mortgage  interest  shall  not  be  allowed  to  prevail  against 
a  subsequent  Ixmafide  purchaser  or  incumbrancer,  with- 
out notice.  The  contest  was  between  an  after  bottomry 
creditor  and  a  mortgagee,  out  of  possession  at  the  time 
the  bottomry  was  given,  (by  the  owner  himself)  but 
who  had  acquired  possession  of  the  vessel  under  the 
mortgage  before  suit  brought  on  the  bottomry. 

Judge  Thompson  decides  to  recognise  such  bottomry 
as  superseding  the  antecedent  incumbrance,  and  puts  his 
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dadsion  ^  upon  the  principles  of  the  oommon  law,  as 
wdl  as  of  equity/'  that  the  first  mortgage  most  b^ 
postponed totfaeseooodhypotheoatbii,  becanse  the  owner 
^^was  permitted  to  remain  in  possession,  and  to  act  as 
the  absdnte  owner  of  the  vessel ;  the  register  and  all 
her  papars  standing  in  his  name,  and  without  any  en* 
doraement  showing  any  incumbrance  npcm  the  vessel" 

That  statement  exactly  describes  the  condition  of  this 
vessel,  and  the  conclusion  drawn  from  it  by  the  judge 
appositely  applies  here  also; — the  mortgagee  '^is 
therefore  cha^able  with  negligence  in  permitting  the 
mortgagor  to  appear  as  absolute  owner,  and  thereby 
putting  it  in  his  power  to  impose  upon  a  foreign  cre- 
ditor, who  should  advance  money  upon  the  security  of 
the  vessel" 

The  libellant  must  be  presumed  cognizant  of  the 
voyage  contemplated  by  the  schooner ;  and  as  she  went 
to  the  charge  of  Knight  &  Co,,  at  Havana,  the  pre* 
vious  and  known  agents  of  Brown,  the  owner,  the 
presumption  is  condusive  that  he  was  also  apprised  of 
dial  consignm/mt 

He  allowed  her  to  go  on  that  destination  in  possession 
of  her  papers,  showing  Brown  to  be  owner,  and  with- 
out notice  or  qualification  to  the  contrary,  attached  to 
theuL 

Brown's  sale  of  the  vessel  at  public  auction  for  a 
valuable  consideration,  and  to  a  purdbaser  ignorant  of 
this  circumstance,  and  who  bought  aftar  seeing  her 
papers,  if  not  giving  an  absolute  title  of  itself^  most  be 
regarded  a  ladies  on  the  part  of  the  libellant,  suffident 
to  prevent  him  setting  up  his  mortgage  priority  as 
against  such,  purchaser,  or  those  Ixma^de  deriving  title 
tbrough  him* 
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Allliough  {heseocHuddeiatioiismTistdefiMtthetifleiioir 
brought  forward  by  the  libellant,  yet  the  CJoort  caimot 
orerlook  other  features  in  the  case  operating  against  his 
action,  the  benefit  of  which  the  daimant  may  l^alfy  de- 
mand. The  vessel  was  twice  sold  at  public  auction,  and 
once  at  private  sale ;  at  each  time,  as  it  appeared  <m 
her  papers,  there  was  a  foil  title  vested  in  the  vendor ; 
and  after  a  lapse  of  more  than  two  years  and  a  hal^  with* 
out  questioning  the  validily  of  those  sales,  the  libdlant 
attempts  to  reclaim  her  under  his  secret  incumbrancei 

Haid  he  an  express  hypothecation,  even  by  bottomry 
upon  her,  such  laches,  accompanied  tnth  changes  of 
ownership,  would  bar  the  enforcement  of  it  against  the 
vessel  in  the  hands  of  purchasers  so  acquiring  her. 
(Blair  v.  The  Ship  Oharlea,  4  Oraneh,  328.) 

The  right  of  material  men  to  pursue  their  lien  against 
a  vessel  having  changed  ownership  under  similar  dr* 
cumstances,  was  denied  in  this  Court  several  years  since. 
iTheUHUty,  MS&*) 

The  excuse  that  Ihe  vessel  had  never  before,  within 
the  knowledge  of  the  libellant,  been  found  where  he 
eoold  proceed  against  her,  had  it  been  proved,  could 
not  avail  him,  because,  having  entrusted  the  possession 
to  her  owner,  without  notice  to  others  of  his  lien,  he 
most,  in  the  language  of  the  Courts  in  like  cases,  be 
regarded  as  confidiDg  in  the  integrity  or  solvency  of 
the  owner,  and  aa  having  waived  his  incumbrance  as 
against  subsequent  creditors  or  purchasers.  (  Whittids 
V.  Oane  4*4x1,1  Paige  202.) 

The  case  also  calls  upon  the  Court  to  notioe,  that  the 
mortgage  deed  conveyed  another  vessel,  and  also  real 
estate  to  secure  the  same  debt 
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It  is  a  settled  principle  of  equity  that  an  incumbrancer 
upon  variona  parcels  of  property  mnst  ezhanst  his  re* 
medy  against  that  remaining  with  his  debt<M-,  before  he 
resorts  to.  those  parts  held  by  bona  Jide  purchasers,  or 
under  junior  incumbrancea  (N.  T.  and  Jeney  Steam- 
boat  Co.  v.  Ferry  Company^  1  Bopk.  460 ;  Eipolene  y. 
Stafford^  Ibid.  569 ;  Oavemeury.  Lynch,  2  Paige,  300.) 

The  libel  avers  that  the  libellant  has  no  resomoe  for 
his  debt  other  than  to  his  security  upon  this  vessel,  yet 
he  gives  no  proof  that  the  other  property  embraced  in 
the  mortgage  is  not  an  adequate  security,  nor  that  it 
does  not  still  remain  in  the  ownership  and  possession 
of  Brown. 

The  libel  must  be  dismissed,  with  costs  to  be  taxed 


Thb  Bbio  Nafoleok. 

I(  on  the  tenniiuition  of  a  Toyage,  the  oiMtor  admite  Terbelly  that «  balanoe  ot 
wages  if  doe  a  mariner,  and  when  sued  therefor  alleges,  in  hii  anewer,  that 
he  haa  paid  the  amount  in  fbll  to  him,  it  derolTca  upon  tiie  leipondeot  to 
prore  the  payment 

When  there  is  an  irreoonoilahle  oonfliot  in  the  teetimony  of  witneasei,  and  euoom- 
ttaneee  of  raapieion  attaeh  to  the  eredit  of  them  on  both  tidea,  ttie  balanee  of 
OTidenee  will  be  regarded  at  in  &Tor  of  the  party  haling  the  greaiait  nmnber. 

The  federal  Ooorta  hare  jnriadietion  of  actions  for  wages  for  serrieea  on  board 
foreign  yessels. 

Tlieae  aetions  will  be  entertained  of  right  in  behalf  of  Ameriean  seamen  against 
foreign  Teasels,  owners  or  masters ;  and  will  also  be  readily  anstained  in  be- 
half of  foreign  seamen  against  masters  or  owners  of  foreign  resMls^  when  the 
Toyage  terminates  or  is  broken  up  in  an  Ameriean  port,  or  foreign  seamen 
are  diiehargedlroin  a  foreign  ship  tiiere,  and  are  neeearitooa.  BnttheOonrta 
are  unwilling,  under  other  eiroumstaneei^  to  support  such  aetions,  and  dis- 
courage their  prosecution  in  our  tribunals. 

An  allegation  in  the  answer  thnt  all  the  parties  are  loreignera^  and  the  M^  k 
forsign  pffoperty,  must  be  pcored  by  the  respondent  or  ^^Sm^^^ 


i 
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The  libellant  snes  in  a  Bummary  action  for  wages 
earned  on  board  the  brig  Napoleon,  on  a  voyage  from 
New-York  to  Jamaica  and  back,  and  avers  that  he  is 
an  American  seaman,  and  was  discharged  on  the  arrival 
of  the  vessel  at  this  port,  September  5th,  without  pay* 
ment  of  his  wages.  The  answer  asserts  that  the  vessel 
is  a  British  bottom,  owned  at  the  port  of  St  Johns, 
New-Bmnswick,  and  excepts  to  the  jurisdiction  of  this 
Court  over  the  subject  matter. 

It  admits  the  shipping  and  services  of  the  libellant 
as  charged  by  him,  and  that  the  vessel  returned  to  the 
port  of  New- York  or  on  about  the  3d  day  of  September 
last,  and  avers  that  the  libellant  ^' was  then  paid  off  and 
discharged,  the  voyage  being  ended.'' 

The  answer  reiterates,  in  the  form  of  denial,  the  same 
allegation,  asserting  that  the  libellant  was  not  dis- 
charged without  having  been  first  paid  the  wages  due 
him,  ^^but  on  the  contrary  thereof  the  fiict  was  that 
he,  at  the  time  of  his  discharge,  received  from  the  re- 
spondent the  frill  amount  of  wages  due  him,"  &c.,  and 
proceeds  to  state  in  detail  the  manner  and  amount  of 
payment 

The  libellant  filed  a  general  replication  to  the  answer, 
and  both  parties  put  in  their  proo&  under  the  issue. 
Four  witnesses,  two  on  each  side,  were  examined  before 
a  commissioner,  and  their  depositions  have  been  read, 
and  three  others  have  been  examined  orally  in  C!ourt 

Betts,  J. — ^There  is  no  direct  proof  of  the  discharge 
of  the  libellant,  but  it  appears  that  he  left  the  vessel  on 
her  arrival  here ;  and  no  objection  being  shown  to  his 
80  doing,  although  he  was  repeatedly  afterwards  at  the 
vessel,  it  must  be  taken  as  admitted  by  the  answer,  that 
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he  was  discharged  on  the  3d  or  4th  of  September,  the 
day  the  Yeesd  came  up  to  the  city  fiom  qoarantiiieL 
The  mate  deposes  that  the  libellant's  wages  were  paid 
him  in  foil  bjr  the  captain  in  the  afkemo<m  of  Mondaj, 
the  8th  of  September,  in  the  cal»n  of  the  yesBd,  the 
mate  and  captain^s  wife  being  also  present  Ck>llat«al 
facts  in  proof  fix  this  to  have  been  the  time  when  the 
libellant  carried  a  pitdier  of  water  into  the  cabin  at  the 
reqnest  of  the  mate. 

The  mate  testifies  he  did  not  pay  the  money  himself^ 
nor  have  it  in  his  handa  That  the  detain  took  a 
twenty  dollar  bill  ont  of  his  pocket-book,  laid  it  on  the 
table,  and  then  handed  it  to  the  libellant  The  mate  had 
made  np  the  libellant^s  acconnt  of  wages,  and  fonnd 
there  was  dne  him  twenty  dollars,  deducting  pay- 
ments he  had  previonsly  received  The  whole  wages 
in  arrear  at  the  time  amounted  to  about  twenty-two 
dollars.  The  respondent,  before  this  action  was 
brought,  tendered  the  libellant  two  dollars  in  specie, 
and  the  tender  not  being  accepted,  paid  the  sum  into 
Court,  setting  up  the  tender  in  his  answer. 

Daniel  Dwyer,  a  seaman  on  board,  deposes  that  the 
Kbellant  told  him,  a  day  or  two  after  that  Monday, 
that  he  had  received  all  his  wages  of  the  captain,  except 
about  a  dollar  and  a  half,  which  he  was  trying  to  obtain. 

This  representation  is  contradicted  by  the  libellant's 
proo& 

A  clerk  in  the  office  of  J.  W.  Hallett,  Esq.,  testifies 
that  the  libellant  came  to  the  office  to  have  his  demand 
collected.  On  Thursday,  the  11th  September,  he  left 
his  account  for  $22,  and  the  same  day  notice  was  sent 
the  respondent  firom  the  office  advising  him  thereof  and 
requesting  payment  of  that  sunt 
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That  the  master  came  to  the  office  the  same  day,  ac- 
companied by  his  mate,  and  brought  the  note  i?ith  him. 
He  said  the  wages  had  been  paid  the  libeUant  in  fhll  tiie 
Saturday  prerions,  in  the  afternoon,  towards  evening ; 
that  he  did  not  pay  the  money  himself  bnt  it  was  paid  by 
his  mate.  The  mate  said  nothing.  He  was  directly  along* 
side  the  master  at  the  time  that  statement  was  made. 

The  Saturday  after  (13th)  the  master  came  again  to 
the  office,  and  then  said  that  the  libellant  had  come  to 
the  vessel  Monday  morning  (8th)  for  his  wages,  and 
he  himself  then  paid  him  in  fhlL 

The  answer  was  sworn  to  by  the  master  on  the  17th 
September,  six  days  after  the  statements  made  at  Mr. 
Hallett's  office,  in  Uie  presence  of  the  mate,  and  to  which 
the  assent  of  the  mate  must  be  implied ;  and  the  dis- 
crepancy between  the  answer  and  the  declarations  made 
by  the  captain,  and  the  after  testimony  of  the  mate,  is 
of  a  character  to  ezdte  strong  suspicions  against  the. 
integrity  of  these  partiea 

The  answer  avers,  in  positive  terms,  .that  the  vessd 
arrived  here  on  or  about  the  3d  of  September,  '*  when 
the  libellant  was  paid  off  and  discharged,  the  voyage 
being  ended;"  and  to  demonstrate  that  his  attention 
was  fixed  to  this  connection  of  fiicts,  and  that  he  meant 
to  make  it  emphatic,  in  the  next  artide  of  his  answer 
he  repels,  by  a  positive  denial,  an  assertion  in  the  libel, 
sworn  to  the  16th  September,  *^  that  he  (libellant)  had 
been  discharged  out  of  and  from  the  services  of  said 
vessel,  without  being  paid  the  balance  of  wages  due 
him,  &C.,  amounting  to  twenty  dollars  and  upwards," 
and  aveia  the  fiict  to  be,  on  the  contrary,  that  the  libels 
lant,  at  the  time  of  his  discharge,  received  from  the 
respondent  the  full  amount  of  his  wagea 
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The  main  fiiet  stated,  that  the  wages  had  been  paid 
before  suit  brought,  would  be  sufficient,  if  prored,  to 
bar  the  action,  although  the  time  or  place  of  payment 
might  not  correspond  with  the  allegations  of  the  answer, 
and  the  Court  wonld  not  r^aid  sacfa  Tariations  as  ma- 
teriaL 

But  these  particnlais  beoomeof  significant  importance 
towards  determining  between  conflicting  proofe,  whether 
the  alleged  payment  was  ever  made. 

Three  witnesses  for  the  libellant  testify  that  ihej 
went  with  him  to  the  vessel  the  8th  of  Septemb^,  to 
procure  his  wages ;  it  was  the  Monday  afternoon  re- 
ferred to  by  the  mate.  They  identify  the  time,  as  he 
does,  by  the  circumstance  of  the  pitchy  of  water  brought 
by  the  libellant  to  the  cabin. 

All  these  witnesses  swear  that  neither  the  captain  or 
mate  were  present  in  the  cabin  with  the  libellant  at 
that  time,  and  that  he  merely  carried  the  pitcher  of 
water  there,  and  came  immediately  out  The  mast^ 
and  his  wife  were  on  deck.  The  mate  was  there,  also, 
with  a  book  in  his  hand ;  and  it  appears,  from  other 
evidence,  the  vessel  was  at  the  time  discharging  cargo. 

The  witnesses  all  saw  the  libellant  go  up  to  the  mas- 
ter and  address  him,  as  if  making  some  inquiry,  and 
two  of  them,  Joyce  and  Young,  testify  that  they  were 
standing  near  him,  and  heard  him  ask  the  master  if  he 
would  settle  with  him  or  pay  his  wages;  and  the  master 
replied  he  would  pay  him  as  soon  as  the  cargo  was  dis- 
charged or  out ;  and  all  the  witnesses  swear  that  no 
money  was  paid  him  that  day  by  the  mast^.  These 
two  witnesses  state  further  that  they  went  again  with 
the  libellant  to  the  vessel  on  Tuesday  and  Wedn^esday 
following  that  day.     Both  assert  that  the  master  was  not 
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on  board  on  Tuesday,  and  say  that  the  libellant  aaked 
the  mate  when  the  master  wonid  pay  his  wages,  and  the 
mate  replied  he  wonId  not  pay  them  until  the  cargo  was 
out  Young  says  the  mate  made  the  like  answer  to 
the  same  inquiry  on  Wednesday,  the  master  not  being 
on  board ;  but  Joyce  says  it  was  the  master,  and  not  the 
mate,  who  made  that  answer  on  Wednesday. 

Three  witnesses,  Joyce,  Peterson  and  Young,  all 
swear  that  Daniel  Dwyer  came  to  the  libellant^s  board- 
ing-house on  Sunday,  (the  14th,)  and  inquired  for  the 
libellant,  and  then  asked  him  if  he  had  got  his  wages 
from  the  master.  The  libellant  replied  he  had  not 
Dwyer  then  told  him  that  he  would  not  get  them  with- 
out suing  the  master,  and  if  he  (Dwyer)  had  his  things 
ashore,  he  would  not  go  in  the  vessel 

Upon  the  main  fact  of  payment  the  two  classes  of 
witnesses  stand  in  direct  and  positive  contradiction 
with  each  other,  and  under  circumstances  which  admit 
of  no  ground  for  supposmg  there  is  with  them  any 
mistake  or  forgetfulness  in  the  matter.  On  the  one 
side  or  the  other,  there  is  unequivocal  perjury. 

In  considering  the  evidence  to  determine  how  the 
credibility  preponderates  upon  that  issue,  the  Court 
cannot  overlook  the  incongruity,  in  some  collateral  par- 
ticulars stated  by  the  libellant's  witnessea  Nor  under 
circumstances  awakening  distrust  as  to  the  integrity 
and  motives  of  the  witnesses  on  each  side,  can  it  escape 
notice  that  the  libellant  and  his  witnesses  are  colored 
people,  all  lodging  together,  and  that  the  keeper  of 
this  boarding-'house  has  this  suit  chiefly  under  his  own 
management  and  direction,  and  undoubtedly  is  to 
receive  its  proceeda  These  circumstances  afford  color 
for  suspicion  of  coimivance  between  these  parties,  or  at 
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leMt  tfait  tkoe  witDOKS  bcre  been  liroa^  tD 
•tffoii^lj'  |vcpiMKBKd  fcr  tli6  lihfBmt,  md  vctj 
Binlfr  tte  inftnaice  of  thor  boudn^*lioQK  keeper. 

TheK  cofomdentiaiim  would  probdMf  deaerre  weiglit 
beyond  that  of  mete  sm^iidoii  had  the  defesee  aet  ep 
on  the  port  of  the  le^pondent  been  ingeneoos  end  oos- 
flirtent  The  Court  might  then  SkI  coapeDed  to  dii- 
r^ptfd  the  fiu^t  of  a  greater  number  of  wituemca  on 
the  part  of  the  libdhnt,  and  decree  oonfinmaUy  to  the 
direct  and  positiTe  testimonjof  the  mate,  cofrrtibaataA 
hf  diat  of  Dwjer,  as  to  the  adndmions  and  dedaratioiB 
of  the  fibdlant 

Bat  the  glaring  diaoepancj  between  the  anawer  and 
Ihe  proob^  the  conibsed  and  oontndictary  dedantaouB 
of  the  master,  in  Mr.  Hallett'a  office,  the  mate  being 
prefl^it,  and  apparency  assenting  to  the  statements 
made  hy  the  master,  and  then  testifying  to  one  in  direct 
oppontion  to  than,  in  mj  jndgm^it,  tend  to  depreciate 
the  refiableneas  of  the  defence  qnite  as  mndi  aa  the 
dispamging  circomstanoes  bearing  against  the  credi- 
bili^  of  the  libdhmt's  witnesses  do  against  the  jnstnesB 
of  the  action. 

In  this  confused  and  conflicting  state  of  the  testi- 
mony, the  numerical  soperiority  of  witnesses  with  the 
libeUant  ought  to  be  regarded  as  at  least  neutrafising 
the  evidence  of  the  respondent  on  this  defence  of  pay- 
ment 13iat  the  wagea  demanded  had  been  earned, 
and  were  due  to  fhe  libellant  on  the  arriTuI  of  the  res- 
sel  at  this  port,  is  admitted  in  substance  by  the  answer. 
It  devohres  upon  the  respondent  to  discharge  himself 
ftom  that  debt 

The  state  of  the  pleading,  as  well  as  nature  of 
tiie  defence,  casts  the  burthen  of  proving  such  satisfeo- 
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tion  upon  the  respondent  It  is  always  with  the  party 
who  offers  an  affirmative  fact  in  support  of  his  case. 
(Phelpa  V.  Hartwell^  1  Mass.  JB.  71 ;  Biickmtnster  v. 
Perry^  4  Mass.  R.  593.)  An  answer  alleging  payment 
is  of  that  character ;  it  places  the  burthen  of  proof  up- 
on the  respondent  The  respondent  is  bound  to  main- 
tain the  allegation  by  evidence  clearly  and  satis&ctorily 
overbalancing  that  of  the  demandant  It  is  not  enough 
to  do  that  for  him  to  make  out  a  probable  case  in  his 
&vor ;  he  must  render  it  reasonably  certain. 

Undar  this  feature  of  the  case^  I  shall  decree  that 
the  libelknt  recover  the  wages  claimed,  together  with 
summary  costs,  to  be  taxed.  The  two  dollars  deposit- 
ed in  Court  by  the  respondent  is  to  be  applied  in  part 
payment  upon  this  decree. 

The  exception  taken  to  the  jurisdiction  of  the  C!ourt 
because  of  the  foreign  character  of  the  vessel  and  her 
master^  cannot  i^evaiL  It  has  not  been  proved  that 
the  libellant  is  an  alien ;  and  were  it  so,  the  law  atfbrds 
no  exemption  of  foreigners  or  their  vessels  from  the 
jurisdiction  of  this  Court 

Not  if  both  parties  were  aliens  would  that  fact  a£fect 
the  power  of  the  Court;  it  has  cognizance  of  the  sub- 
ject matter,  «ltiK)ugh,  as  a  general  usage,  it  forbeara 
ezeroising  its  jurisdiction  over  controversies  between 
foreign  seamen  and  shipmasters.  But  it  is  no  way  pro- 
bable it  would  withhold  it  in  such  case^  when  the  suit 
is  for  wages  by  a  seaman  who  had  c<Hnpleted  his  con*i 
tract  and  voyage,  and  was  discharged  from  his  vessel 
Nor  woold  its  jutisdiction  be  denied  in  case  the  voyage 
was  broken  up  in  an  American  port,  leaving  the  crew 
in  a  neoesdtous  condition,  with  outstanding  wages  due 
them.  Decree  for  the  libellant 

Na$h  dt  Manchester^  for  libellant 

P.  HomiUon  for  claimant 
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The  Ship  Philadblphia* 

A  aeftman  iMTing  *  ihip  at  *  foreign  port  during  lier  Toyage,  with  or  withovl 
lesTO,  and  not  Intoning  inthin  *  i^Monable  time  bofore  another  man  if  1^^ 

in  his  plaee,  foif eiti  the  wages  then  due  him. 

If  he  abandonB  the  ihip  by  consent  of  the  master,  sueh  mutual  agreement  annuls 
the  shipping  contract  between  them,  and  the  seaman  cannot  afterwatds  ra- 
elnim  his  plaoe  on  board  the  ahipi  The  master  may  be  saljeet  to  penaltiaa 
or  the  ship  to  a  charge  ot  extra  wages,  by  podttve  law,  for  abandoning  or  leay- 
ing  a  seaman  in  a  foreign  port,  but  this  does  not  reinstate  the  shipping  oontraet 

After  a  mariner  has  ToluntMily  left  his  Teasel  in  a  loreign  port  without  laarv 
of  the  ofileer  in  command,  and  his  place  has  been  supplied  by  another,  ha 
cannot  acquire  a  tight  to  be  reinstated  and  to  wages,  by  coming  dandea- 
tinely  on  board,  and  remaining  concealed  from  her  officers  until  she  la  out  al 


The  master,  under  such  circumstances,  is  authorised  to  compel  him  to  work  his 
passage  whilst  he  continues  with  the  ship,  and  no  eogagement  to  pay  him 
wages  can  be  implied  therefrom. 

When  a  seaman  recelTes  payment  for  wages  during  an  outward  Toyage  appar- 
ently equal  to,  and  rather  exceeding  the  amount  due,  and  afterwards^  without 
demanding  ftirther  payment^  Toluntarily  leaTcs  the  Teasel,  and  on  her  return 
to  her  home  port  brings  suit  against  her  for  wages  for  the  full  Toyage,  the 
Oourt  will  not  order  a  reference  to  compute  the  exact  state  of  his  claim  when 
he  abandoned  the  Tsssel,  but  will  dismiss  the  libel,  with  coats,  against  him. 

Tms  libel  was  filed  in  rem  for  the  recovery  of  wages. 
It  alleges  that  the  libellant  shipped  at  New-York,  on 
board  the  ship  Philadelphia,  to  perform  a  voyage  to 
Hamburgh  and  back  to  New-York,  at  $15  per  month. 
That  he  entered  into  her  service  the  2d  day  of  May, 
1846,  and  continued  on  board  until  after  arrival  at 
Hamburgh  and  her  return  to  New- York. 

The  defence  in  the  cause  offered  by  the  respondent 
was,  that  the  libellant  deserted  the  ship  during  the  voy- 
age, and  was  never  afterwards  received  into  her  ser- 
vice, and  that  all  right  to  wages,  if  any  were  due,  was 
thereby  forfeited. 
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On  the  24th  June  the  libellont  left  the  ship  to  ayoidf 
as  he  asserted,  being  arrested  by  the  police  of  Ham- 
burgh, for  a  previous  desertion  from  a  Russian  yessel. 
Two  of  the  seamen  testified  that  he  asked  leave  of  the 
mate  to  go  ashore,  and  that  the  mate  gave  him  leave, 
directing  him  to  be  sure  to  come  back  again;  and  that 
libellant  engaged  to  come  on  board,  if  not  before,  when 
the  vessel  went  down  the  river  to  Coxaven.  The  mate 
testified  that  he  never  gave  the  libellant  permission  to 
go  ashore ;  that  he  left  the  ship  in  the  absence  of  the 
master,  and  without  leave  of  him,  the  mate.  Proof  of 
the  declarations  of  the  libellant  also  were  given  to  cor- 
roborate the  mate's  testimony.  The  mate  ftui;her  testi- 
fied  that  he  entered  the  name  of  the  libellant  the  day 
he  left  the  ship,  on  a  slate,  (the  log-book  being  on 
shore,)  as  absent  without  leave ;  and  when  the  log- 
book was  brought  back  to  the  vessel,  he  transcribed 
into  it  the  entry  made  on  the  slate.  The  log-book 
having  that  entry  in  it  was  offered  in  evidence  to  prove 
the  desertion  of  the  libellant,  and  was  objected  to  as 
incompetent  evidence.  It  further  appeared  that  the 
Ubelknt  got  on  board  the  ship  in  Coxaren  harbor,  in 
the  night  of  the  6th  July,  without  the  knowledge  of  any 
of  the  officers,  and  secreted  himself  there ;  and  after  the 
ship  had  got  under  way,  and  was  twenty-five  miles  at 
sea,  he  made  his  appearance  on  deck,  and  that  was  the 
first  knowledge  the  officers  had  of  his  being  in  the  ship. 

One  of  the  seamen  testified  that  he  met  the  libellant 
in  Hamburgh  some  days  after  he  left  the  vessel,  and  at 
his  request,  told  the  master  the  libellant  would  join  the 
ship  again  at  Hamburgh,  or  down  the  river,  and  wished 
his  dothes  should  not  be  sent  ashore.  The  steward 
swore  he  was  present  at  that  conversatioui  and  the  mas* 
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It  is  a  settled  principle  of  equity  that  an  iiMmmbnuioer 
upon  various  parcels  of  property  must  exhaust  his  re- 
medy against  that  remaining  witib  his  debtor,  before  he 
resorts  to.  those  parts  held  by  bona  Jide  purchasers^  or 
under  junior  incumbrancea  (N.  T.  and  Jertey  Sleamr 
boat  Co.  y.  Ferry  Company^  1  Hoph.  460 ;  Ripolena  y. 
Stafford,  Ihtd,  669 ;  Oovemeur  v.  Lyfich,  2  Paige,  300.) 

The  libel  avers  that  the  libellant  has  no  resomce  for 
his  debt  other  than  to  his  security  upon  this  vessel,  yet 
he  gives  no  proof  that  the  other  property  embraced  in 
the  mortgage  is  not  an  adequate  security,  nor  that  it 
does  not  still  remain  in  the  ownership  and  possession 
of  Brown. 

The  libel  must  be  dismissed,  with  costs  to  be  taxed 


The  Bbig  Napolbok. 

I(  on  tli6  tennination  of  a  Toyage,  tli«  nuular  admiU  Terbally  that  a  lialanoa  at 
wages  ia  da«  a  mariner,  and  when  sned  therefor  aUegaa^  in  hie  answer,  tliat 
lie  haa  paid  the  amount  in  fbll  to  him,  it  doTolTet  upon  tiM  iwpondint  to 
proTO  tha  paymant 

When  there  is  an  irreoonoilable  oonfliot  in  the  testimony  of  witnesses,  and  eiroam- 
stances  of  suspicion  attaoh  to  tha  credit  of  them  on  both  tides,  tiM  balanca  of 
cTidanoe  wiU  be  regarded  as  in  £iTor  of  the  parly  having  the  gnatest  number. 

The  federal  Courts  haye  Jurisdiction  of  aetioas  for  wages  for  serrieea  on  board 
foreign  yessela 

lliese  actions  will  be  entertained  of  right  in  behalf  of  Ameriean  seamen  against 
foreign  Tessels»  ownen  or  masters ;  and  willalso  be  readily  sustained  in  be- 
half of  foreign  seamen  against  masters  or  ownen  of  foreign  Tessels^  when  the 
Toyage  terminates  or  is  broken  up  in  an  American  port»  or  foreign  seamen 
are  disehaiged  from  aforeign  ship  Chere^  and  are  necessitouiL  ButtheOourta 
are  unwilling,  under  other  ciroumstanoei;  to  support  such  actions^  and  dis- 
courage their  prosecution  in  our  tribunals. 

An  allegation  in  the  answer  that  all  the  parties  are  Ibreignen^  and  the  ship  ii 
feffiiga  properly,  must  be  proved  by  the  respondent  or  *U{">titt 
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The  libellant  sues  in  a  sammaiy  action  for  wages 
earned  on  board  the  brig  Napoleon,  on  a  voyage  from 
New- York  to  Jamaica  and  back,  and  avers  tiiat  he  is 
an  American  seaman,  and  was  discharged  on  the  arrival 
of  the  vessel  at  this  port,  September  6th,  without  pay- 
ment of  his  wage&  The  answer  asserts  that  the  vessel 
is  a  British  bottom,  owned  at  the  port  of  St  Johns, 
New-Bmnswick,  and  excepts  to  the  jurisdiction  of  this 
Court  over  the  subject  matter. 

It  admits  the  shipping  and  services  of  the  libellant 
as  charged  by  him,  and  that  the  vessel  returned  to  the 
port  of  New-York  or  on  about  the  3d  day  of  September 
last,  and  avers  that  the  libellant  ^^  was  then  paid  off  and 
discharged,  the  voyage  being  ended.'' 

The  answer  reiterates,  in  the  form  of  denial,  the  same 
allegation,  asserting  that  the  libellant  was  not  dis- 
charged without  having  been  first  paid  the  wages  due 
him,  ^^but  on  the  contrary  thereof,  the  fact  was  that 
he,  at  the  time  of  his  discharge,  received  from  the  re- 
spondent the  full  amount  of  wages  due  him,''  &c.,  and 
proceeds  to  state  in  detail  the  manner  and  amount  of 
payment. 

The  libellant  filed  a  general  replication  to  the  answer, 
and  both  parties  put  in  their  proofs  under  the  issue. 
Four  witnesses,  two  on  each  side,  were  examined  before 
a  commissioner,  and  their  depositions  have  been  read, 
and  three  others  have  been  examined  orally  in  Court 

Betts,  J. — ^There  is  no  direct  proof  of  the  discharge 
of  the  libellant,  but  it  appears  that  he  left  the  vessel  on 
her  arrival  here ;  and  no  objection  being  shown  to  his 
so  doing,  although  he  was  repeatedly  afterwards  at  the 
vessel,  it  must  be  taken  as  admitted  by  the  answer,  that 
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him ;  his  case  would  have  stood  upon  an  entirely  di^ 
ferent  footing  from  that  of  a  deserter  returning  paur 
tentlj  to  the  ship,  and  proposing  a  submission  to  her 
authority,  or  that  of  a  wrong-doer,  who  had  been  ex- 
pelled tiie  ship  by  the  master  for  misconduct  on 
board  In  either  of  these  cases,  the  law,  upon  the  sub- 
sequent and  full  submission  of  the  seaman,  may  inter- 
pose, and  exact  from  the  master  a  condonation  of  the 
offence,  and  a  restoration  of  the  seaman  to  his  place  in 
the  ship.     {CuTta  RigMs  of  Seamen^  160.) 

The  master  may  also,  by  positive  law,  be  subject  to 
damages  or  penalties  for  leaving  a  seaman  abroad,  or 
even  discharging  him  by  his  consent ;  (Ad  Feb.  28, 
1803,  §  3;  AhhoU,  147,  and  notes;)  but  that  liability 
rests  on  other  grounds  than  that  the  contract  still  sub* 
sists  between  the  mariner  and  the  ship.  The  principle 
and  purpose  of  the  rule  is  to  control  the  punitive 
power  of  the  master  in  relation  to  the  misconduct  or 
negligence  of  seamen,  and  to  coerce  the  exercise  by  him 
of .  the  pardoning  power  in  cases  equitably  and  fairly 
entitled  to  claim  it,  and  with  a  leniency  and  liberality 
adapted  to  the  dispositions  and  capacities  of  seamen, 
as  well  as  the  quality  and  effect  of  their  wrongful  con 
duct  towards  the  ship.  (  Wh^ton  v.  The  Commerce^  1 
Peters'  Adr.  Dec  160 ;  Abbott,  147,  and  notes.) 

What  the  libellant  could  not  secure  to  himself  by  an 
open  offer  to  return  to  the  vessel,  he  cannot  effect  sur- 
reptitiously. His  entry  clandestinely  on  board,  and 
seoreting  himself  there  without  the  knowledge  of  the 
master,  does  not  restore  him  again  to  the  service  of  the 
ship,  and  entitle  him  to  demand  the  place  and  privil^^ 
of  one  of  the  crew.  His  desertion  from  the  ship,  or 
agreement  with  the  master  to  leave  her,  annulled  the 
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contract  he  had  made  with  her  owners,  and  a  new  en- 
gagement would  be  necessary  to  clothe  him  with  any 
rights  against  the  yessel  for  after  services  on  board 

Those  rights  result  from  contract,  express  or  implied, 
and  the  mere  rendition  of  services  under  circumstances 
negativing  the  idea  that  they  were  voluntarily  accepted 
by  the  master,  or  with  a  view  to  the  benefit  of  the  ship, 
will  lay  no  foundation  for  a  claim  of  compensation 
against  her  or  the  master.  The  evidence  is  clear  that 
the  master  ordered  the  libellant  to  work  his  passage, 
in  order  to  indemnify  the  owners  for  the  expense  im- 
posed upon  the  ship  by  his  unauthorized  and  unjustifia- 
ble intrusion  on  board.  The  ship  waa  out  at  sea  when 
he  exhibited  himself  to  the  master,  and  could  not  then 
be  freed  from  him.  The  master  could  rightfully  have 
^forced  this  service  upon  him  without  his  consent ; 
but  I  think  there  is  sufficient  evidence  that  the  libel- 
knt  freely  agreed  to  comply  with  that  order.  He  was 
told  his  place  was  supplied  by  another,  that  his  services 
were  not  wanted,  and  that  his  clothes  and  effects  were 
sent  ashore  at  Hamburgh.  He  replied  he  did  not  ask 
for  them,  and  only  wanted  a  passage  to  New- York. 
This  sufficiently  establishes  the  consent  of  the  libellant 
to  do  duty  on  board  in  satisfaction  of  his  passage,  and 
not  in  the  character  of  one  of  the  ship's  crew. 

He  had  received,  as  it  appears,  in  pay  and  hospital 
money,  when  he  left  the  ship,  $26  80,  and  his  wages 
on  the  outward  voyage  amounted  to  only  $26  50. 
On  this  statement  of  the  account  he  had  been  ahready 
overpaid.  In  this  point  of  view  there  would  be 
nothing  for  the  forfeiture  to  act  upon  beyond  the  con- 
tract, if  he  is  held  to  have  incurred  one. 

A  more  exact  computation  may  possibly  show  there 
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WBB  sdll  a  balance  in  his  &yor,  but  as  no  aaoh  balance 
was  claimed  at  the  time  by  him,  I  do  not  consider  it. 
advisable  to  send  the  case  to  a  commissioner  on  that  in- 
qniry,  as,  independent  of  the  right  of  forfeiture,  the 
daimant  wonld  more  than  extinguish  the  balance,  if 
any  is  fonnd  due,  by  the  costs  to  be  decreed  against 
the  libellant.  I  shall,  therefore,  order  the  libel  dis- 
with  costs. 


The  Bbig  Harriet. 


Coorts  of  Utr,  m  a  general  rule,  require  eflldatiU  to  ti&e  meritB  of  a  eaiue  to  be 
made  by  the  partiM  to  the  aetion,  where  a  qnettioii  of  dOigenee  or  ^ood  fUth 
if  inTolTed,  but  the  mle  is  not  inflexible,  and  the  deposition  of  the  atlomey* 
upon  good  cause  being  shown,  is  suflSeient 

Hie  striet  ndes  of  the  common  law  are  not  applicable  to  Admiralty  practice. 
Ihe  proetor  is,  in  many  cases  in  point  of  £ict,  diMMfiiM  lUU,  clothed  with  all 
the  aathority  of  the  party  himsell 

Withont  regard  to  that  dirtinction,  Coorts  proceeding  according  to  the  civil  law, 
admit  proctors  to  ezereiie  all  the  lonetioiis  of  attomeyi  at  law. 


Pritehard^  for  the  claimant 


;  ; . 


Muloch^  for  the  libellant 

Betts,  J. — ^A  motion  has  been  made  in  this  case,  that 
the  libellant  be  required  to  file  additional  security  for 
costs.  It  was  opposed,  upon  the  ground  that  the  affi- 
davit upon  which  the  motion  is  based  is  made  by  the 
proctor  in  the  cause,  and  not  by  the  claimant,  whom  he 
representa 
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The  courts  of  law,  as  a  general  rule,  require  affida- 
vits to  the  merits  of  a  cause,  and  in  those  instances, 
where  the  diligenoe  and  good  fisdth  of  a  party  are  in 
question,  to  be  made  by  the  party  himself  Still  the 
rule  in  those  cases  is  not  inflexible,  for  the  deposition 
of  an  attorney  or  other  person,  may  be  substituted, 
when  good  cause  is  shown  for  the  change.  (  Williams 
V.  Magtll,  1  iC  Blackstme,  637;  Peck's  N.  P.  97; 
Oeib  y.  Icard^  11  Johnson  B.  82 ;  Roosevelt  y.  Dafe,  2 
Cowen^  581;  GkoBe  v.  Edward  A  Bull^  2  Wend. 
283.) 

In  strictness,  the  principle  upon  which  the  affidavit 
of  the  actual  party  is  demanded  would  scarcely  apply 
to  proceedings  in  Admiralty  Courts,  as  the  proctor 
there,  for  many  purposes,  is  in  fact  dominua  litis^ 
clothed  with  all  the  authority,  and  bearing  the  respon- 
sibilities of  the  party  himself  (^Gierke's  Praa^ia^  tit  7 ; 
i&.  48;  76.  51 ;  Betta' Pt.  10.) 

Although,  by  the  rules  of  this  Court,  its  practice  is 
assimilated  to  that  of  the  Supreme  Court  of  the  State 
upon  questions  which  it  has  not  specifically  provided 
for,  yet  that  would  not  change  essentially  the  features 
of  Admiralty  practice,  when  variant  from  that  of  the 
common  law. 

But  1  think,  in  this  case,  it  is  in  consonance  with  the 
established  course  of  law  Courts  to  allow  affidavits,  on 
motions  incidental  to  a  cause,  and  when  the  facts 
cannot  be  supposed  to  rest  peculiarly  in  the  knowledge 
of  the  party^  to  be  made  by  attorneys  and  proctors. 
(2  Wend.  283.) 

This  is  the  invariable  course  in  Courts  proceeding 
according  to  the  civil  law,  the  source  of  the  Admiralty 
practice,  without  reference  to  any  special  functions  of 
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a  proctor  differing  from  a  mere  attorney.     (  OaiuJker  y. 
Bmks,  3  Martin  N.  &  (Lou.)  643.) 

The  motion  is  accordingly  granted 


Qraham  et  al  v.  Ho8Eik& 

Th«  tostimoiiy  of  the  libelUnti  themidlTM  in  an  netum  in  rtm,  iht  one  for  tho 
other,  although  legally  admieiible,  ought  to  be  narrowly  seratiniied  and 
reeeiTed  with  caution. 

Oouit  of  a  forttgn  power  will  take  eogniaanee  of  the  eUime  of  icanien  for 
their  wages^  only  in  eases  of  flagrant  wrong  or  snifering  on  their  part^  but 
not  upon  an  alleged  breaeh  of  contract,  much  less  to  decide  upon  a  gMtuUum 
mtrmt    lliey  should  seek  redress  from  their  own  eonsuL 

Serrioes  rendered  on  board  a  ship  while  at  the  dock  in  IiTerpo<4,  does  not  give 
to  the  demand  for  wages  a  maritime  character,  of  which  an  Admiralty  Court 
ean  take  oognizanoe. 

This  is  an  action  in  personam  against  the  master 
of  the  steamship  Great  Britain,  a  British  vessel,  to 
recover  wages  for  services  by  the  libellants  on  board 
that  ship  from  New- York  to  Liverpool  and  back  to 
New-York. 

The  libel  alleges  that  the  libellants  are  mariners  and 
firemen  by  trade  and  profession,  and  that  they  shipped, 
on  the  30th  of  August  last,  on  board  the  Great  Britain, 
as  firemen,  to  perform  the  voyage  aforesaid,  at  the  rate 
of  £4  sterling  each  per  month ;  that  they  continued 
with  the  vessel,  performing  services  until  her  return  to 
this  port,  when  they  were  both  discharg;ed,  leaving  due 
to  Graham  $20  and  upwards,  and  to  Currie  $14  and 
upwards,  which  the  master  refrises  to  pay. 

The  answer  denies  the  agreement  set  up  by  the  libel- 
lants, and  avers  that  Currie  alone  hir^  on  board  the 


NOVEBfBER,  1845.  326 


Gmhamv.  Hoddni^ 


ship  from  the  port  of  New-York  to  liverpool,  and  at 
the  rate  of  £4  per  month  wages,  and  that  Ghraham  was 
received  on  board,  with  the  privilege  to  work  his  pas- 
sage out  to  Liverpool  without  pay. 

It  further  denies  that  the  libellants  did  duty  on  board 
as  they  allege ;  and  charges  that  Gurrie  having  received 
an  injury  in  Liverpool  upon  his  discharge  from  the  ship, 
was  admitted  on  board  at  his  urgent  request,  to  be 
brought  back  to  this  port ;  and  that  he  was  unable  to  do 
duty' during  the  return  voyage ;  that  after  Graham  had 
been  discharged  at  Liverpool,  he  earnestly  solicited  to 
be  permitted  to  come  on  board  and  work  his  passage 
back  to  New-York,  and  was  so  received ;  but  that  on 
the  voyage  back  he  refused  to  do  such  reasonable  duty 
as  was  required  of  him,  and  denies  that  any  wages  are 
due  to  either  libellant 

The  answer  admits  the  charge  in  the  Ubel  that  no 
written  or  printed  agreement  was  signed  by  the  libe- 
lants, but  avers  that  the  ship  is  a  British  vessel,  and 
denies  the  jurisdiction  of  this  Court  over  the  subject 
matter. 

Betts,  J. — ^The  two  points  of  law  presented  by  the 
pleadings,  and  one  of  which  was  the  position  most 
strongly  urged  on  the  hearing,  I  shall  pass  over  as  not 
necessary  to  be  decided  in  this  case. 

For,  first,  if  the  libellants  could  establish  their  posi- 
tion, that  foreign  vessels  come  within  the  act  of  Con- 
gress of  July  20,  1790,  requiring  the  masters  of  vessels 
on  foreign  voyages  to  enter  into  written  or  printed 
articles  with  their  seamen,  or  else  to  pay  them  the 
highest  wages  allowed  at  the  port  of  shipment  within 
the  preceding  three  months ;  or  if  the  jurisdiction  of 
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the  Court  is  unquestionable,  neither  point  decided  in 
the  affirmative  would  aid  the  libellants,  because  they 
fail  to  prove  any  ground  of  claim  to  wages  in  the  case. 

The  only  testimony  offered  by  the  libellants  in  sup- 
port of  their  claims  is  that  of  each  libeUant, swearing 
for  his  co-libellant 

This  species  of  evidence,  though  legally  admissible 
in  actions  in  rem  by  seamen  for  wages,  is  always  ad- 
mitted with  great  caution,  and  necessarily  with  very 
considerable  distrust  The  temptation  to  indulge  in 
strong  statements  in  their  own  favor  is  exceedingly 
pressing,  and  the  inducement  operating  upon  the  mind 
of  each  witness  from  his  personal  interest  in  the  subject 
matter  of  the  suit,  is  enough  to  put  to  the  severest  test 
the  veracily  of  suitor&  For  the  persuasion  is  con- 
stantiy  before  their  minds,  that  the  testimony  they  are 
giving  will,  to  a  greater  or  less  degree,  influence  the 
judgment  which  is  to  be  pronounced  upon  their  own 
case. 

It  is  by  no  means  clear,  that  when  seamen  unite  in 
actions  in  personam^  they  are  not  subject  to  the  common 
law  rules,  applicable  to  joint  parties,  or  if  they  are  per- 
mitted to  sue  for  and  recover  on  distinct  and  inde- 
pendent claims,  that  they  should  then  be  competent 
witnesses,  each  for  the  other,  in  such  actiona 

Waiving  this  matter,  however,  as  an  objection  not 
raised  on  the  part  of  the  respondent,  and  receiving  the 
evidence  of  the  parties  as  legally  admissible,  it  does  not 
•establish  any  contract  of  hiring  made  with  them  by  the 
respondent,  or  any  agent  of  the  vessel. 

They  did  not  ship  the  same  day,  and  were  not  to- 
gether when  the  bargain  was  made  upon  the  subject 

Currie  testifies  that  Graham  was  on  board  and  did 
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dntgr  as  a  ficemaa,  and  was  to  have  £4  per  month,  but 
he  does  not  state  any  person  with  whom  the  agreement 
was  made. 

Graham  states  that  he  saw  Curriers  name  on  the  chief 
engineer's  book  for  £4  per  month,  but  does  not  know 
what  he  agreed  to  take ;  heard  the  chief  engineer  say 
that  they  were  to  have  £4  per  month. 

This  testimony  is  clearly  insufficient  to  make  out  the 
case  set  up  by  llie  libellanta  It  does  not  appear  but 
that  these  men  are  British  seamen,  and  residents  of 
Great  Britain,  nor  that  they  were  discharged  at  the  in- 
stance of  the  respondents,  without  being  permitted  to 
return  with  the  vessel  to  her  home  port  If  they  were 
so  discharged,  their  proper  course  would  be  to  seek 
redress  from  their  own  consul.  Courts  of  a  foreign 
power  would  take  cognizance  of  their  claim  to  wages 
only  in  case  of  flagrant  wrong  or  suffering  on  their 
part,  but  not  upon  the  ground  of  a  breach  of  contract, 
much  less  to  decide  upon  a  qtmntum  meruit  for  services  * 
rendered  in  a  British  vessel 

The  case  upon  the  libellants'  own  showing  would 
not,  therefore,  justify  a  decree  in  their  favor,  while  the 
evidence  of  the  respondent  clearly  shows  that  there  ia 
no  color  of  equity  in  their  demand. 

Clements,  the  chief  engineer,  says,  that  Currie  ap- 
pUed  to  him  tobe  shipped  afa  fireman  to  Liverpool,  where 
he  was  to  be  discharged,  and  he  was  so  hired  and  paid 
in  full,  and  discharged  on  the  arrival  there  of  the  ship. 
Graham  solicited  a  passage  out  to  Liverpool,  with  the 
privilege,  of  working  his  passage.  He  was  received  on 
that  request,  but  a  fireman  becoming  disabled  on  the 
passage,  the  engineer  put  Graham  in  his  place,  and  al* 
lowed  him  his  wages  subsequently.     He  was  paid  off 
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in  foil,  md  disdiarged  upon  the  arriral  c^tlie  remd  at 
lirerpooL 

Afterward  both  mea  were  employed  on  board  bj  the 
diief  engineer,  who  hired  themas  day^labofen^  in  port^ 
to  wcA  in  the  engine-room. 

Cnrrie  recetred  an  injnij  bj  a  &n  on  the  morning 
the  ship  was  to  sail  from  lirerpool,  and  after  that  ao- 
'  licited,  aa  an  act  of  diaritj,  to  be  bronght  back  to  New- 
York  in  the  ship,  and  the  respondent  consented  there- 
to, and  he  waa  so  brought  back,  and  att^ided  bj  the 
aorgeon  of  the  ship,  free  of  expense,  not  being  able  to 
do  an  J  duty. 

Graham,  the  da j  previous  to  the  ship's  leaving  Eng- 
hmd,  also  appfied  for  leave  to  woik  his  passage  back  to 
the  United  States,  to  which  the  respondent  consented, 
and  he  was  received  on  board  upon  those  terms. 

This  evidence  being  uncontradicted  in  any  particular, 
IS  conclusive  upon  the  merits  of  the  cause.  It  takes 
'  away  all  ground  of  an  implied  assumpsit  to  pay  these 
men  at  the  same  rate  as  on  the  outward  voyage,  and 
clearly  establishes  an  agreement  to  bring  them  back 
without  wages,  the  one  being  a  disabled  seaman,  and 
the  other  willing  to  give  his  services  in  compensation 
for  his  passage. 

If  there  remains  any  thing  due  to  them  for  their  labor 
on  board  the  ship  at  the  dock  in  Liverpool,  it  is  not  in 
respect  to  them,  a  demand  of  a  maritime  character,  of 
which  this  Court  can  take  cognizance,  so  that  under  any 
aspect  of  the  case,  upon  the  evidence  before  me,  the 
libellants  have  totally  failed  to  make  out  such  a  case 
as  would  entitle  them  to  a  decree  in  their  &vor.  Their 
libel  must  be  accordingly  dismissed,  with  costs. 

A.  Ndsh^  for  libellant 

(7.  B.  BuOer^  for  respondent 
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Thb  Ship  Habbiet. 

Wbwe  ao  mAtcrialt  «re  filniuhAd  or  labor  beetowed  in  tlio  rcfitm«ni  or  rtp*- 
ration  of  toimIs,  seryieM^  which  are  entitled  to  take  the  rank  and  eharaoter 
of  maiitnne,  are  moh  aa  are  perfonned  in  aid  of  the  ehip'e  oompaoy,  or  tka 
naTigation  of  the  Tenel,  and  are  rendered  while  ahe  ii  afloat  upon  tide  walwf. 

A  watehman  employed  on  board  a  domestic  Teeeel,  is,  under  the  State  law,  en- 
titled to  a  lien  upon  her  for  hia  Mrrioee,  provided  they  amount  to  over  fifty 
doDaii,  and  ha  may  nia  therefor  ia  hia  own  name  in  Admiraliy. 

Betts^  X — ^Thia  was  a  anit  to  enforce  a  lien  for  wages 
under  the  State  law,  as  a  watch  and  keeper  in  charge 
of  the  above  ship,  a  domestic  vessel,  whilst  she  was 
lying  at  the  wharf  in  New- York ;  and  the  libel  allegte 
thatmore  than  $50  is  due  therefor. 

The  claimants  filed  a  demurrer  in  the  cause,  pleading 
to  the  jurisdiction  of  the  Court,  on  the  ground  that  the 
demand  is  not  of  a  maritime  character,  and  cognizable 
in  Admiralty. 

It  is  conceded  that  the  libellant  is  a  mere  laborer  on 
shore,  not  a  mariner,  and  in  no  way  attached  to  the 
ship,  except  sleeping  on  board  nights,  and  watching 
her  during  the  day,  and  that  she  was  moored  at  the 
wharf  in  a  dismantled  state. 

I  think,  upon  the  statement  of  the  case,  those  services 
are  not  of  a  character  which  would,  by  the  maritime 
law,  create  a  lien  or  privilege  to  the  libellant  against 
the  ship. 

When  no  materials  are  furnished  or  labor  bestowed 
in  the  refitment  or  reparation  of  vessels,  services  which 
are  entitled  to  take  the  rank  and  character  of  maritime, 
must  be  such  as  are  performed  in  aid  of  the  navigation  of 
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the  veflsel  or  the  ship's  company,  or  in  fnrtherance  of 
her  appropriate  business,  and  are  rendered  whilst  she 
is  employed  afloat  npon  tide  waters. 
•  The  privilege  has  never  been  extended  to  draymen, 
who  take  her  cargo  to  a  vessel,  or  remove  it  from  her, 
or  to  stevedores^  who  stow  it,  or  disdiarge  it,  for  the 
reason  that  men  so  engaged  on  domestic  vessels  are 
merely  laborers,  employed  essentially  in  services  dis- 
tinct and  different  from  navigating,  or  aiding  to  navi- 
gate or  benefit  the  vessel  or  crew  in  actual  em^oyment 

It  is  unnecessary  to  inquire  what  rule  would  be  right- 
fully applied,  when  tho  vessel  is  a  foreign  one,  or  a 
keeper  is  employed  on  her  in  the  stream,  and  away 
from  a  dock  or  wharC 

But  it  is  urged  if  that  objection  prevails,  the  lib^llant 
is  still  entitled  to  this  remedy,  the  lien  being  given  him 
by  the  local  law,  and  that  this  Court  will  secure  him 
the  benefit  of  it  whether  the  claim  has  the  character  of 
maritime  or  not  The  statute  of  the  State  renders  eveiy 
debt  over  $50  "  contracted  on  account  of  the  wharfiige, 
and  the  expenses  of  keeping  such  vessel  (any  ship  or 
vessel  within  the  State)  in  port,  including  the  expense 
incurred  in  employing  persons  to  watch  her,  a  lien  iq)on 
the  vessel,  her  tackle,  apparel  and  ftimiture."  (2  B.  8. 
405,  §  1,  art.  3.) 

For  the  claimants  it  is  contended  that  the  statute  has 
reference  to  such  debts  only  as  are  contracted  for 
wharfage,  or  keeping  the  vessel,  in  which  a  watchman's 
expense  are  included,  and  that  no  debt  arises  against 
the  vessel  as  to  such  keeper  or  watchman,  independent 
of  wharfage. 

I  am  satisfied  this  is  not  the  true  construction  of  the 
act    The  controlling  and  principal  object  and  purpose 
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of  the  law  is  to  supply  security  to  those  who  actually 
benefit  vessels  in  the  way  pointed  out  by  the  statute, 
and  it  strikes  me  that  a  construction,  which  would  pro- 
vide a  security  for  those  who  do  not  perform  the  ser- 
vice, and  deny  it 'to  those  who  do,  would  be  incongruous 
in  the  extreme. 

The  phraseology  of  the  law  is  somewhat  indirect,  but 
by  affording  a  protection,  by  way  of  a  lien,  to  those 
who  incur  expenses  in  employing  persons  to  watch  a 
vessel,  the  legislature  palpably  regarded  the  service  of 
watching  as  the  meritorious  ground  of  the  lien,  and  in- 
tended its  advantages  should  accrue  to  whoever  sup- 
plied that  benefit  to  the  vessel  If  a  wharfinger  puts 
on  board  a  watch,  and  pays  him,  those  expenses  come 
under  the  protection  of  the  lien,  and  only  so  for  the 
reason,  that  by  such  payment  he  became  equitably  sub- 
rogated to  the  rights  of  the  man  who  rendered  the 
service.  The  privilege  created  by  the  act  must  be 
considered  intended  for  the  service  of  watching,  al- 
though so  expressed  as  to  embrace  also  the  person  who, 
it  might  be  supposed,  would  naturally  incur  the  ex- 
pense of  employing  the  watch.  It  is  conceded  that  the 
wharfinger  could  maintain  an  action  here  for  this 
demand,  and  in  my  opinion  the  libellant  may  proceed 
in  his  own  name,  and  enforce  in  this  Court  his  remedy 
under  the  statute,  provided  his  claim  is  proved  to  ex- 
ceed $50.     (4  Wheat  438 ;  1  Paine,  620.) 

Decree  for  the  libellant  and  against  the  demurrer, 
with  the  usual  liberty  to  the  claimants  to  plead  over. 

W.  Mulockj  for  libellant 

W%  M.  Pritchard,  for  claimants. 
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will  ba  dkragardod. 


Betib,  J. — ^This  was  an  appeal  from  the  dedmon  of 
a  oommissioner  granting  certificate  of  probable  cause  for 
process  of  attachment  against  the  vessel  for  recoverjr  of 
wages,  pursuant  to  the  act  of  Congress  of  Jnly  20, 
1790.  The  schooner  arriyed  at  this  port  on  the  after- 
noon of  December  24th,  and  the  libellant,  cook  of  the 
vessel,  on  the  26th,  two  days  following,  presented  his 
affidavit  and  application  to  a  commissioner,  and  procured 
a  summons  to  be  served  upon  the  vessel,  to  show  cause 
why  Admiralty  process  should  not  issue  against  her 
therefor. 

The  affidavit  stated  that  the  libellant  shipped  as 
cook  on  the  30th  day  of  October  last,  for  a  voyage 
from  New-York  to  Boracao,  (Cuba;)  that  he  did  duty 
on  board  until  the  26th  of  December,  when  he  was 
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diacharged  oat  of  the  vessel  hj  the  master,  leaving  a 
balance  of  $15  and  upwards  due  him  for  wages. 

On  the  return  day  of  the  summons,  and  in  opposition 
to  the  grant  of  process,  the  mate  was  examined,  and 
swore  that  the  cargo  was  not  out  of  the  vessel,  that  the 
hatches  were  first  opened  that  day,  (the  27th,)  that  the 
cook  left  the  vessel  after  she  was  made  £Bist,  and  all  the 
men  went  ashore  that  night,  and  also  the  night  of  the 
25th,  and  did  not  return  to  work  the  day  after.  He 
further  stated,  that  a  stevedore  was  employed  to  unlade 
the  cargo,  who  commenced  on  the  27th,  and  that  the 
libellant  had  never  been  discharged  from  the  vessel 

One  of  the  seamen  testified  tiiat  he  had  not  been 
called  upon  by  the  officers  to  assist  in  unlading  the 
cargo. 

The  libellant  called  for  the  shipping  articles,  and  on 
the  production  of  a  copy  certified  by  the  custom-house, 
the  name  of  one  man  appeared  to  be  erased  therefrom. 

The  objections  urged  before  the  commissioner,  and 
pressed  here  as  grounds  for  appeal,  are  that  the  period 
appointed  by  the  act  of  Congress  of  July  20,  1790, 
had  not  expired,  so  that  the  seaman  had  a  right  to 
attach  the  vessel;  and  that  the  affidavit  of  the  prosecut- 
ing seaman  was  incompetent  evidence  upon  which  to 
found  a  certificate. 

For  the  libellant  it  was  argued,  that  the  seaman  hav- 
ing  sworn  to  facts,  authorizing  the  proceedings  to  be 
instituted,  it  was  incumbent  on  the  master  to  deny  these 
&ct8  under  oath;  that  the  discharge  of  the  seaman  was 
to  be  implied  from  the  employment  of  stevedores  to 
unlade  the  cargo;  and  that  aji  erasure  appears  upon  the 
diipping  articles,  which,  under  the  act  of  1840,  re- 
lieves the  seaman  from  the  obligation  of  remainiag 
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upon  the  yeflsel;   that  the  libellant  had  acocwdiiigly 
the  right  to  leave  at  hk  optkni,  and  sue  for  hk  iragie& 

Ab  ihia  is  the  first  ease  which  has  arisen  before  me 
where  these  questions  have  been  raised,  and  where  a 
party  claims  the  right  to  oaase  an  immediate  airest  of 
a  vessel  on  her  arrival  in  port,  without  proof  she  was 
to  depart  within  ten  days,  I  have  thought  proper  to 
oonsider  them  specifically,  and  present  my  view  of  the 
law  arising  upon  these  matters.  The  competency  of 
the  Court  to  entertain  an  appeal  firom  proceedings  be- 
fore a  commissioner,  has  not  been  made  a  question 
by  either  party.  It  is  exceedingly  doubtful  at  best, 
whether  the  Court  has  any  jurisdiction  of  that  kind ;  but 
an  order  to  stay  proceedings  may  be  made,  or  the  sub- 
ject may  be  deemed  originally  before  me  ;  and  mb  dl 
the  proo&  have  been  presented  and  acted  upon  by  both 
parties,  without  exception  to  the  appeal,  I  am  disposed 
to  consider  and  determine  the  case  the  same  as  if  the 
petition  had  been  presented  here  in  the  first  instanoe. 

The  act  of  July  20,  1790,  §  6,  provides,  ''That  as 
soon  as  the  voyage  is  ended,  and  the  cai^  or  ballast 
be  fully  discharged  at  the  last  port  of  delivery,  every 
seaman  or  mariner  shall  be  entitled  to  the  wages  which 
shall  be  then  due  according  to  his  contract ;  and  that 
if  such  wages  shall  not  be  paid  within  ten  days  alter 
such  discharge,  or  if  any  dispute  shall  arise  between 
the  master  and  seamen  or  mariners,  touching  the  said 
wages,  it  shall  be  lawful  for  the  judge  of  the  district 
where  the  said  ship  or  vessel  shall  be,  to  summon  the 
marter  of  said  vessd  or  ship  to  appear  and  show  cause 
why  'process  should  not  issue  against  said  vessel,?'  &a 

The  statute  determines  the  time  at  which  wages  be* 
eome  doe  in  all  cases  of  hiring,  when  the  precise  time 
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tt  not  fixed  by  the  parties,  that  is,  on  the  foil  dneharge 
of  the  cargo  at  the  last  port  of  delivery.  The  time  the 
irages  become  payable  is  the  dabject  of  distinct  regu- 
lations. The  seaman  has  no  right  to  proceed  in  Conrt, 
the  judge  has  no  authority  to  entertain  his  daim  until 
the  period  so  fixed  has  expired,  or  oth^  contingencies 
referred  to  have  occuired.  Without  the  aid  of  an  ex- 
press stipulation,  a  seaman  cannot,  accordingly,  sue  fbr 
irages  earned  on  a  foreign  voyage,  until  the  ftdl  com- 
pletion of  the  voyage,  by  the  unlading  of  the  cargo  or 
ballast. 

•  If  the  master  or  owner  wrongfally  defars  beyond  a 
reasonable  time  to  unload  the  vessel,  such  conduct  will, 
in  respect  to  the  crew,  be  tantamount  to  her  dischaige. 
The  purpose  of  the  law  cannot  thus  be  evaded,  and  the 
seamen  be  defrauded  of  their  wages  or  hindered  in 
tiieir  recovery. 

The  express  contract  of  the  libellant  in  this  case,  ^^  to 
discharge  the  cargo,''  is  no  extension  of  his  liabilily  un- 
der a  general  shipping  agreement,  and  the  cargo  being 
unlivered  without  fault  of  the  ship,  the  voyage,  in 
respect  to  the  crew,  is  no  more  ended  than  it  was  before 
the  vessel  was  safely  moored  in  port,  unless  the  mariner 
can  show  himself  absolved  from  the  restrictions  imposed 
upon  him  by  the  act  of  Congress,  and  in  this  case,  also, 
embodied  in  thp  agreement  A  plain,  distinct  dis- 
charge of  a  seaman  by  the  master  or  officer  in  command 
of  the  vessel,  if  he  chooses  to  accept  it,  terminates  the 
contract,  and  he  is  then  regarded  as  having  folfilled  it 
on  his  part,  at  least  as  to  the  period  of  service.  Such 
discharge  from  the  ship  is  alleged  by  the  libellant  in 
case,  and  it  rests  upon  him  to  make  out  the  &ct» 
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m  order  to*  usqmre  a  atandiiig  in  Govrt,  on  hk  do* 


He  contends  thai  lie  bas  ffltuHidifii  it  inthisGaK, 
fint,  diiecd J  bj  his  own  mffidsTit^  and  aeoondl j,  bj 
inqdication  or  preaomption,  inasmnch  aa  the  men  irete 
not  required  to  go  to  work  nnloading  cargo,  and  far- 
ther, that  the  mMtter  baa  not^  hj  bis  own  oath,  denied 
the  allegations  sworn  to  bj  the  Kbdlant 

Thia  affidavit,  like  a  libel,  maj  be  sofficient  to  au- 
thorise supporting  proo&  in  the  first  instance,  or  to  for- 
nish  ground  for  an  order  against  parties  omitting  to 
uppeax  or  show  cause;  but  upon  a  contestaticm  in 
Court,  neither  becomes  proof  in  fitvor  of  the  action,  nor 
do  they  when  the  owner  comes  in  on  summons,  and 
gives  evidence  counterbalancing  or  conflicting  with  the 
affidavit  of  the  petitioner.  He  then,  in  common  with 
other  litigant  parties,  is  compelled  to  meet  such  con- 
txadictory  evidence,  and  support  his  application  *  by 
legal  testimonj,  on  his  part  His  own  oath  camu^ 
avail  him  to  accomplish  this  object  (^The  Ormadarj 
WarCj  438 ;  The  Lard  Eobart,  2  Dads.  101.) 

Here  the  evidence  was  full  to  show  that  the  contract 
entered  into  had  not  been  fulfilled,  and  acoordinglj 
that  the  seaman  had  no  right  to  demand  his  wages  and 
attach  the  vessel,  upon  the  allegation  that  the  voyage 
was  completed.  The  mate,  who  was  in  command  when 
the  libellant  went  ashore,  also  testifies  that  the  libellant 
was  not  discharged 

It  would  be  changing  all  the  principles  of  evidence 
to  permit  a  party,  by  his  own  ex  parte  oath,  to  displace 
a  defence  by  diidnterested  witnesses,  and  entitle  himself 
to  an  award  of  an  attachment  and  arrest  of  the  vesaeL 

No  fiict   is   established  by  the   proofs  which  a^ 
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fords  reasonable  color  for  an  inference  that  the  men 
were  released  from  the  duty  of  discharging  the  cargo> 
One  of  them  testifies  that  he  did  not  assist  in  it,  and  ^ 
the  mate  proves  that  stevedores  were  employed  in  un- 
loading, on  the  27th,  the  third  day  after  the  vessel 
arrived,  and  also  says  the  crew  were  not  at  the  vessel 
that  day,  or  the  26th ;  they  all  went  ashore  on  Christ- 
mas day.  It  is  not  even  proved  that  the  residue  of 
the  crew  have  been  paid  by  the  owners,  or  their  omis- 
cdon  to  perform  the  service  been  assented  to  or  acqni* 
esced  in. 

If  the  libellant  had  proved  that  the  master  was  not 
interested  in  the  case,  the  omission  of  the  owners  to 
call  him  as  a  witness  might  be  calculated  to  induce  a 
belief  that  he  had  directed  or  assented  to  the  discharge 
of  the  libellant ;  still,  as  the  owners  were  not  bound  to 
examine  him,  their  not  doing  so  cannot  amount  to  a 
legal  implication  that  he  did  discharge  the  petitioner, 
nor  can  the  Court  impute  fault  to  them  for  not  calling 
in  his  testimony.  It  must,  moreover,  be  observed, 
the  master  was  a  competent  witness  for  the  libellant,  and 
as  he  avers  that  he  was  discharged  by  that  officer,  it 
was  incumbent  upon  him  to  confirm  that  most  material 
allegation. 

It  is  to  be  remarked,  that  unless  such  discharge  is 
proved,  the  fact  that  the  voyage  is  completed  with  the 
unlivery  of  cargo,  does  not  entitle  the  seaman  to  sue 
for  wages  "  until  ten  days  more  have  elapsed,"  unless 
a  dispute  arises  between  the  master  and  mariner, 
^^touching  the  wages." 

It  is  not  shown  that  any  such  dispute  has  arisen  in 
this  case;  the  only  defensive  allegation  before  the 
Court  is,  that  the  contract  is  not  yet  fulfilled,  and  wages 
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aie  not  payable.  The  contestatum  of  thk  point  doea 
not  All  widiin  this  proviaion,  for  it  rdJatefl  to  tlie 
proceedings  of  tiiie  seaman  after  his  contniot  is  per- 
formed, and  his  right  to  wages  has  become  pafected, 
and  the  ordinary  delay  giyen  by  the  statute,  probably 
to  enable  the  master  to  collect  freights,  is  taken  away 
when  he  disputes  the  right  of  the  seaman  to  wages  at  all, 

I  cannot  peroeiTe,  therefore,  that  the  act  of  July  20^ 
1790,  removes  the  impediment  or  supplies  the  authori^ 
for  this  proceeding.  The  libellant,  however,  further 
insists  that  he  is  liberated  from  the  vessel  and  the  re- 
Btricti(«s  of  the  act  of  1790,  by  the  provisions  of  the 
act  of  1840,  because  of  an  erasure  made  upon  the 
shipping  articles. 

The  duplicate  artides  and  list  of  the  crew  of  the 
vessel,  appears  to  be  a  &ir  copy,  with  the  usual  cus- 
tom-house authentication,  and  has  nothing  exception- 
able or  suspidous  on  its  face,  unless  it  be  that  the  namq 
of  one  individual  inserted  origioally  is  erased,  with  the 
note  ^'  Turi^  against  it  Every  thing  else,  except  the 
custom-house  certificate,  is  written  in  one  and  a  uniform 
hand.  The  4th  subdivision  of  the  act  of  1840  prescribes 
the  consequences  of  erasures  in  shipping  articles;  ^^  they 
shall  be  deemed  fraudulent  alterations,  working  no 
change  in  such  papers,  unless  explained,"  &c. 

There  is  nothing  conducing  to  show  that  this  altera- 
tion, if  added  to  the  duplicate  or  is  found  in  the  ori- 
ginal, affects  the  libellant,  or  any  provision  in  the  con- 
tract It  had  relation  to  a  man  shipped  as  cook,  who 
abandoned  the  vessel,  and  whose  place,  it  is  alleged,  was 
supplied  by  the  libellant 

But  appJy  the  whole  effect  of  the  law  to  this  changCi 
and  what  would  it  amount  to  ?    No  obligation  or  pii* 
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vilege  of  the  crew  is  touched  by  it  The  line»  if  M* 
stored^  would  only  add  the  name  of  $ome  man  to  the 
list  and  remore  the  word  ^'nm,"  now  opposite  to  it 
This  would  not  in  any  manner  lessen  or  enlai^  the 
stipulations  of  the  oontraict,  or  reach  the  intarests  of 
those  who  signed  the  shipping  articles. 

The  policy  of  the  act  is  most  obvious.  It  is  mani- 
festly to  preyent  any  alterations  of  shipping  articles, 
which  work  a  change  in  respect  to  the  rights  of  seameu* 
Accordingly  the  custom-house  copy  is  to  be  taken  as  the 
authentic  and  true  agreement,  and  variations  made  in 
a  different  handwriting  are  dedased  by  the  law  pre- 
sumptively  fraudulent;  and  accordingly,  before  they  can 
affect  the  rights  of  any  one,  must  be  satisfieu^torily  ex- 
plained to  the  Court 

This  law  has  relation  to  a  condition  of  the  papers 
wholly  different  from  that  presented  in  the  present 
case ;  to  changes  made  in  the  duplicate  articles  after 
the  certificate  has  been  given,  and  not  to  changes  before 
the  crew  list  is  filed.  The  10th  subdivision  of  the  sec- 
tion does  not  accordingly  apply  to  the  case.  ^'All 
interlineations,  erasures  or  writing  in  a  hand  different 
from  that  in  which  such  duplicates  were  originally 
made,  shall  be  deemed  fraudulent  alterations,  working 
no  change  in  such  papers,  unless  satisfactorily  ex- 
plained in  a  manner  consistent  with  innocent  purposes, 
and  the  provisions  of  law  which  guard  the  rights  of 
marinera"  (Ad  of  Gmgreas,  July  20,  1840.)  The 
shipment  of  the  libellant  was  regularly  and  legally 
made,  and  the  duplicate  list  had  nothing  to  do  with 
that  transaction.  The  engagement  was  upon  the  ori- 
ginal articles,  from  which  this  duplicate  is  copied.  The 
libellant  could  not,  accordingly,  leave  the  service  of 
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the  vessel  because  of  any  illegality  committed  in 
shipment  The  10th  subdivision  is  to  be  read  in  con- 
nection with  the  8th,  and  not  as  operating  upon  the 
contract  originally  entered  into  in  port,  brfore  the 
shipping  articles  or  even  the  list  is  deposited  in  the 
custom-house. 

My  opinion  is,  that  the  libellant  has  not  made  out  a 
case  in  which  he  is  entitled  to  a  certificate  of  cause  for 
Admiralty  process,  and  his  application  for  an  attach- 
ment against  the  vessel  is  denied. 

Burr  <&  Benedict^  for  libellant 
Joshua  Goit^  for  claimant 


The  Steamboat  Delawabe. 

Oa  a  modon  to  ahow  mom  why  an  atUMhmeat  should  not  ime  againat  tlia 
parties  for  the  payment  of  oosti,  or  for  other  proper  relief,  the  remedy  is  to  be 
goTerned  by  the  roles  of  the  Snpreme  Court  of  the  United  Stste8|*or  of  this 
Oonrt,  if  any  apply  to  it ;  and  if  not,  then,  "  aeoording  to  the  prindples,  roles 
and  nsages  which  belong  to  Courts  of  Admiralty,  as  oontradiitingaished  from 
Courts  of  common  law." 

The  proTisions  of  the  State  statutes^  or  the  decisions  of  the  Conrts,  in  eiEplanalioii 
or  enforoement  of  these  laws»  will  not  supply  a  rule  of  deoiBion  in  this  Courts 
unless  such  regulations  are  adopted  by  rales  of  the  United  States  Conrtai 

Under  the  rules  of  this  Court,  a  stipulation  for  costs  includes  a  consent 
that  execution  shall  issue  against  all  the  estate  of  the  parties,  in  case 
the  stipulators  do  not  perform  their  engagements.  An  order  or  decree  of  the 
Court  must  be  first  obtained  on  defkultof  the  stipulators.  Tliat  right  to 
such  process  is  now  madepositiTe  and  certain  by  a  rule  of  the  Supreme  CouTt» 
so  far  as  concerns  goods  and  chattels,  and  the  arrest  of  the  person,  in  ease  the 
decree  is  not  satisfied. 

Tlie  party  is  entitled  to  either  altematiTe  of  the  2l8t  rule.  Taking  out  a^/a.  in 
the  first  instance  without  snccessy  does  notpreyent  his  resorting  to  prOoe«  of 
capioM  od  9atUfanendum,  or  to  an  attachment  He  may  hare  relief  at  his 
option,  as  to  the  order  of  process. 

Qym.  Whether  the  arrest  of  stipulators*  under  a  Mb  sa.  or  attachment,  satiafitf 
the  decreet  also,  whether,  after  a  eo.  as.  executed,  the  elaimant  may  me  out 
aa  attachment  t 
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W.  Q.  Mortony  for  the  claimants. 
8.  B.  Nobley  for  the  libellant 

On  the  attachment  of  the  vessel  at  the  suit  of  the  li- 
*  bellant,  a  stiptdation  was  entered  into  by  him  and  Ed- 
ward K  L'Amoreoz,  according  to  the  course  of  this 
Court,  ip.  the  sum  of  two  hundred  and  fifty  dollaa-s,  to 
secure  the  costs  of  suit,  if  decreed  against  ^e  libellant 

On  a  hearing  of  the  cause,  upon  the  merits,  on  the 
15th  day  of  April  last,  the  libel  was  dismissed,  and 
costs  to  be  taxed  were  adjudged  in  favor  of  the  claim- 
ant of  the  vessel. 

On  the  24th  day  of  October,  an  order  or  decree  was 
entered  requiring  the  above  stipulators  to  fulfil  their 
undertaking,  or  show  cause  on  a  day  assigned,  why 
execution  should  not  issue  against  the  estate,  real  and 
personal,  of  the  stipulators. 

On  the  4th  of  November,  a  final  decree  for  execu- 
tion was  made  and  entered,  and  execution  of  Jieri  facias 
or  vendtttoni  exponas  was  issued  the  18th  of  November, 
and  duly  returned,  nulla  hona^  as  to  both  stipulators, 
on  ,the  2d  day  of  December. 

Mr.  Morton,  for  the  claimant,  thereupon,  moved  the 
•Court,  upon  these  proceedings,  and  an  affidavit  that 
the  taxed  costs  had  been  demanded  of  the  stipulators, 
and  were  not  paid,  for  an  attachment  against  them,  to 
compel  payment  of  the  taxed  costs,  or  such  other  relief 
as  he  may  rightfully  have. 

BjSTTS,  J. — ^It  is  to  be  remarked  that  L'Amoreux, 
one  of  the  stipulators,  was  merely  surety  in  the  stipu- 
lation, and  that  the  original  costs  are  not  taxed  or 
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decreed  eo  nomine  against  him,  otherwise  than  as  they 
are  the  subject  of  the  condition  of  the  stipulation,  which 
the  decree  directs  to  be  fulfilled. 

The  remedy,  whatever  it  may  be,  under  the  decree 
upon  the  stipulation,  is  not  to  be  in  consonance  with 
the  statute  law  or  practice  of  the  State  Courts,  but  is  to 
be  governed  by  the  rules  of  the  Supreme  Court  of  the 
United  States,  or  of  this  Court,  if  any  apply  to.  it,  and 
if  not,  then  "  according  to  the  principles,  rules  and 
usages  which  belong  to  Courts  of  Admiralty,  as  contra- 
distinguished from  Courts^of  common  kw."  {Ad  Moff 
8,  1792,  §  2 ;  2  Laws  U.8.3(i0;  Mauro  v.  Abnetda, 
10  Wheatan,  473.) 

The  provision  of  the  State  statute  giving  a  party  an 
attachment  to  obtain  the  payment  of  costs,  ordered  and 
adjudged  in  his  favor,  (2  Bev.  Stat  441,  §  4 ;  Sen. 
Laws  1840,  333,)  or  the  decisions  of  the  Courts  in  ex- 
planation or  enforcement  of  these  laws,  will  not  supply 
a  rule  of  decision  here,  without  those  regulations  are 
aJto  adopted  by  rule  of  the  federal  Courts. 

The  rules  of  the  Supreme  Court  were  in  force  when 
the  first  proceedings  were  taken  by  the  claimants  to 
enforce  the  payment  of  these  costs,  and  accordingly 
those  rules  are  to  be  looked  to  as  the  paramount  au- 
thority, controlling  the  whole  subject  matter. 

The  21st  rule  provides,  that  when  a  decree  is  for  the 
payment  of  money,  the  Ubellant  may  have,  at  his  elec- 
tion, an  attachment  to  compel  the  defendant  to  perform 
the  decree,  or  an  execution  against  the  property,  or 
for  want  thereof,  against  his  body.  In  all  other  cases 
ihe  decree  may  be  enforced  by  an  attachment  to  com- 
pel the  defendant  to  perform  it  (3  JEhw.  R  Appm- 
iix^  7.) 
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In  this  oase  an  execution  against  the  propettf  of  the 
stipulators  only  was  pi'ayed  for  and  acoorded,  and  it  ia 
uirged  in  their  behalf  that  the  election  of  tlmt  process 
by  the  claimant  condudes  him  from  using  any  further 
or  other  form  of  remedy. 

This  proposition  cannot,  I  thinks  be  maintained.  As  a 
general  principle,  when  a  party  is  entitled  by  law  to  an 
execution  against  tile  property  and  person  of  a  debtor, 
the  suing  out,  in  the  first  instance,  one  against  the  pro^ 
perty,  does  not  preclude  his  afterwards  resorting  to  a 
e(Jk  sa.  against  the  body ;  ( Olcott  v.  Xt%,  4  Johns.  K 
407 ;)  and  that  principle  is  distinctiy  recognised  in  the 
act  of  Congress,  May  8,  1792,  §  2,  which  proTides  that 
in  judgments  (in  any  proceedings  of  the  United  States 
Courts)  where  different  kinds  of  execution  are  issuable 
in  succession,  a  ca.  sa.  being  one,  the  plaintiff  shall  have 
his  election  to  take  that  out,  in  the  first  instance.  (§  2, 
1  Laws  U.  8.  300.)  According  to  the  practice  of 
this  Court,  a  decree  against  stipulators  for  breach  of 
their  undertaking  is  equivalent  to  a  judgment  for  the 
amount  of  the  stipulation.  (Betbf  Pr.  27.)  This  is 
substantially  the  course  of  the  English  Admiralty,  other 
than  that  lands  cannot,  in  that  manner,  be  made  sub- 
ject to  Admiralty  process.  (2  Browne  Civ.  dk  Adm.  98.) 
The  decree  in  this  case  was,  in  effect,  for  the  payment 
of  money ;  the  amount  to  be  ascertained  or  liquidated 
by  a  taxing  officer  of  the  Court.  The  stipulators  thus 
became  charged  with  the  debt  they  had  assumed  by  the 
stipulation.  The  amount  of  that  assumption  was  det^^ 
mined  by  the  taxation  of  costs.  The  recovery  is  ndt 
enforced  by  execution  against  stipulators  upon  tax- 
ation alone.  That,  like  the  report  of  a  master  in  Chan- 
cery, setties  the  sum  to  be  paid,  and  then  a  specifie 
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order  or  decree  msf  be  b^  theraqipjn  agaiiirt  Uie 
btora.    (DmL  Comi.  Bmk  14».> 

Under  the  inks  of  the  District  GKirt,  &e  8li|Mk* 
tkm  iiKJades  a  eoDfleot  thai  exeectioa  maj  ane  againii 
an  the  estate  of  the  Etipuksors;  and  the  oider  or  de- 
cree, upon  default  in  obeerring  the  engagoaeal  is 
correyoiidegt  with  it.     (lhadfqf  Ft.  147.) 

The  remecty  is  now  made  positiTe  and  certain.  wi&- 
o«t  the  consent  of  the  stipolaton,  in  reject  to  fibd- 
lantSy  on  all  decrees  for  the  payment  of  mcmey,  hj  the 
role  ci  the  Supreme  Court,  ao  &r  as  reelects  goods  and 
chattels^  and  is  also  extended  to  the  arrest  of  the  per- 
son, in  ease  goods  or  chattels  are  not  fiMmd  to  satisfy 
the  decree ;  (Rule  21 ;)  and  hj  the  same  nde  a  direct 
proceeding,  hj  attachment  of  the  peracMi,  is  anthoriaed 
in  all  other  casea 

Either,  then,  the  claimant  might  proceed  npcm  ile 
CMsenif  and  take  out  execution  against  ehatteh  and 
Jand$  of  the  stipulators,  or  he  is  entitled,  by  the  rules 
of  the  Supreme  Court,  absolutely  to  an  attachmoit  A 
parity  of  reason  would  give  him  equally  the  process  of 
execution  against  the  body,  in  case  there  are  not  suffi- 
cient goods  and  chattels  found  to  satisfy  his  decree,  as 
a  peremptory  attachment  is  a  higher  order  of  process 
than  a  capias  ad  saUs/aciendum.  He  takes,  with  his 
decree,  the  right  to  all  the  remedies  supplied  by  the 
law ;  the  rules  of  the  District  Court  cannot  restrict  the 
remedy  furnished  by  the  rules  of  the  Supreme  Court ; 
nor  because  he  has  unsuccessfolly  sought  satisfiiu^tion 
of  his  decree,  conformably  to  the  course  of  practice  of 
the  District  Court,  can  that  Court  withhold  from  him 
any  further  or  more  effident  process  provided  for  the 
case  by  the  Supreme  Court 
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I  hold,  then,  that  the  daimant  is  entitled  to  execution 
against  the  bodies  of  the  parties  charged  by  the  decree ; 
and  his  haying  previously  taken  out  an  ineffectual  one 
against  the  property,  does  not  prevent  his  resort  to 
ibis  also. 

But  as  the  ca.  sa.  could  have  been  embodied  with 
the^.  /a.  J  and  properly  should  have  been  so  issued,  the 
stipulators  are  not  to  be  charged  with  the  additional 
costs  of  taking  it  out  as  a  distinct  writ,  if  it  is  now 
elected,  nor  of  this  application  to  the  Court,  which 
was  not  necessary  to  authorize  it 

1  do  not  now  touch  the  question,  whether  the  rule 
of  the  Supreme  Court,  authorizing  a  capias  ad  satia/a- 
cimdum  upon  a  judgment  or  decree  for  the  payment 
of  money,  may  stand  in  conflict  with  the  act  of  Con- 
gress of  February  28,  1839,  abolishing  imprisonment 
for  debt  That  question  may  arise  and  require  a  care- 
ful consideration  and  decision  in  case  the  claimant  sues 
out  a  CO.  «a.,  and  the  stipulators  are  imprisoned  under  it 

The  party  is  entitied  to  either  alternative  of  the  21st 
rule ;  and  as  taking  out  a  JL/a.  in  the  first  instance, 
without  effect,  does  not  prevent  his  having  afterwards 
the  more  stringent  process  of  a  capiaa  ad  satisfaden- 
dum^  so,  also,  he  may  avail  himself  of  the  still  more 
coercive  provision  of  the  rule,  and  take  out  an  attach- 
ment 

The  true  construction  of  the  rule  is  not,  in  my  judg- 
ment, that  the  privilege  of  election  given  by  it  confines 
the  party  to  the  remedy  he  first  adopts;  but  when 
he  has  bona  fide  tried  without  effect  one,  he  stiD 
may  resort  to  other  alternatives,  especially  when  hia 
election  was  not  against  the  body  of  the  party  but 
against  his  property. 
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It  is  not  necesBary  to  decide  hw-e,  nor  do  I  mata  to 
to«di  OB  that  poini  whether  an  anreat  of  a  partjr  <m 
ft  00.  M.  or  attachment  shall  be  deemed  a  aatu&otion 
«f  the  decree,  so  as  to  prednde  the  after  nae  of  a/. 
fik  ;  nor  whether,  after  having  arrested  the  stipnlaton 
oa  a  capias  ad  iati$/aciendum,  the  claimant  may  resort 
to  an  mttachmmU. 

He  will  dect  his  remedy  at  his  own  haeard.  No 
eoats  are  ordered  on  this  <ifff>lication  to  ^iStk&t  pur^. 


ThB  StEAHBOAT  NASRAQANSKTr. 

If  ft0teaa«r  vrongfiilly  piM«d  iMMdf  in  the  tMek  d  aiM<hcr  tmmI.  and  fa 
fuoh  cuonnwUiKeM  All  fUoved  (he  other  ne  eheaed  ^  ^Tol^nt  %  ooBMoii. 
the  fonner  U  emtwereble  for  ell  the  demeget  whidi  nugh^  here  ^een  oe^ 
iioeed  by  her  miming  into  (he  other. 

|a  WM  of  eoOkioD,  the  peiiy  injured  »  eatitted  U  reoever  4h#  Mtud  aimifM 
eoeteined,  but  cannot  claim  each  at  are  merely  coaeeqnentia]. 

If  a  eteamer  and  eailing  yeasel  are  epproaehuig  each  other  in  such  directioni 
that  a  eolUaon  nay  be  reatonably  aj^reheaded,  it  ie  the  daty  of  the  ateamer 
to  take  profker  praeaDtiooa  for  avoiding  the  failing  Teesd,  partiaiilaiiy  e^  If 
the  Utter  be  cloee-haiiled  on  a  wind. 

la  detenniaing  die  meriti  in  a  case  of  cdlinon,  the  Oonit  itiU  look  chiefly  to 
|ba  liMtf  in  proo^  and  viU  pay  but  dsght  attention  to  the  opiniona  tad  hypo- 
thcflce  of  witneaei^  etpeeially  thoee  of  each  ahip*e  oompany,  in  reepeet  to  the 
act!  of  the  other. 

yitmwM  vpoB  a  Tcaiil  ia  motum,  looking  at  another  aleo  ia  anoiioB,  cannot  de- 
termine by  the  eye»  unaided  otherwiee,  with  reliable  exactne«»  either  bar 
eonne,  diitance  or  speed. 

]Naaa  and  diagrame,  intended  to  ezfaibit  the  oonrMs,  bearinge  aad  diitancet  of  two 
vaiielf  aypro^ahiag  each  other,  ava  af  no  Tahia  aa  CTideaee,  when  ftwaad 
merely  npon  the  eonjectore  or  opinion  of  witnewM  aa  to  t)M  ipaad,  velative 
bearing  and  distanaes  of  the  TcmelBi 

9h#  aataal  danagei  emtalnad  by  a  eoUiiion  at  eea  are  to  be  paid  by  the  &«ity 
Teesd,  both  in  reepect  tp  ship  and  eaifvi 

the  colliding  tcmcI  ii  not  exonerated  from  full  damagec.  becanee  after  thf  wrfek 
a  peitloni»f  the  cargo  waa  injured  or  lost  throngh  the  aflbrta  of  a  third 
ae&  to  aare  it 


FEBBUABY,  1846.  947 

Ike  StoMBbo^  KMTCfMiMtk 


Bsm,  J. — ^Tiiifi  wfis  a  case  of  ooUisiotL  The  doop 
Ck»i]it2uM,  proceeding  from  New-Bedford  toNew-Yoik, 
and  the  fiteamboat  Narragauaett,  going  in  an  opposite 
direction,  up  the  Sonnd,  came  in  collision  on  the  night 
of  January  8, 1846,  in  the  middle  of  Long  laland  Sound, 
about  opposite  the  harbor  of  Southporti  on  the  Con- 
necticut shore,  in  consequence  *of  which  the  aloop  was 
ahnost  immediatdy  sunk. 

This  action  seeks  to  recover  the  damages  incorred 
thereby,  with  the  expense  of  subsequ^tly  raising  and 
saving  the  vessel,  and  also  the  damages  and  loss  sus- 
tained by  her  cargo. 

By  the  pleadings,  each  party  exonerates  himself  and 
imputes  all  the  fault  to  the  other ;  and  the  testimony, 
by  persons  on  the  respective  vessels,  and  concerned  in 
their  management,  is  in  direct  opposition,  in  respect 
to  the  acts  of  the  vessels  and  the  cause  of  the  disaster. 
Their  testimcmy,  however,  generally  consists  more  in 
criticisms  on  the  doings  on  the  opposite  vessel,  than  a 
dear  statement  of  their  own  acta 

The  opinions  and  inferences  of  witnesses  on  a  vessel 
under  way,  in  relation  to  the  manoeuvres  of  another, 
also  in  motion,  afford  no  satis&ctory  or  reliable  evi- 
dence of  the  actual  facts  of  the  transaction. 

This  is  especially  so,  if  the  occurrence  be  in  the  night, 
and  the  observations  are  made  when  the  two  are  closely 
approximating  each  other.  Courts  accordingly,  in  thU 
class  of  controversies,  look  most  sedulously  to  the  bjoU 
sworn  to,  independent  of  the  judgment  of  witnesses, 
and  in  that  aqpect  the  knowledge  of  the  witness  is 
nsually  confined  to  what  was  done,  ordered,  or  at* 
tempted  to  be  done  on  his  particular  ship.  It  is  out  of 
the  disaccord  and  dashing  of  these  statements  with  the 
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result,  rather  than  the  jarring  opinions  of  the  respective 
witnesses,  that  the  Gourt  must  determine  where  the 
fimlt  lay.  Twenty  witnesses  were  examined,  at  large, 
between  the  parties  on  the  hearing,  and  taking  in  view 
the  pleadings  in  the  case,  and  giving  credit  to  the  testi- 
mony of  the  master  and  mate  of  the  sloop,  and  the  two 
pilots  and  wheelsman  on  board  the  steamer,  in  their 
statements  of  any  act  done  by  them  on  board  their  re- 
q>ective  vessels,  I  find  the  facts  touching  the  collision 
of  the  vessels  to  be  these : 

That  the  wind  was  west  by  north,  light  and  dying 
away. 

That  the  slotop  was  deep  loaded,  and  standing  on  a 
course  about  southwest  by  the  compass,  holding  as  close 
to  the  wind  as  she  could  lay,  and  was  making  about 
three  knots  the  hour.i 

The  steamboat  was  steering  east  northeast,  proceed- 
ing at  the  rate  of  about  ten  miles  the  hour. 

She  had  lights  set  in'  her  bows  and  aloft,  and  was 
first  seen  firom  the  sloop  twenty  or  thirty  minutes  before 
the  collision,  and  was  then  supposed  to  be  eight  or  ten 
miles  off. 

The  sloop  set  a  light  in  her  rigging,  which  was  seen 
firom  the  steamboat  one  or  two  miles  distance. 

The  sloop  held  her  course  without  deviation  to  the 
instant  the  collision  was  seen  to  be  inevitable,  and  then 
her  helm  was  thrown  hard  a  starboard,  but  not  in  time 
to  make  any  change  in  her  direction  perceptible  to 
those  on  board. 

The  steamboat,  when  the  light  of  the  sloop  was  de- 
scried, bore  off  one  point  south.  The  sloop,  when  next 
noticed  by  her,  appeared  to  be  coming  head  on  to  the 
■teamer,  and  in  the  act  of  striking  her  at  right  anglea 
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The  wheel  of  the  latter  was  instantly  jammed  over,  by 
two  men,  with  a  view  to  wear  her  off,  the  vessels  com- 
ing together  nearly  at  the  instant,  and  before  the  steam, 
boat  had  yielded* to  her  helm  to  any  serviceable  ex. 
tent 

This  statement  6f  facts,  if  the  case  is  to  rest  on  them, 
would  clearly  prove  the  steamboat  in  fault  It  was 
first  her  duty  to  take  timely  means  to  avoid  the  sailing 
vessel,  and  not  press  upon  her  so  as  to  put  her  in 
jeopardy  or  alarm.  (^The  Shannon^  2  ffagg.  279 ;  The 
Perthj  3  ffagg.  414.)  And,  moreover,  according  to  all 
the  authorities,  and  upon  the  reason  of  the  subject 
matter,  the  sloop  could  rightfully  rely  upon  the  steamer 
using  due  precaution  to  avoid  her,  and  adhere  to  her 
course,  particularly  she  being  close-hauled  upon  the 
wind,  and  it  would  be  incumbent  on  the  steamer  to 
adopt  the  measures  which  would  leave  her  secure. 
(Story  on  Bailments,  §§  608,  609,  611 ;  5  Rob.  345 ; 
The  Thames,  2  Dods.  83 ;  The  Woodrop  Sims,  3  ffagg. 
321;  The  Jupiter,  lb,  316;  The  Chester,  1  Bob.  131 ; 
The  Diana,  lb.  182 ;  The  ffarriette,  7  Lou.  B.  222.) 
The  o£Eicers  of  the  steamer  seemed  aware  of  the  obliga- 
tion, and  attempt,  in  their  evidence,  to  clear  themselves 
of  blameable  conduct  in  their  approach  upon  the  sloop 
and  the  collision.  Her  pilots  and  wheelsman  testify  that 
the  sloop,  four  or  five  minutes  previous  to  reaching  the 
steamer,  changed  her  course,  keeping  off  to  the  south, 
seeing  which,  the  wheelsman  says,  two  minutes  before 
the  blow  was  received,  the  pilot  had  seized  hold  of  the 
wheel,  and  ordered  it  shoved  hard  a  port,  the  sloop 
having  gone  off  full  to  the  soutL 

Both  these  witnesses  testify  that  the  sloop,  when  they 
first  discovered  her,  was  off  north  firom  them,  two 
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pointo  OB  the  weather  bow,  steering  aoathwesti  or 
west  southwest  It  is  proved  that  the  bowqprit  of  the 
sloop,  in  the  act  of  collision,  crosBed  the  deck  of  the 
steamboat  nearly  at  right  angles  at  Iheafteipart  of  the 
forward  gangway. 

The  latter  fiu^t,  it  is  contended,  corroborates  the  evi- 
dence of  the  witnesses  that  the  sloc^  had  changed  her 
eoorse,  and  they  allege  that  this  wrongful  manoeuvre 
caused  the  collision. 

The  witnesses  on  the  other  side  rej^esent  the  steam- 
boat to  have  Come  upQU  the  starboard  quarter  of  the 
sloop,  nearly  stem  on,  and  then  as  she  passed  by,  in 
dearing  her,  pressed  her  round,  bearing  against  the 
bowsprit,  and  wrenching  it  out  of  its  bed  and  fastenings. 

The  shipwright  who  repaired  the  sloop  supported 
this  version  of  the  transaction,  judging  it  must  be 
so,  from  the  appearance  and  place  oi  the  wound  on 
the  sloop,  and  the  condition  ol  the  bowq>rit  and  its 
fastenings. 

But  the  diipwright  and  others,  who  examined  the 
steamboat  the  day  after  the  collision,  testify  that  they 
could  discover  no  mark  on  her  stem,  not  even  the  rub- 
bing of  its  paint,  and,  in  their  opinion,  the  injuries  could 
not  have  been  inflicted  by  the  striking  of  her  stem 
against  the  sloop ;  but  in  their  judgment  the  injury 
resulted  in  part  from  her  lifting  the  bowsprit  of  the 
sloop  out  of  it  place,  and  chiefly  by  the  wheels  of  the 
steamer  breaking  the  timbers  and  beating  in  the  star- 
board quarter  of  the  sloop,  as  the  two  vessels  hung 
alongside,  and  were  separating  from  each  other,  the 
steamboat  being  high  enough  out  of  water,  and  hav- 
ing been  kept  under  full  way  until  after  the  separa- 
tion of  the  two. 
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It  does  not  ajppear  to  me,  howev&r^  that  tli9  betting 
of  ik^e  facts  authorizes  the  condnsion  that  the  doop 
had  previooslj  varied  her  comae,  or  e^en  if,  at  the  in- 
atant,  the  movemk^Qt  of  her  rudder  had  slightly  altered 
il^  that  she  thereby  became  answerable  for  the  collision. 

Various  diagrams  have  been  exhibited,  and  computa- 
tions of  bearings  anddistances  been  madeto  demonstrate 
that  the  vessels  could  not  have  been  brought  in  contaot 
under  their  relative  speed  and  bearinga,  if;  according 
to  the  rule  of  evidence,  greatest  credit  is  given  to  the 
outnumbering  witnesses  on  the  mde  of  the  claimants, 
in  those  particulars,  in  which  the  two  dassea  differ. 

I  confess  I  place  slender  confidence  in  this  desorip- 
tiojx  of  proof  The  inferences  from  it  depend  who% 
on  the  accuracy  of  the  elements  on  which  the  computa- 
tion is  made,  and  a  mis-estimate  in  trivial  particulars  of 
iha  courses,  or  distances,  or  speed  of  the  two  vessek, 
would  take  awaj  all  value  from  the  hypotheses  and 
<awclusions  upon  which  the  plans  are  baaed. 

For  instance,  no  confident  reliance  can  be  placed  on 
the  conjecture  in  this  case,  that  the  sloop  was  two  points 
aa  the  weather  bow  of  the  steamer,  and  one  and  a  half 
miles  off,  when  first  descried  from  her.  It  was  in  the 
night,  the  bearings  were  not  taken  by  compass,  and 
no  other  examination  was  made  than  merely  a  glance 
at  the  sloop.  These  considerations  would  prevent 
the  evidence  having  any  important  effect,  however 
intelligent  and  confident  ^e  witnesses  might  be.  The 
main  witnesses,  in  this  instance,  do  not  concur  in  the 
cardinal  facts.  The  pilot  inferred  the  sloop  was  one 
distance,  and  the  wheelsman,  observing  her  at  the  same 
moment,  judged  she  was  a  greater  one,  the  two  di&r 
ing  from  a  half  to  a  mile. 
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In  exlubilnig  the  poflhioiiB  erf*  the  YeflfldB,  on  a  dia^ 
jBsgnun,  thoBeTuistioiis  neceoBanij  destroy  all  oertainlj 
in  ttiecalcolationsandconclaaons  attempted  to  be  fi>imd- 
ednponthem.  It  is  fio*  more  satis&ctory  to  reject  these 
Mrmiies  and  conjectorea,  and  resort  to  the  fiu^  in  proof 
toaaoolain  with  whidi  party,  if  either,  the  fiuik  rests. 

In  my  judgment  the  fiurts  show  a  want  of  due 
precantion  and  proper  management  on  the  part  of 
the  steamer  on  this  occasion.  The  pilot  was  aware 
the  flk>op  was  approaching  him  on  a  fresh  wind,  at  a 
rate  which,  coupled  with  his  speed  and  their  short 
distance,  either  one  or  two  miles  apart,  most  bring  the 
two  yesBels  across  the  same  line  almost  instantaneous^, 
fin*,  on  his  lowest  estimate,  they  were  approaching  at 
a  conjoined  speed  of  a  mile  in  from  two  to  four  min- 
ute&  These  fiicts  demanded  of  him  the  utmost  vigi- 
lance and  alertness,  and  he  was  inexcusable  in  not 
instantly  taking  such  course  as  would  place  both 
vessels  out  of  danger.  So,  also,  it  is  clear,  upon  the 
testimony  of  the  experienced  nautical  experts,  Cap- 
tains Thayer  and  Comstock,  examined  by  the  claimant, 
that  it  was  the  duty  of  the  pilot,  in  the  position  of  the 
two  vessels,  to  have  gone  north  of  the  sloop,  or  to 
have  borne  off  more  than  one  point,  if  intending  to 
pass  south  of  her.  This  should  have  been  manifest 
to  him,  for  on  his  own  testimony,  the  bearing  of  the 
two  was  such  that  if  the  steamer  had  not  changed 
her  course,  she  must  have  come  upon  the  sloop  head 
on,  and  run  her  directly  under.  He  regards  it  a  happy 
movement  that  he  swung  off  the  steamer  one  point 
or  more,  thereby  rescuing  the  sloop  from  certain 
destruction  by  a  direct  blow. 

But  the  proof  is  dear  that  the  sloop  had  made  no 
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ohange  of  her  course  when  the  steamer  bore  o£  Her 
pilot  misapprehended  the  relative  position  of  the  two 
imtil  nearly  in  the  act  of  striking.  Instead  of  passing 
her  half  a  mile  to  the  south,  as  he  supposed  he  should 
do,  by  bearing  off  one  point,  his  course,  until  that  al- 
teration, must  have  been  directly  on  her,  and  the  only 
effect  probably  produced  by  the  change  he  made  was 
to  convert  a  perpendicular  blow  into  one  slightly 
glancing  or  oblique. 

The  steamer,  then,  taking  a  direction  east  by  north, 
and  the  sloop  holding  about  southwest,  would,  as  her 
stem  passed  the  sloop,  bring  her  beam  nearly  at  right 
angles  with  the  bow  of  the  doop,  so  that  the  bowsprit 
of  the  latter  might  cross  the  deck,  as  asserted  by  the 
witnesses  who  traced  the  mark  They  do  not  state  it 
to  have ,  been  exactly  at  right  angles  to  the  steamer's 
aide,  but  rather  oblique  towards  her  stem. 

Be  the  angle  of  contact  what  it  may,  I  do  not  accede 
to  the  argument  of  the  claimant's  counsel  that  its  direc- 
tion is  a  demonstration  that  the  sloop  must  have  been 
heading  south,  or  that  her  movement  was  the  cause  of 
th^  collision. 

Had  she  been  at  anchor,  the  drift  and  headway  of 
the  steamer  passing  under  her  bowsprit,  might  have  pro- 
duced a  collision  exhibiting  the  same  external  marks, 
though  probably  with  less  disastrous  consequence& 

Nor  is  it  of  any  importance  in  respect  to  the  rights 
and  liabilities  of  the  two  vessels,  whether  the  sloop 
came  into  the  steamer,  or  the  latter  ran  upon  the 
fonner. 

The  steamer  had  wrongfully  placed  herself  in  the. 
sloop's  track,  under  circumstances  leaving  the  latter  no 
means  of  avoiding  her.     A  collision,  thus  occasioned, 
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would  subject  the  steamer  and  owners  to  the  same 
responsibilities  as  if  the  damage  had  been  given  by  hor 
running  upon  the  sloop. 

I  do  not  think  it  important  to  discuss  the  differences 
between  witnesses  as  to  which  vessel  was  to  the  north 
of  the  other  when  thej  came  in  sight,  or  what  their 
actual  bearing  might  be  to  each  other^s  bows.  I  put 
the  case  essentially  upon  this,  that  the  steamboat  did 
not  take  due  precautionary  measures  to  avoid  the  sloop 
after  it  wna  ascertained  the  two  vessels  were  running 
on  courses  which  must  bring  them  speedily  across  each 
other's  track.  In  the  night  time,  and  in  the  uncertainty 
as  to  the  velocity  and  proximity  of  the  vessels,  the  duty 
of  the  steamboat  was  to  go  astern  of  the  sloop,  and  not 
attempt  to  run  under  her  bows ;  and  though  her  pilot 
acted  under  the  persuasion  he  could  do  it  safely,  and 
leave  large  room  to  the  sloop  to  pass,  the  steamer  must 
take  the  responsibility  of  the  error  in  judgment,  par- 
ticularly as  the  claimants  are  unable  to  prove  the  sloop^ 
guilty  of  any  fault  contributing  to  the  collision. 

Captain  Comstock  was  called  to  prove  that  the  mate 
of  the  sloop  gave  a  statement  of  the  occurrence,  imme- 
diately after  the  collision,  in  which  he  admitted  the 
sloop  had  changed  her  course,  and  payed  off  her  fiheet, 
and  that  the  two  vessels  came  together  at  right  angles, 
the  bowsprit  of  the  sloop  running  into  the  steamer's 
beam. 

The  testimony  is  adverted  to  now  only  in  elucidation* 
of  the  justness  of  the  rule  which  enjoins  the  stricteeb 
caution  in  acting  upon  proof  of  declarations  or  adMi»- 
sions  of  parties  or  witnesses;  for  although  Captain 
Comstock  thus  makes  the  testimony  given  by  the  mate, 
before  a  commissioner,  stand  in  open  contradiction  with 
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tiiat  declaratioii,  yet  it  is  palpable  that  Captain  Com- 
fitock  is  mistaken  in  his  recollection,  and  that  some 
other  impression  on  his  mind  has  been  substituted  for 
what  he  heard  from  the  mate. 

He  was  employed  to  attend  the  examination  of  the 
mate  before  a  commissioner,  and  was,  at  the  time  of  the 
conversation,  travelling  in  company  with  him,  for  that 
purpose,  and  says  he  paid  very  particular  attention  to 
the  whole  of  his  deposition,  taken  immediately  after 
those  admissions ;  that  the  mate  was  a  very  intelligent 
man,  and  seemed  honest  and  candid,  and  that  what  he 
stated  upon  that  examination  corresponded  exactly  with 
the  declarations  he  had  so  made  to  the  witness. 

The  impressions  he  then  received,  and  under  such 
circumstances,  would  be  much  more  to  be  depended  on 
than  those  collected  from  his  m^nory  U  year  after  the 
event,  and  without  association  with  a  written  record,  to 
test  the  accuracy  of  his  remembrance ;  and  instead  of 
operating  as  an  impeachment  of  the  mate's  testimony, 
amounts  to  a  strong  confirmation  of  its  truth. 

The  libellants  are  entitled  to  recover  their  actual 
damages  incurred  by  the  act  of  the  steamboat,  but  they 
cannot  claim  damages  that  are  remote  and  merely  con- 
sequential. 

The  collision  caused  the  vessel  and  her  cargo  to  sink, 
and  had  they  been  thus  wholly  lost,  the  damages  would 
have  been  the  value  of  the  two.  (Iran  Duke^  9  Jtmst^ 
476.)  In  so  far  as  the  libellants  have  succeeded  in 
rescuing  either,  to  that  extent  the  liability  of  the  re* 
spondents  is  reduced  or  discharged. 

There  can  be  no  difficulty,  under  the  rule,  in  adjust* 
ing  the  damages  incurred  by  the  sloop  itself;  she  is  to 
be  replaced  at  the  expense  of  the  respondents  substaa* 
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tiallj  in  the  condition  she  was  when  injured,  and  the 
cost  of  her  reparation  will  ordinarily  measure  with  rea- 
sonable certainty,  the  amount  of  damage.  The  same 
principle  applies  to  the  cargo.  That  portion  lost  hj 
the  collision  must  be  paid  for  at  its  Mi  value,  and  that 
rescued  is  to  be  deducted  at  its  value  as  saved  (includ- 
ing expenses  of  saving)  from  the  amount  estimated  as 
a  total  loss.  In  other  words,  the  libellants  take  the 
cargo  rescued  at  its  net  value,  and  recover  damages 
commensurate  to  that  not  restored. 

A  question  is  raised  in  respect  to  the  liability  of  the 
steamer  for  part  of  the  cargo  on  deck,  which  was  de- 
teriorated or  lost,  by  the  capsizing  of  the  sloop  in  an 
endeavor  made  to  tow  her  into  port  by  the  steamer 
Eureka.  It  is  alleged  that  the  unskilful  and  improper 
manner  of  conducting  the  salvage  caused  the  loss,  and 
that  accordingly  it  was  only  consequential  to  the  col- 
lision ;  or  if  the  deterioration  or  actual  loss  is  chargeable 
against  the  steamer,  she  is  not  liable  for  the  expenses 
incurred  in  recovering  that  part  of  the  cargo  lost 
overboard  on  such  attempt  to  save  the  sloop. 

I  perceive  no  reason  for  a  distinction  in  this  respect, 
in  &vor  of  the  steamer.  If  the  Eureka  had  committed 
an  act  of  trespass,  or  wilful  wrong,  it  might  be  differ- 
ent. But  she  found  the  vessel  under  water,  apparently 
abandoned,  and  applied  those  measures  in  her  aid 
which  seemed  best  calculated  to  afford  relief.  A  haw- 
ser was  carried  out  to  her  from  the  steamer,  and  effoiis 
were  then  made  to  tow  her  into  a  harbor.  The  cargo 
had  so  shifted,  however,  as  to  render  the  sloo^  inna- 
vigable ;  after  moving  her  a  short  distance,  and  finding 
she  was  careening,  the  hawser  was  cut,  and  the  sloop 
remained  under  water,  most  of  her  deck  load  having 
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in  the  operation,  gone  overboard.  I  do  not  think  a 
fimitless  effort  to  save  the  wreck,  made  in  good  faith, 
and  so  far  as  appears  with  good  judgment,  though 
leading,  by  its  failure,  perhaps  to  additional  expense 
and  loss  to  the  wreck  or  cargo,  can  be  regarded  as 
wrongfully  catising  such  damage,  and  thus  exonerating 
the  steamer  from  it.  The  mode  of  saving  the  vessel 
and  cargo  ultimately  adopted  was  doubtless  the  most 
efficacious  and  judicious,  but  in  the  absence  of  the 
means  afterwards  obtained  and  applied,  it  could  not  be 
blameable  to  try  any  other  at  command  which  afforded 
a  reasonable  promise  of  success. 

In  the  then  condition  of  vessel  and  cargo,  those  efforts 
were  all  apparently  for  the  interests  of  the  claimants, 
they  being  liable,  in  the  first  instance,  for  the  entire 
value  of  both,  their  loss  would  be  diminished  in  pro- 
portion to  the  amount  of  the  property  saved. 

Efforts  directed  alone  to  the  saving  of  the  wreck, 
although  resulting  disadvantageous  y  and  imposing  en- 
hanced expense  in  its  final  rescue,  do  not  change  the 
nature  of  the  injury,  and  substitute  a  new  cause  and 
liability  in  place  of  the  colliding  ship. 

I  shall,  accordingly,  decree  for  the  libellants,  to  the 
amount  of  the  injury  done  the  sloop,  the  value  of  the 
property  lost,  and  the  expenses  and  disbursements  ne- 
cessarily incurred  in  the  salvage  of  that  which  was 
preserved. 

The  particulars  will  be  more  conveniently  ascertained 
by  a  conmiissioner,  and  I  shall  order  a  reference  for 
that  purpose. 

Moore  dk  Hauena^  for  libellants. 
BuUer  &  Bvarta^  for  claimant 
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A  Tcnd,  althoa^  towed  hj  «  rteambcwt^  if  ih«  hai  the  ftdl  control  cf  h«r  orwm 
iiM>r«ni«iiti»  will  be  liable  for  may  demage  inflieted  by  her  conuig  in  eonUoi 
with  another  reaseL 

The  master  and  ownen  of  a  afaip,  towed  by  n  steamer,  will  be  anewenble  for 
damage  oeeasioned  by  a  e<4]ision  with  another  Teasel,  nnleas  they  we  all 
possible  skill  and  eare  to  prerent  it 

A  ressel  coming  in  collision  with  another  tcsscI  is  prima  fade  liable  for  the 
damage,  and  the  mle  is  not  Taried,  whether  her  moCire  power  is  the  old  and 
ordinary  method,  or  is  sopplied  in  some  norel  manner. 

Third  parties,  receiTing  an  iDJory  by  collision,  can  rarely  be  required  to  lay  the 
nsponsibility  to  any  other  agency  than  that  which  was  the  proximate  eanse. 

If  Aveasel  is  nm  npon  by  another  nnder  way,  the  latter  most  be  answera- 
ble for  the  wrong,  unless  she  can  prore  the  oocurrenee  to  be  the  reeolt  of 
inevitable  accident,  or  without  fonlt  on  her  side. 

A  tog  wall  not  be  respmisible  for  damages  done  by  ressels  in  her  tow,  whether 
they  be  lashed  alongside  or  drawn  by  hawsers,  except  it  be  prored  that  the 
injury  was  owing  to  want  of  eare  or  skill  in  the  tag,  in  performing  the 
dntias  belonging  to  her. 

The  analogy  of  priaeipal  and  agent  does  not  apply  to  this  deseription  of  boai- 
nesSb  The  tug,  in  executing  the  employment  for  which  she  is  engaged,  acts 
independently  of  all  authority  or  direction  of  the  tow,  while  the  tow  was,  in 
this  ease,  master  of  her  own  moTcments,  and  so  answerable  for  them. 

BsTTB,  J. — ^This  cause  was  instituted  for  the  reooyery 
of*  damages,  occasioned  by  a  collision,  and  the  particu- 
lar feature  of  importance  in  the  case  is,  the  question  of 
the  liability  of  a  tug,  employed  in  her  customary  busi- 
ness, for  injuries  caused  by  the  towed  vessel  coming  in 
collision  with  a  vessel  at  anchor. 

In  October,  1845,  a  canal  boat,  loaded  with  coal  from 
Philadelphia,  was  taken  in  tow  by  the  tug  Express,  at 
one  of  the  North  River  piers,  to  be  hauled  round  to  the 
East  River,  and  there  united  with  other  boats,  and,  to- 
gether with  them,  to  be  towed  by  the  tug  to  Albany 
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or  Troy.  The  tug  was  at  the  time  publicly  engaged 
in  that  line  of  business. 

The  master  of  the  tow  desired  to  be  lashed  along- 
side the  tngf  because  his  boat  steered  badly,  but  the 
master  of  the  tug  declined  giving  her  that  position,  and 
threw  out  a  hawser  from  his  stem,  fifty  &thoms  in 
length,  which  was  attached  to  the  bow  of  the  canal 
boat,  and  she  was  taken  in  tow  in  that  manner. 

Much  testimony  was  given  to  the  point  whether  that 
was  a  judicious  and  safe  method  of  towing  in  this  har- 
bor. The  plain  weight  of  evidence  proves  that  to  be 
the  usual  and  safe  course  of  the  business,  in  hauling 
loaded  crafts  of  the  size  of  the  tow  about  the  harbor, 
the  tow  fastened  in  that  manner,  being  easily  managed 
by  her  own  helm,  so  as  to  protect  herself  and  other 
vessels  she  may  meet  or  pas&  The  tug  was  worked  at 
her  lowest  speed,  and  such  as  was  proved  to  be  pru- 
dent and  proper  at  the  time  and  place,  and  which  af- 
forded the  tow  full  opportunity  and  means  of  safe  and 
easy  navigation. 

Below  Castle  Garden  and  near  Whitehall  pier,  the 
tug  passed  between  the  shore  and  the  yacht  Mist, 
owned  by  the  libellant,  lying  at  anchor,  and  80  to  100 
feet  from  her.  At  that  point,  the  tow  took  a  sheer  out 
into  the  river.  Ten  or  fifteen  fathoms  additional  line  was 
payed  out  to  her  from  the  tug  to  give  her  free  steer- 
age. She  did  not  recover  her  track,  but  struck  the 
yacht  abaft  her  forward  chains,  stove  in  her  plank 
and  some  timbers,  and  caused  very  serious  damage  to 
her. 

The  testimony  in  the  case  is  exceedingly  difiuse,  and 
not  wholly  reconcilable.  The  above  &cts  are,  in  my 
opinion,  the  fiur  results,  and  present  the  essential  points 
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to  be  decided.  There  k  no  qucrtkni  tkat  the  jmdd 
was  piDperl J  andiored  and  attended  to,  and  that  no 
fimh  was  committed  on  her  part,  any  waj 
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to  thedisasta: 

She  is  aocm'diiiglj'  entided  to  indemnity  fix*  the  in- 
jories  die  sustained  froni  the  party  inflicting  them, 
nnlem  he  can  disdiaige  himadf  crf'all  Uame  aba 

The  libeDant  contends,  that  the  tog  having  siqiplied 
the  motiTe  power,  and  ihenkj  fiirced  the  tow  against 
the  yadit,  she  b  to  be  regarded  the  direct  canse  of 
theinjnrjr;  that  the  Tcaad  in  tow  is  only  a  prolongation 
of  die  tog,  and  the  latter  is  accordingly  liable  fi>r  the 
acts  of  the  tow  whilst  under  way,  the  same  as  for  her 
own. 

If  this  proposition  cannot  be  maintained,  the  libeUant 
insists  the  tng  was  gnilty  of  misconduct  and  n^ligence 
at  the  time,  in  her  own  movements,  and  thereby  caused 
the  collision  and  injuries  received  by  the  yacht 

The  transportation  of  property  and  persons,  by  aid 
of  steam  tugs,  has,  within  a  few  years,  become  an  im- 
portant branch  of  navigation  in  this  harbor  and  the 
waters  connected  with  it  In  other  sections  of  the 
eountoy  it  is  also  a  business  of  great  magnitude,  and 
Tessels  of  all  dimensions  are  employed  in  its  prose- 
cution. 

Spraul  r.  Hemmtngway^  was  an  action  at  law  against 
the  owner  of  a  vessel  towed  by  a  steamer  with  a 
cable  run  out  from  the  stem,  for  damages  caused  by  a 
collision  with  the  tow.  The  jury  found  that  the  col- 
lision was  caused  by  the  negligence,  unskilfulDess  or 
misconduct  of  those  who  had  charge. of  the  steamer, 
(14  Pickering,  1,)  and  the  Court  decided  that  the 
owner  of  the  vessel  towed  was  not,  therefore,  liable  for 
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the  injory.  The  Court,  in  rendering  its  decision  on  the 
verdict,  assume  principles  of  law  which  have  a  bearing 
on  the  present  case,  but  the  point  adjudicated  under 
the  facts  cannot  be  regarded  as  involyed  in  this,  as  no 
fault  or  negligence  is  here  found  against  the  tug.  An- 
other case  was  in  the  Supreme  Court  of  this  State,  and 
is  distinguished  from  this  one  in  the  important  feature, 
that  the  tow  was  lashed  by  the  side  of  the  tug,  and  the 
tow  being  the  vessel  injured,  the  question  was  between 
those  two  vessels  as  to  the  obligation  of  the  tug  to  -pro- 
tect the  tow  from  injury  by  other  vessels.  The  decision 
turned  upon  the  effect  of  a  special  contract  of  towing 
between  the  parties.     (AUxaTider  v.  Oreen^  3  Etll^  1.) 

These  cases  do  not  accordingly  afford  direct  au- 
thority upon  the  question  presented  in  thi&  The  evi- 
dence now  before  the  Court  clearly  proves  that  a  vessel 
towed  in  open  water,  in  rear  of  another,  with  a  fifty- 
&thom  line,  haa  perfiBct  command  of  her  own  direc- 
tion, so  £Btr,  at  least,  as  to  keep  in  the  track  o£  the  tug, 
and  to  avoid  all  stationary  objects  which  the  latter 
escapes,  and  that  such  was  the  safest  method  of  towing 
her  in  this  case,  under  the  facts,  for  the  tug  and 
tow,  and  other  vessels  they  might  meet  with.  Not  only 
has  the  tow  perfect  command  of  her  own  course,  but 
she  can  also  control  the  direction  of  the  tug,  and  the 
usage  of  the  business  accordingly  requires  a  competent 
helmsman  to  be  stationed  at  the  helm  of  the  tow,  better 
to  protect  her,  and  to  aid  in  the  safe  navigation  of  the 
tug. 

The  evidence  ftirther  proves,  that  if  in  this  case  the 
tow  line  had  been  shortened  and  the  canal  boat  drawn 
near  to  the  tug,  the  means  of  managing  both  safely 
would  have  been  impaired ;  and  that  the  tow,  if  com* 
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petent  to  navigate  in  those  waterSi  was  placed,  at  the 
time,  in  a  proper  position.  I  limit  myself  to  stating 
the  clear  result  of  the  evidence  produced  on  the  hearing. 
It  is  not  necessary  to  spread  ont  its  details  to  efaicidate 
the  principles  of  law  adopted  in  this  decision.  They 
are  intended  to  meet  the  state  of  hcta  attendant  upon 
the  transaction,  as  laid  before  the  Court  by  the  proo& 

Beyond  all  question,  the  tow  is  liable  in  this  case 
for  the  damages  caused  by  her  to  the  yacht  (^The 
Duke  ofSunex,  2  Rob.  270.)  She  placed  herself  in 
connection  with  the  tug,  undertaking  to  navigate  across 
the  waters  of  the  bay  by  aid  of  the  propelling  power 
thus  procured,  which,  though  not  itself  under  her  con- 
trol, left  her,  in  respect  to  her  own  movements,  a  per- 
fect capacity  to  prevent  the  injury  caused  by  her  in 
this  instance.  The  case  of  Spraul  v.  Hemmirigway  is 
claimed  to  be  apposite  to  this,  and  of  controlling  weight 
on  the  point  It  is,  however,  to  be  observed,  that  the 
case  was  decided  with  hesitation  by  the  Court,  and  as 
one  of  first  impression. 

Some  of  the  analogies  offered  in  support  of  the  de- 
cision are  so  &r  equivocal,  that  it  may  not  be  unreason- 
able to  suppose  a  review  of  the  subject  may  lead 
the  same  Court  to  doubt  the  justness  of  the  rule 
indicated,  at  least  to  tlie  full  extent  suggested.  At 
most,  it  cannot  be  regarded  as  authority  to  the  point, 
that  a  tow  placed  astern  of  a  tug,  is  not  responsible  for 
collisions  with  other  vessels,  the  same  as  if  navigated 
by  her  own  means,  and  independent  of  the  aid  of  a 
tug. 

She  selects  that  method  of  propulsion;  and  on  general 
principles,  by  so  doing,  she  ought  to  remain  subject  to 
the  same  liability  that  would  attach  to  her  if  the  mo- 


FEBRUART,  1846.  263 


The  Bteuner  Ezpi 


tive  power  was  within  herself,  or '  exduSivelj  at  her 
command     {The  Hope,  2  W.  Rob.  9.) 

Third  parties,  receiving  an  injury  by  collision,  can 
rarely  be  required  to  lay  the  responsibility  to  any  other 
agency  than  that  which  was  the  proximate  cause  of  it 
If  a  vessel  is  run  upon  by  another  under  way,  the  lat- 
ter miist  be  answerable  for  the  wrong,  unless  she  can 
prove  the  occurrence  to  have  been  the  result  of  inevit- 
able accident,  or  without  fault  on  her  side;  (The 
Oeorge,  9  Jurist,  670 ;)  and  no  reason  is  perceived  why 
she  is  exonerated  by  having  submitted  herself  to  be 
moved  by  a  steam  vessel,  unskilfully  or  incautiously 
managed,  more  than  if  the  cause  of  the  injury  was  the 
want  of  attention  or  prudence  in  the  application  or  use 
of  her  own  means  of  navigation. 

It  is  not  inevitable  to  her  in  any  other  sense  than  if 
the  accident  resulted  from  the  insuflficiency  of  her  own 
equipments  to  keep  her  in  a  safe  course,  or  disengage 
her  from  a  position  dangerous  to  others,  or  even  the 
incompetency  of  her  pilot  or  master.  If  it  be  conceded 
that  the  conclusion  of  the  Court  in  Sproul  v.  Hemr 
mingway  is  correct  upon  the  facts  found  by  the  jury, 
I  think  the  case  cannot  be  accepted  as  settling  the  law, 
that  a  tug  is  responsible  for  damages  done  by  vessels 
in  her  tow,  whether  they  be  lashed  alongside  or  drawn 
by  hawsers,  except  it  be  proved  that  the  injury  was 
owing  to  want  of  care  or  skill  in  the  tug  in  performing 
the  duties  belonging  to  her.  Chief  Justice  Shaw,  in 
delivering  the  opinion  of  the  Court,  plainly  recognises 
a  liability  of  the  tow  for  her  own  acts.  He  says,  "on 
board  the  ship  towed  astern  by  means  of  a  cable,  some- 
thing may  and  ought  to  be  done  by  the  master  and 
crew  in  steering,  keeping  watch,  observing  and  obeying 
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ordera  or  fiignfl^and  if  there  be  anjwaDt  of  careaad  dal 
in  the  perfbrmanee  of  these  dntiesi  and  damage  enaoe^ 
then  the  case  we  have  been  ooosidering  does  not  exist; 
the  damage  is  attributable  to  the  master  and  crew  of 
the  tow,  and  she  and  her  owners  must  sustain  it"  I 
think,  therefore,  that  the  case  of  JS^mnU  ▼,  Hemadng- 
way  cannot  be  regarded  as  authority  to  the  pomtioa 
that  the  tog  is  primarilj  liable  in  case  of  colUsos, 
when  caused  by  the  culpable  fsiult  of  the  tow  and  not 
her  own. 

This  noyel  business  demands  an  explication  of  legal 
prindples  adapted  to  its  character  and  nature,  and  coDh 
ducing  to  the  protection  of  those  concerned  in  it,  and 
of  the  public ;  so  that  the  liabilities  incurred  in  its 
management  may  be  allotted  to  that  parly  alone  which 
is  justly  chargeable  with  it 

Two  distinct  agencies  are  concerned  in  the  opera* 
tion  of  towing  by  lines,  each  capable  of  actions  inde- 
pendent of  the  other.  The  tow  in  rear  has  the  capa- 
ci^  of  running  off  upon  her  hawser,  in  directions  op- 
posing the  course  of  the  tug,  and  to  commit  injuries 
to  other  vessels  which  the  tug  cannot  restrain ;  and  the 
tug  may  also  compel  the  tow  to  cause  like  damages, 
which  the  latter  has  no  poww  to  preyent. 

The  principle  sought  for  cannot  be  deduced  fpom 
the  case  supposed  in  J^otU  y.  Hemmingwag^  of  a 
vessel  under  charter,  or  the  liability  of  the  owner  of 
cargo  in  respect  to  wrongful  acts  of  tiie  vessel  carrying 
it  The  inquiry  in  those  cases  is,  how  did  the  injury 
arise  ?  and  as  consequent  upon  that,  where  does  tiiie 
responsibility  for  the  damages  attach  ?  To  render  the 
analogies  put  in  Sprotd  v.  Hemmingway  pertinent  to  the 
point  raised  in  this  case,  it  must  be  admitted  that  the 
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liabili^  of  the  tag  is  the  same  when  the  tow  is  navi* 
gated  according  to  the  usage  of  the  business,  aa  it 
would  be  were  she  transported  upon  the  deck  of  the 
steamer.  If  so  placed,  she  would  undoubtedly  have, 
in  respect  to  the  movements  and  responsibilities  of  the 
tug,  no  relation  to  other  vessels  with  which  she  should 
be  brought  in  collision,  other  than  that  of  cargo  on 
deck. 

But  this  supposition  most  inadequately  figfires  the 
true  character  of  vessels  navigated  by  towing.  The 
largest  and  most  valuable  shipping  afloat  are  carried 
out  and  brought  into  port,  and  moved  from  point  to 
point,  and  place  to  place,  within  our  harbors  and  in- 
ternal waters,  by  this  mode  of  navigation,  and  the  rule 
which  gives  the  law  in  respect  to  small  canal  boats, 
worth  a  few  hundred  dollass,  must  settle  it  also  essen- 
tially in  relation  to  ships  and  cargoes  of  highest  valua 

Clearly,  they  cannot  furl  their  sails  and  be  towed 
through  harbors  and  bays,  without  using  their  own 
means  to  protect  other  vessekencountered,andbefree 
from  liability  for  damages  caused  by  them  in  being  so 
navigated.  The  sound  doctrine,  in  my  judgment,  is 
still  what  it  always  was,  that  the  vessel  coming  in  col- 
lision with  another  is  'prima  Jade  chargeable  with  the 
damage  sustained  thereby,  (9  ITencfeZ^  1,)  and  the 
rule  cannot  be  dependent  upon  her  being  navigated  by 
old  and  well-known  methods^  or  that  her  officers  pro- 
cure it  to  be  done  for  her  in  «ome  novel  way,  by  a  power 
communicated  independent  of  their  volition  or  com- 
mand. It  is  at  her  hazard  that  die  is  placed  under  di- 
rection of  such  power ;  and  if  the  tug  which  supplies  it 
is  liable  for  wrongful  acts  on  her  part,  the  tow  cannot, 
in  reason  or  law,  claim  to  stand  exonerated  from 
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tlie  mjiirjr  die  infficta,  and  wiiidi  she  might  iuswe 
flToided. 

Neitfaer,  in  my  opinicHi,  does  the  analogy  of  principal 
and  agent  apply  to  tliis  description  of  bosinesB.  There 
may  be  traced  a  degree  of  amilitnde  in  certain  points 
of  the  rdationship  between  the  tog  and  tow,  and  that 
of  principal  and  agent,  so  fiir  as  concerns  the  eaid  to  be 
answered  by  the  association  of  the  two  in  one  bnamesSy 
easentiaDy  transacted  by  one  for  the  benefit  c^  the 
other.  Bnt  the  tog,  in  ezecating  the  employment  after 
it  is  entered  npon,  acts  independentiy  of  all  authority  or 
direction  of  the  tow,  and  stands  no  way  in  the  relation  of 
her  agent  In  all  respects,  except  the  general  direction 
of  the  course  to  be  ran,  the  tow  in  this  case  was  master 
of  her  own  movements,  and  could  vary  them,  in  respect 
to  objects  in  her  path,  as  if  wholly  disconnected  with 
the  steamer. 

The  analogy  is,  therefore,  too  fiunt  to  supply  any 
sore  principle  applicable  to  this  peculiar  association 
of  vessels.  It  seems  to  me  it  might  be  defined, 
with  a  nearer  approach  to  exactness,  by  regarding  the 
tow  as  taking  into  service  ^e  power  of  tiie  tag  hired 
oat  to  her,  independent  of  the  boat  itself^  or  its  com 
mand  or  direction. 

If  we  might  suppose  locomotives  employed  on  the 
tow-paths  of  canals,  and  the  boats  using  that  force  as 
their  propelling  power,  the  parallel  to  the  case  under 
consideration  would  be  nearer,  and  an  illustration  would 
be  afforded  indicating  the  responsibilities  each  would 
be  placed  under  by  the  connection  in  towing,  more  cor- 
rectly than  is  furnished  by  any  cases  fiuniliar  to  the 
common  law.  It  could  not  be  supposed,  under  such 
circumstances,  that  the  locomotive  holding  to  its  course. 


FEBRtTART,  1846.  267 

Tbe  Steuner  Ezpreta. 

would  be  chargeable  for  collisions  or  injuries  committed 
hy  the  boat  in  the  ordinary  train  of  its  navigation. 

The  boat  wonld  be  held  to  assume,  at  its  peril,  its  own 
control  and  direction,  and  subordinate  to  propulsion 
ahead  by  a  power  which  it  could  not  vary  or  check,  and 
differing  in  that  only  in  the  degree  of  its  force,  and  its 
independence  of  the  efforts  to  control  it  from  on  board 
the  boat,  from  towing  by  hand  or  horse-power. 

The  responsibilities  of  those  mutual  but  independent 
agencies  should  accordingly  be  limited  to  their  separate 
acts,  except  it  be  shown  that  either  of  them  wrongfully 
caused  a  mischief  to  be  done  by  the  other ;  and  it  would 
follow  that  the  boat,  equally  with  the  locomotive,  must 
take  on  itself  the  precaution  to  shun  objects  in  its  track, 
or  which  might  come  within  the  range  of  its  movement 

When  varying  its  line  of  direction  to  the  limit  of  its 
capacity  would  not  be  sufficient  to  protect  others  from 
contact  with  it,  she  must  have  conmiand  of  means, 
enabling  her  to  be  disconnected  from  the  moving  power, 
and  thus  have  the  ability  to  act  for  the  safety  of  all  in 
her  pathway,  as  if  using  only  oars  or  sails,  or  machinery 
attached  to  herself 

This  principle  is,  in  effect,  involved  in  the  Hope, 
where  the  colliding  vessel  was  warped  by  those  towing 
her  down  the  Thames.     (2  Wm.  Bob.  9.) 

Considering  this  case,  then,  as  standing  only  upon 
the  &ct  that  the  tow,  whilst  being  properly  hauled  by 
the  tug,  came  into  collision  with  the  yacht  at  anchor,  I 
hold  the  responsibility  therefor  is  not  cast  upon  the  tug, 
but  that  as  the  tow  is  the  direct  and  inmiediate  cause 
of  the  injury,  she  is  the  blameable  party  against  which 
the  remedy  for  the  wrong  is  to  be  pursued. 

So  the  comprehensive  justness  of  the  dvil  law  ren- 
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dexB  the  onlpable  party  alone  responsible  for  damage 
occasioned  by  his  misfeasance,  his  negligence,  his  im- 
pmdence  or  want  of  skill  (  Code  Napoleon^  Art  1,683 ; 
JhuUier,  p.  3  §§  95,  209.) 

Each  boat  was  separately  and  independently  steered 
on  this  occasion,  and  the  tow  mnning  three  hxmdred 
feet  in  rear  of  the  tug,  with  the  free  nse  of  all  her  func- 
tions for  self-direction  in  regard  to  the  vessel  injured, 
cannot^  with  any  justness  of  figure  or  association  of 
objects,  be  deemed  a  prolongation  of  the'  tug,  subject- 
ing the  latter  to  the  same  liability  for  her  acts  as  if  the 
tow  was  bodily  a  part  of  her. 

I  do  not  think  the  Ubellant  has  succeeded  in  proving 
any  misconduct  or  want  of  precaution  on  the  part  c^ 
the  tug  leading  to  the  disaster,  and  which,  upon  general 
principles,  or  within  the  spirit  of  the  decision  in  Sproul 
y.  Eemmingwa^^  (14  Pick.  1,)  might  render  her  liable 
for  the  damage. 

It  is  a  clearly  settled  principle  in  the  authorities, 
English  and  American,  that  the  vessel  which  sues  for 
damages  occasioned  W  by  a  cdlision,  must  prove  the 
injury  was  owing  to  the  fault  of  the  colliding  vessel. 
(Abbott,  Shea's  ed.,  paH  3,  cA.  1 ;  3  Kent,  230.) 

The  proof  that  the  injured  one  was  herself  blame- 
less, would  ordinarily  be  sufficient,  prima  facie,  to  cast 
the  burthen  of  exonerating  itself  on  the  colliding  ves- 
sel   (Ibot  etalY.  WiewaH  14  Johns.  R  304) 

Yet  ih^e  is  a  manifest  distinction  when  the  action  is 
not  based  upon  any  wrongful  act  directly  committed 
by  the  vessel  sued,  but  upon  her  alleged  re^onsibility 
for  the  acts  of  another,  that  is,  in  effect,  for  damages 
consequential  to  the  fault  of  another.  The  tug  not 
coming  in  conta/ct  herself  with  the  yacht,  it  ia  not  to 
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be  presomed,  to  her  prejudice,  that  the  act  of  the  tow 
iras  culpable ;  and  accordingly,  the  libellant  is  bound, 
as  in  ordinary  cases  resting  in  misfeasance,  to  prove 
that  negligence,  want  of  precaution,  or  oth^*  fault  of 
the  tug,  caused  the  collision. 

The  whole  evidence  being  before  the  Court,  it  is  of 
little  moment  to  this  particular  case,  whether  it  is  to 
be  received  as  excusatory  on  the  part  of  the  claimant, 
or  accusatory  by  the  libellant ;  the  Court  must  judge 
from  its  entire  weight  and  bearing,  without  regard  to 
the  source  from  which  it  was  derived,  what  rights  are 
established  between  the  partie& 

First,  then,  I  find  upon  the  proofe,  that  the  method 
of  hauling  the  tow,  by  a  hawser  fifty  fathoms  long,  at- 
tached to  the  stem  of  the  tug,  was,  at  the  time  and ' 
place,  a  prudent  and  safe  mode  of  towing  her.  That 
the  tow  was  conducted  carefully  by  the  tug,  on  a  pro* 
per  route,  and  so  as  to  be  able  to  keep  a  safe  distance 
from  the  yacht ;  and  that  with  ordinary  care  and  skill 
on  the  part  of  her  crew,  she  could  have  kept  in  the 
wake  of  the  tug,  and  been  steered  widely  clear  of  the 
yacht  That  the  collision  was  occasioned  by  inatten- 
tion or  want  of  skill  in  steering  the  tow,  and  was  not 
owing  to  any  defect  of  equipment,  or  the  want  of  navi- 
gable qualities  in  the  tow,  and  that  nothing  was  done 
by  the  tug  impeding  the  free  steerage  and  action  of 
the  tow,  or  necessarily  impelling  her  upon  the  yacht 
That  the  tow  had  a  competent  number  of  men  stationed 
on  watch  and  at  the  helm,  and  was  easily  steered  and 
kept  by  them  in  the  track  of  the  tug  before  and  after 
the  collision,  through  a  route  equally  difficult,  without 
danger  or  inconvenience. 

The  endeavor  to  show,  on  the  part  of  the  libellant, 
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diat  the  tow  was  hauled  into  an  eddj  by  the  tog,  and 
thereby  suddenly  varied  her  cousrei  giying  her  a 
sharp  sheer  off  h^  track,  fiuled  of  success^  It  was 
not  made  to  appear  but  that  the  water  at  the  place  re- 
ferred to  was  in  a  tranquil  state,  and  every  way  &yor- 
able  to  the  easy  and  safe  manoeuvering  of  the  tow. 

The  accident  is  probably  attributable  to  the  want  of 
attention  or  judgment  of  the  pilot  at  the  helm  of  the 
tow.  There  was  ample  room  for  her  to  have  followed 
the  tug  between  the  shore  and  yacht,  without  expo- 
sure to  the  latter,  and  if  the  men  on  board  had  done 
their  duty,  there  would  have  been  no  difficulty  in  her 
passing  the  yacht  safely. 

In  my  opinion  the  risk  of  her  navigation,  under  the 
circumstances,  was  not  cast  by  law  on  the  tug,  and  she 
is  not  bound  to  make  reparation  for  the  severe  loss  and 
injury  the  libellant  has  suffered  in  consequence  of  the 
fitult  of  the  tow.  She  is  answerable  for  no  more  than 
her  own  acts  of  mischance,  negligence,  want  of  skill, 
or  other  culpable  faults.  The  remedy  should  be  pur- 
sued against  the  tow  in  this  instance,  and  this  libel 
must  be  dismissed  as  to  the  tug,  with  costs  to  be  taxed. 


T.  Sedgwick,  for  libellant 
H.  Martariy  for  claimant 


ISTonL — ThU  ease  ▼«■  ftppetled,  And  additional  proofii  were  introdaeed.  fOie 
Oirouit  Court  held  that  the  libellant  had  prored  that  the  collision  was  csnsed 
by  the  fault  of  the  tog.  That  the  sheer  of  the  tow  was  inevitable,  and  without 
fiudt  on  her  part ;  and  that  the  tug  had  the  power,  and  it  was  her  duty  to  pre- 
vent the  mischief  caused  by  this  sheering  movement  of  the  tow.  The  decree 
of  the  District  Ck>urt  was  reversed,  and  damages  adjudged  against  the  tug. 
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S«mM8  rendered  in  taking  oure  of  a  ship  in  port  are,  under  the  itatntee  of  the 

State,  protected  by  a  lien  upon  the  ihip,  in  easea  where  the  torn  of  fiffey  dol- 

lan  iM  dne  for  snoh  serrioe^ 
A  ship-keeper,  by  night  or  day,  is  not  obliged,  without  an  engagement  to  that 

end,  to  pxnnp  the  ship,  wash  her  decks,  Ac. 
His  sleeping  on  board  nights,  unless  specially  stipnUted,  does  not  impart  ft 

right  to  extra  compensation  therefor. 
Ko  ftbfttement  of  wages  will  be  made  for  occasional  absence  fixmi  the  ship,  if 

no  objection  is  made  thereto  nntil  the  whole  period  of  senriee  has  espiNd. 

Bbtts,  J. — This  case  comes  up  on  exception  to  the 
report  of  the  commissioners,  allowing  the  libellont 
$96. 

The  libel  demands  $133  39,  the  balance  of  wages  for 
keeping  the  ship  in  this  port  fifty  days  and  forty-nine 
nights,  at  $1  25  per  day  and  $1  50  per  night,  and  also 
some  small  disbursements  for  fastenings  to  the  vessel, 
and  giyes  credit  for  $5  cash  paid. 

The  libellant  acted  as  ship-keeper  fifty  days,  and 
during  the  time  slept  on  board  the  vessel 

When  engaged  for  the  service  he  waa  told  he  would 
receive  from  $1  to  $1  25  per  day,  and  expressed  him- 
self gratified  with  the  job  at  that  rate  of  compensation. 
After  the  service  was  completed,  some  complaint  was 
made  by  the  owners  of  his  want  of  attention  to  the 
ship,  but  he  was  told  he  could  have  $1  per  day,  and 
he  stated  his  readiness  to  accept  what  they  would  give, 
and  seemed  satisfied  with  the  sum  proposed.  The 
money  was  not  paid  or  tendered  to  him  at  the  time  his 
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services  ended,  and  inunediatelj  after  he  demanded, 
through  his  lawyer,  the  whole  sum  of  $133  39,  and 
payment  to  that  amonnt  being  refused,  this  action  was 
instituted. 

The  demand  wiH  be  regarded  a  fien  on  the  vessel, 
created  by  the  Revised  Statutes  of  this  State,  (2  R  8. 
408,  §  1,)  unless  the  claimants  have  shown  that  less 
than  $50  was  due,  and  in  that  case  the  question  may 
arise,  whether  it  can  be  enforced  in  this  Court  as  a 
maritime  lien. 

It  seems  to  me  no  just  ground  is  laid  in  the  proo& 
for  an  allowance  to  the  libellant  as  night-watch,  beyond 
the  daily  pay  for  which  he  contracted 

He  does  not  show  any  agreement  for  such  compen- 
sation, and  he  must,  therefore,  put  his  claim  upon  the 
quantum  meruit  of  remaining  on  board  over  night 
There  is  no  evidence  that  his  sleeping  on  board  was  a 
burthen  imposed  on  him,  or  a  service  beneficial  to  the 
ship-owners;  it  may  have  been  a  private  privilege  or 
advantage  allowed  him.  The  Court  cannot  consider 
the  naked  £u3t  sufficient  to  raise,  against  the  vessel  or 
owners,  an  obligation  to  pay  for  it.  Nor  does  the  evi- 
dence disclose  any  circumstance  from  which  it  may  be 
implied  that  this  particular  was  regarded  at  the  time 
between  the  parties  as  extra  service. 

The  commissioner  reports  one  dollar  per  night  to  be 
the  proper  compensation  for  each  night-watch.  I  think 
this  is  not  authorized  by  any  evidence  in  the  case.  It 
does  not  appear  that  the  libellant  actually  performed 
the  duty  of  a  night-watch  for  the  time,  nor  can  it  be 
supposed  physically  possible  for  him  to  have  done  so. 
I  understand,  on  the  testimony,  that  a  night-watch  is  to 
be  constantiy  on  deck,  or  so  about  the  vessel  as  to  have 
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watchftil  guard  over  her  throughout  the  night,  and  it  can- 
not be  assumed  that  a  man  can  endure  that  service  con- 
tinuously fifty  days  and  forty-nine  nights.  I  shall  accord- . 
ingly  allow  the  exception  to  this  part  of  the  report 

Had  the  owners  tendered  the  libellant  the  $1  per 
day  at  the  time  of  settlement,  or  when  his  demand  was 
made  with  a  view  to  this  suit,  I  should  have  held  that 
to  be  an  acquittance  of  their  liability  to  him. 

But  by  not  following  up  their  admission  of  indebt- 
edness by  a  tender  of  the  amount,  they  subject  them- 
selves to  all  the  consequences  of  a  suit  presented  upon 
a  contested  demand. 

They  have,  by  their  answer  and  proofe,  attempted  to 
show  that  the  libeUant  was  not  entitled  even  to  $1  per 
day,  because  of  unfaithfulness  to  his  charge,  or  for  not 
rendering  iservices  to  the  vessel  required  of  him. 

That  portion  of  the  defence  permits  him  also  to  urge 
an  extra  compensation  for  services  during  the  day, 
which  are  not,  in  an  equitable  point  of  view,  strictly 
within  his  duty,  nor  satisfied  by  the  per  diem  pay. 

I  think  the  occasional  absence  of  the  libellant  fi*om 

■ 

the  vessel  given  in  proof,  do  not  entitle  the  claimants 
to  any  deduction  from  his  wages ;  it  is  to  be  presumed, 
under  the  circumstances,  that  they  were  aware  of  the 
facts  before  the  termination  of  his  hiring;  and  the 
reasonable  inference  also  is  from  their  making  no  ob- 
jection, that  he  was  absent  in  their  service,  or  with 
their  permission ;  nor  is  it  shown  that  he  ought,  as 
part  of  his  duty,  to  have  pumped  the  ship,  or  kept  her 
decks  washed  down.  These  services  would  not  fall 
appropriately  within  the  duty  of  ship-keeping.  To 
render  him  liable  for  their  value,  the  claimants  must 
prove  an  undertaking  on  his  part  to  do  the  work. 
Vol.  IL  18 
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He  gives  eyidence  of  extra  care  and  attention  in 
keeping  a  time  acconnt  of  the  men  employed  abont 
the  vessel,  and  in  view  of  the  whole  case,  I  think  he 
ought  to  receive  for  his  emplojrment  on  board,  at  the 
rate  of  $1  25  per  day,  the  highest  sum  intimated  to 
him  by  the  owners  at  the  time  of  his  engagement 

He  is  also  entitled  to  be  paid  for  locks,  fisustenings, 
&c.,  necessary  to  the  vessel,  and  supplied  her  by  him. 

The  account,  adjusted  upon  these  principles,  would 
leave  due  him  $62  50,  for  wages,  and  $2  39  for  mate- 
rials, &C.,  supplied,  from  which  deducting  $5  paid  him, 
the  bala^ce,  $59  89,  would  be  the  sum  he  is  entitled  to 
recover. 

This  being  above  $50,  renders  it  unnecessary  to  con- 
sider whether  a  remedy  could  be  had  in  this  Court  finr 
it,  upon  the  principles  of  the  maritime  law  alone. 

The  Court  enforces  liens  on  domestic  vessels  imder 
the  local  law,  when  they  partake  of  the  character  of 
maritime  liens.  (The  Skip  Bobert  IkdtoUy  1  Paine^ 
620 ;  Peyroux  v.  Howard  el  at,  7  PeUrs,  324 ;  The 
Skip  Thomas  Scattergood^  Gilpin^  1 ;  A  New  Brig^  lb. 
474) 

There  must  be  deducted  £rom  the  report  of  the  com- 
missioners $34  11,  and  a  decree  entered  for  $69  89, 
and  costs. 

W.  Muhck^  for  libellant 

W.  M.  Pritchardj  for  claimant 
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ExCm  or  doable  wages  are  givea  Memea  when  pot  on  ihort  allowinoii  of  pio> 
Tiiioiit  or  water  on  a  Toyage,  only  in  ease  the  quantify  required  by  law  knot 
rapplled  tbe  ahip  by  ber  master  or  owner. 

If  the  ship  baa  a  proper  supply  laden  on  board,  and  the  erew  is  insofBoiently 
famished  on  the  Yoyage,  their  remedy  is  by  action  for  the  particolar  wrong, 
and  not  for  doable  wages. 

All  the  crew  may  anite  in  a  soit  for  doable  wages  becaose  of  a  short  allowance 
of  bread,  and  each  is  a  coo^etent  witness  for  bis  fsUows. 

It  dcTolyes  upon  the  UbeUants,  in  soch  action,  to  prove  both  that  a  short 
allowance  was  served  them,  and  that  the  tcsscI  had  an  insufficient  sapply 
laden  on  board. 

If  they  lail  in  maintaining  their  action,  and  it  appears  theie  was  no  eoloraUe 
eaose  for  bringing  it,  they  will  be  charged  with  fall  costs  of  salt 

When  one  of  the  libellants  nnites  a  demand  for  contract  wages  anpatd  him 
with  bis  claim  for  short  allowance,  and  obtains  a  decree  for  tiiose  wages,  the 
Goort  will  only  allow  him  proportionate  costs  against  tbe  yessd  on  that  de- 
mand, not  indading  witnesses  fees  to  his  co-libellants,  and  will  order  fall 
costs  against  him  in  connection  with  his  co-libellants  upon  the  other  branch 
of  the  litigation. 


The  libellant,  DujBBie,  snes  to  recover  wages  on  a  voy- 
age from  New<-York  to  Callao  and  back,  and  he,  with 
his  five  associates,  also  daim  the  equivalent  of  their 
contract  —  wages  for  a  period  of  six  months  and  a 
hal^  because,  as  they  charge,  they  "were  on  a  short 
allowance  of  good  and  wholesome  ship-bread,"  the 
"  master  having  neglected  to  put  on  board  the  requisite 
qnantily  of  provisions  for  the  said  voyage,  according  to 
the.  act  of  Congress,"  &c. 

The  answer  denies  these  allegations,  and  asserts  that 
the  vessel  was  sapplied  with  a  soffident  quantity  of 
good  and  wholesome  bread  for  the  voyage.  It  avers,  abo, 
that  all  the  libellantB,  except  Duffie,  were  paid  the 
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wages  claiiiied  by  them,  in  foil,  on  the  arrival  of  the 
vessel  at  this  port,  and  that  at  the  same  time  Dnffie's 
wages  were  offered  to  him,  which  he  refused  to  accept 

The  answer  denies  that  he  is  entitled  to  enforce  the 
payment  of  wages,  because  of  his  mntinons  and  insab- 
ordinate  conduct  on  the  homeward  voyage,  having  re- 
fused to  obey  the  orders  of  the  master  to  assist  at  sea 
in  repairing  damages  the  vessel  had  received  in  a  gale, 
which  had  placed  her  in  a  crippled  and  unseaworthy 
state,  and  that  on  the  voyage  homeward  he  accosted 
the  master  in  rude  and  insulting  language,  seized  hold 
of  him,  and  threw  him  down,  and  held  him  confined  on 
the  deck,  until  he  was  relieved  by  his  officer^,  &a 

The  fiicts  proved  by  the  witnesses  are  sufficiently 
given  in  the  opinion  of  the  Court  The  cause  was 
argued  by 

Mr.  E.  Burr  J  for  the  libellants,  and  by 

Mr.  F.  B.  OvUing^  for  the  claimant 

Betts,  J. — ^The  provision  in  the  act  of  Congress  of 
July  20,  1790,  section  9,  upon  which  the  contestation 
for  short  allowance  is  founded,  is  this :  "  Every  vessel 
bound  across  the  Atlantic  Ocean  shall,  at  the  time  of 
leaviiig  the  last  port  from  which  she  sails,  have  on 
board,  well  secured  under  deck,  at  least  one  hundred 
pounds  of  wholesome  ship-bread  for  every  person  on 
board,  and  in  like  proportions  for  longer  or  shorter 
voyages ;  and  in  case  the  crew  of  any  vessel,  not  so 
provided,  shall  be  put  upon  short  allowance  of  bread 
during  the  voyage,  the  master  or  owner  shall  pay  to 
each  of  the  crew  one  day's  wages  beyond  the  wages 
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agreed  on  for  every  day  he  shall  be  so  put  on  short 
allowance,  to  be  recovered  in  the  same  manner  as  his 
fltipnlated  wages.'' 

The  crew  claim  double  wages  in  this  action,  becanse 
a  SQjficient  allowance  of  good  and  wholesome  bread  was 
not  served  ont  to  them  during  the  voyage,  and  each  of 
the  libellants  made  a  witness  for  his  co-libellant,  testi- 
fied to  the  bad  and  unwholesome  quality  of  the  bread, 
and  all  concurred  in  saying,  that  after  six  weeks  out  to 
the  completion  of  the  outward  and  return  voyage,  the 
bread  served  the  men  was  mouldy,  rotten,  ^ed  with 
maggots  and  vermin,  and  when  put  in  tea,  the  worms 
were  skimmed  off  in  spoonsful,  and  that  it  also  stunk. 
Kelly,  one  of  the  men,  and  not  a  libellant,  gave  in  sub- 
stance the  same  representation.  On  his  cross-examina- 
tion, every  witness  stated  that  there  was  no  short  allow- 
ance of  quantity,  and  most  of  them  also  said,  the  vessel 
sold  from  her  stores  of  bread  on  the  coast  of  South 
America,  and  brought  back  several  barrels  and  three 
hogsheads  of  bread  laden  on  board  before*  the  voyage 
began,  and  which  had  not  been  opened. 

The  question  is  raised  by  the  claimants  upon  this 
state  of  facts,  whether  the  libellants  bring  their  case 
within  the  provisions  of  the  act  of  Congres& 

The  statute  is  plainly  intended  to  compel  owners  and 
masters  to  fit  out  vessels  with  a  sufficiency  of  whole- 
some provisions  for  the  voyage,  and  its  direct  language 
does.not.extend  beyond  that  requirement  (Marinera 
V.  !the  WashtngUm,  1  Peters'  Adm.  219.)  No  regula- 
tion is  made  respecting  the  distribution  of  bad  pro- 
visions or  short  allowances,  whilst  the  ship  is  supplied 
with  good,  or  enough  in  quantity.  Parties  wronged, 
by  being  furnished  at  sea  insufficient  or  improper  pro- 
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visions  or  water,  are  left  to  their  legal  remedies,  as  in 
other  cases  of  maltreatment^  not  {»royided  for  by 
statute.  Feeding  a  crew  on  unwholescmie  or  spoiled 
provisions  would  justify  their  leaving  the  ship,  and 
snch  neglect  or  malfeasance  of  the  owner  would  subject 
him,  at  the  least,  to  pay  fizll  wages  for  the  voyage.  (1 
Hogg.  59 ;  Ihid.  186;  2  Peter$'  Adm.  255,  and  note; 
Ih.  411.) 

The  construction  of  the  clause  in  this  Court  has  been, 
that  the  seamen  must  resort  to  their  special  action  for 
damages  against  the  master  for  giving  them  insuffident 
or  improper  food,  whilst  the  ship  had  on  board  enough 
of  good  quality ;  and  if  the  master  proved  his  original 
supply  had  been  sufficient,  but  it  spoiled  or  was  de- 
stroyed on  the  voyage,  that  he  was  still  liable  to  the 
action,  if  he  neglected  to  procure,  when  within  his 
power,  an  adequate  supply. 

This  interpretation  of  l^e  statute,  and  the  rights  of 
seamen  in  respect  to  their  supplies  of  food  on  ship- 
board, I  am  inclined  to  maintain.  I  am  persuaded  sea- 
men will  be  more  thoroughly  protected  by  sudb  ex- 
posure of  owners  and  masters  to  special  daniages,  than 
^  they  may  be  exonerated  by  payment  of  this  specific 
penalty  for  wrongs  which  must  often  demand  a  recom- 
pense more  pumtive  and  compensatory  than  a  duplica- 
tion of  wages. 

The  statute  gives  the  right  to  double  wages  in  case 
the  crew  of  a  vessel,  noi  prwided  with  the  quantity  of 
provisions  specified,  shall  be  put  on  short  allowance ; 
and  manifestly  the  statutory  right  and  cause  of  action 
does  not  arise  when  in  &ot  the  vessel  commenced  ho* 
voyage  with  the  quantity  of  provifdons  on  board  de- 
manded by  the  statute.     {The  Mary^  War^a  R  469.) 
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Congress  did  not  assume  to  regulate  the  provisioning 
of  a  crew  further  than  regards  the  amount  to  be  snp- 
]^d  on  board  for  their  support 

The  pleadings  in  suits  for  short  allowances  are  framed 
in  consonance  with  this  understanding  of  the  act  So, 
in  this  caae,  the  libellants  allege  the  master  neglected 
to  put  on  board  the  requisite  quantity  of  provisions 
for  the  voyage,  according  to  the  act  of  Congresa 
This  allegation  is  the  gravamen  of  the  complaint, 
and  the  proofe  and  the  recovery  must  be  governed 
by  it 

The  action  is  not  to  be  maintained,  then,  upon  the 
fact  alone,  that  a  crew  is  put  on  short  allowance ;  the 
additionah  particular  is  equally  an  essential  ingredient, 
that  the  ship  had  not  on  board  the  stores  required  by 
law  when  she  sailed  on  Ihe  voyage. 

It  is  contended  by  the  libellants,  that  as  they  prove 
bread  of  a  bad  and  unwholesome  quality  was  served 
out,  and  they  were  not  allowed  a  just  ratio  of  that 
which  was  good  and  wholesome,  that  the  burthen  of 
proof  is  cast  on  the  claimants  to  show  the  vessel  pro- 
perly stored  on  her  departure. 

In  ordinary  acceptation,  a  parly  prosecutmg  is  bonnd 
to  prove  on  his  part  every  fact  necessary  to  the  sup- 
port of  his  action ;  so  that  when  his  right  of  action 
rests  upon  several  facts  and  averments,  it  is  indispen- 
sable that  he  furnish  evidence  of  the  existence  of 
each.  (1  Chitty^  216-256.)  Moreover,  it  is  a  rule 
of  evidence,  when  an  issue  involves  a  charge  of  culpa- 
ble omission,  it  is  incumbent  on  the  party  making  the 
charge  to  prove  it,  although  the  proposition  be  a  nega- 
tive one,  for  the  other  party  shall  be  presumed  to  bp 
innocent  of  the  imputation  until  he  is  proved  to  be 
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frnlly.  (Harkoea  y.  Boot,  19  Johns.  345;  3  East, 
192;  BoaeoeonEv.  52.) 

The  proofe,  perhaps,  need  not  be  eqnafly  direct  and 
cogent  in  respect  to  each  particolar,  when  two  or  more 
are  the  basis  of  the  action,  for  the  existence  of  one 
may  be  in  some  degree  implied  from  that  of  another ; 
as  if  the  proof  be  satis&ctory,  that  immediately  on  the 
commencement  of  a  voyage  the  crew  are  pnt  npon  a 
close  short  allowance,  and  so  kept  habitnally  dnring 
the  continnance  of  the  voyage,  very  slight  evidence 
of  the  insufficiency  of  the  supply  of  provisions  on 
board  will  cast  on  the  owner  the  burthen  of  proving 
he  had  fully  complied  with  the  law. 

I  do  not  say  the  same  implication  might  not  arise 
respecting  the  fitness  of  the  provisions,  where  those 
served  were  uniformly  bad,  although  the  evidence  on 
the  part  of  the  libellants  was  limited  to  proving  the 
quality  of  the  rations,  if  there  was  any  reliable  evi- 
dence showing  carelessness  or  fault  in  the  selection  and 
lading  of  the  provisions  put  in  the  ship.  But  the  rule 
ought  not  to  extend  to  requiring  the  owner  to  give 
evidence  of  the  quantity  and  quality  of  provisions 
stored  on  board,  when  the  testimony  of  the  libeUants 
show,  there  was  an  abundant  supply  in  the  ship,  and 
only  accuses  it  inferentiaUy  of  being  imwholesome  in 
quality  when  shipped. 

Upon  aU  the  testimony  submitted  by  the  libellants  in 
this  case,  I  do  not  think  even  a  presumption  is  raised 
that  the  provisions  on  board  were  deficient  in  quantity, 
whidi  the  claimants  can  be  called  upon  to  repel,  by 
proving  they  furmshed  the  vessel  in  the  outset  sufficiently. 
The  whole  contestation  has  proceeded  upon  the  ques- 
tion of  the  wholesomeness  of  the  bread  served  the  men. 
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If  this  point  should  be  decided  in  their  &yor,  there 
wonld  be  no  semblance  of  right  in  them  to  recover  the 
doable  wages  demanded  under  the  statute,  without  the 
further  fact  is  found  by  the  Court,  that  the  bread  was 
not  wholesome  when  put  on  board.  These  positions 
of  law  must  control  the  case,  and  be  &tal  to  the  suit  of 
the  libellants  upon  their  own  evidence. 

But  the  testimony  of  Captain  Dean  and  the  mate 
Forsyth,  respecting  the  quality  of  the  bread  remaining 
over  from  the  previous  voyage,  and  of  the  large  excess 
brought  back  on  this,  and  of  Mr.  Taylor,  who  furnished 
the  supply  for  the  voyage  in  question,  proves,  beyond 
any  fair  ground  for  doubt,  that  the  bread  was  abundant 
in  quantity  and  wholesome,  and  of  a  good  quality  when 
put  on  board  and  the  ship  went  to  sea.  These  &ct8 
'  would  be  decisive  of  the  present  action. 

But  I  feel  constrained  to  say,  that  I  am  satisfied  upon 
the  whole  proo&  that  the  representation  of  the  men  as 
to  the  condition  of  the  bread  during  the  voyage  is  a 
sheer  figibrication;  that  it  is  all  grounded  upon  their 
receiving  occaaionaUy  biscuits  taken  from  some  barrels 
which  had  been  wet  on  the  outside,  and  were  af^roach' 
ing  to  mould,  whilst  the  main  body  of  the  bread  in  the 
same  barrels  was  sound  and  wholesome,  and  is  found  so 
now  after  the  completion  of  the  voyage,  and  the  return 
of  the  bread  to  this  port 

It  seems  to  me  evident  that  this  claim  for  short  allow- 
ance was  &bricated  in  aid  of  Duffie's  suit  for  wages^ 
and  was  not  thought  of  by  any  of  the  crew  when  the 
vessel  came  in  and  had  completed  her  voyage. 

All,  except  Duffie,  received  their  wages  when  dis^ 
charged,  and  intimated  no  daim  of  this  diaracteri  or 
even  complaint  as  to  their  £u:e  on  the  voyage,  and 
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Dvflie  declined  taking  bis  wages  with  the  others, 
threatening  to  sae  the  master  for  an  assanlt  and  battexyi 
without  suggesting  any  demand  against  the  ship  or 
owners  for  short  allowance. 

Afterwards  he  changed  his  mind,  and  wkhed  to  re- 
ceive his  wage&  His  counsel  wrote  the  master  thej 
held  his  account  for  wages,  and  asked  payment  of  the 
amount,  witiiout  the  coupling  any  demand  fc^  short  al- 
lowance with  it;  and  the  owners  not  being  willing  to 
satisfy  his  demand,  because  of  insubordination  on  the 
Toyage  and  maltreatment  of  the  master  with  which  he 
was  charged,  this  action  was  brought  to  recover  his 
contract  wages,  and  in  the  same  suit  his  shipmates  be- 
came joint  parties  with  him,  in  a  claim  of  extra  wages 
for  six  and  a  half  month's  short  allowance^ 

A  demand  put  in  prosecution  under  such  circum- 
stances would,  at  all  times,  be  looked  at  with  great 
distrust.  I  do  not  say  acceptance  of  the  stipulated 
wages,  and  giving  receipts  therefor,  would  legally  bar 
the  crew  from  setting  up  afterwards  a  claim  tor  short 
allowance;  but  such  claim  interposed  subsequently 
murt  necessarily  be  subject  to  severe  and  jealous  scru- 
tiny, and  when  supported  almost  entirely  by  the  oaths 
<rf  the  prosecuting  parties,  each  swearing  for  his  oom- 
panionS)  and  all  expecting  to  recover  upon  &ct8  mutu- 
ally proved  for  each  other,  a  Court  would  exact  a 
strong  and  most  satisfactory  case  before  making  a 
decree  in  its  &vor. 

The  case,  so  obnoxious  to  suspicion  and  doubt  on  its 
foce,  is  further  met  by  evidence  on  the  part  of  the 
owners,  satis&otorily  showing  that  the  main  represen- 
tations on  the  part  of  the  libellants  in  their  testimxmy 
are  unfounded  in  fact,  or  gross  and  wilful  exaggerations 
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as  to  the  state  and  qnalitj  of  the  bread;  andaooordr 
ingtyf  on  this  branch  of  the  caae,  I  imhesitatiBgly  decree 
against  the  libeUants,  with  costs. 

The  remaining  question  respects  the  right  of  Dnffie 
towages. 

The  pleadings  and  proc^  in  objection  to  this  demand 
exhibit  a  case  of  gross  insubordination  and  misoondtict 
and  violence  on  his  part,  which  would  justify  a  punish- 
ment equivalent  to  a  forfeiture  of  wages,  if  the  maatei 
or  owners  stood  ia  a  situation  allowing  them  to  mak 
this  defence. 

Considering  the  all^ations  of  the  answer  fidl} 
proved,  still  it  appears  to  me  the  master  has  remitted 
or  pardoned  the  offence,  if  not  entirely,  certainly  to 
that  degree  that  he  would  not  be  allowed  to  plead  the 
transaction  as  a  bar  to  wages. 

Duffie  was  the  best  and  most  efficient  hand  on  board. 
His  conduct  had  been  unexceptionable  to  the  time  of 
the  disorderly  and  mutinous  affray  complained  of. 
The  master  did  not  arrest  and  confine  the  offender,  or 
subject  him  to  the  discipline  of  the  ship  for  insubordi- 
nation or  misconduct,  nor  did  he  give  Duffie  to  under- 
stand his  offence  would  not  be  overlooked,  or  that  he 
would  be  called  to  answer  for  it  on  the  arrival  of  the 
ship  at  a  home  port ;  neither  did  he  make  it  the  subject 
of  complaint  to  the  civil  authorities,  or  even  to  his 
owners  when  the  voyage  was  ended.  On  the  contrary, 
the  very  day,  and  within  a  few  hours  after  his  miscon- 
duct, Duffie  resumed  his  work  as  usual,  doing  his  dutf 
fiuthfully  and  quietly,  and  so  omtinued  at  his  place 
during  the  voyage,  without  reprimand  or  question  on 
ike  part  of  Ihe  master.  When  the  crew  were  dk- 
eharged,  the  master  procured  the  money  for  Dufie  and 
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offered  him  his  wages  in  full,  but  Duffie  refused  to  ac- 
cept them,  saying,  he  intended  to  sue  the  master  for  aa 
assault  and  battery  in  the  affiray  complained  o£ 

The  master  testified,  in  explanation  of  his  proceed* 
ings,  that  he  had  intended  accompanying  the  payment 
of  wages  with  a  suitable  reproof,  but  he  did  not  ad- 
minister it,  because  Duffie  declined  taking  his  pay. 

On  the  same  day,  Duffie  relented  and  called  on  the 
master,  and  asked  to  be  paid  his  wagea  The  master 
then  refused  to  pay  them,  and  charged  that  they  had 
been  fbrfeited.  The  same  afternoon,  as  the  master 
was  about  leaving  the  city,  he  received  a  note  firom 
Duffie's  proctors,  requesting  payment  of  the  wages.  He 
made  no  objection  to  the  demand,  and  handed  the  note 
to  the  owners,  who  agreed  to  see  to  the  matter  for  him« 
They  subsequently  refused  to  make  the  payment,  but 
it  is  not  proved  that  this  was  done  at  the  request  or 
with  the  approval  of  the  master.  I  think,  under  these 
circumstances,  it  was  too  late  for  the  master  or  owners 
to  revert  to  the  offence  committed  a  month  before,  as 
working  a  forfeiture  of  wages  for  the  voyage,  or 
urge  it  to  the  Court  as  a  ground  of  punishment  by  way 
of  mulct  or  abatement  of  wage& 

I  shall  accordingly  decree  wages  to  Duffie.  If  the 
amount  denianded  by  him  is  not  agreed  to  by  the 
claimants,  a  reference  must  be  had  to  a  commissioner  to 
ascertain  the  sum  due. 

There  is  a  difficulty  in  disposing  of  the  question  of 
tiosts  on  this  branch  of  the  case.  '  The  Court  has  ar- 
rived at  the  conclusion  that  the  claimants  could  not 
properly  contest  the  payment  of  wages  with  Duffie, 
after  the  open  and  continued  acts  of  the  master,  by  im- 
plication,  at  least,  condoning  his  offence  on  the  voyage; 
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They  ought  not  to  be  allowed,  in  gratification  of  their 
own,  resentments,  to  create  a  litigation  on  that  point, 
with  impunity  from  costs,  knowing  that  the  master  had 
overlooked  or  condoned  the  misconduct  of  the  sea- 
man. 

On  the  other  hand,  it  is  manifestly  inequitable  that 
this  libellant,  who,  in  conjunction  with  his  associates, 
has  forced  the  owners  to  an  expensive  litigation  upon 
the  groundless  claim  for  short  allowance,  should  have 
the  advantage  of  throwing  on  them  the  costs  of  the 
whole  controversy,  by  now  recovering  against  them 
foil  costs,  with  his  wages. 

All  the  taxable  costs,  or  nearly  so,  must  necessarily 
have  been  incurred  in  the  suit  for  short  allowance, 
without  the  adjunct  of  this  demand  The  owners, 
finding  this  tacked  to  those  unfounded  claims,  might 
have  been  induced  to  make  defence  to  the  demand  of 
wages  by  Duffie,  when  if  the  action  rested  on  that 
alone,  they  would  have  satisfied  it  without  contestation. 

The  costs  decreed  against  the  joint  libellants  on  the 
claim  for  short  allowance  would  not  be  an  adequate 
redress  to  the  claimants,  because,  if  Duffie  is  allowed 
to  tax  full  costs  on  this  branch  of  the  case,  he  imposes 
on  them  a  large  portion  of  the  very  costs  they  are  ex- 
empted from  by  the  decree  in  their  favor. 

For  instance,  they  should  be  discharged  of  the  mar- 
shales  fees  on  arrest,  and  keeping  of  the  vessel,  all 
disbursements  made  in  bonding  her,  and  various  other 
particulars  entering  into  the  charges  of  the  proctors, 
clerk  and  marshal,  as  well  as  all  expenses  for  the  at- 
tendance of  witnesses,  no  witness  being  called  to  Duffie's 
demand  for  wages,  who  was  not  also  used  to  prove  the 
short  allowance  sued  for. 
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I  shall,  in  view^  of  the  whole  cue,  and  in  the  exer- 
die  of  the  diKreticm  the  Court  pooeanB  in  the  allot- 
ment  of  coats,  order  that  a  separate  bill  of  costs  be 
made  np  in  &Tor  of  Dnffie,  and  that  the  rlaimants  be 
diargeable  only  with  those  services  specially  and  neces* 
sarily  applicable  to  his  demand  for  wages ;  and  that  be 
be  entitled  to  recover  only  one-sixth  of  the  charges  of 
the  marriial  and  derk  on  the  arrest,  bonding  and  difr 
diarge  of  the  vessel,  and  only  for  the  attendance  of 
KeDy  as  a  witness,  the  other  witnesses  being  all  par- 
tes to  the  suit,  and  not  entitled  to  fees  as  against  Um. 

A  decree  will  be  entered  conformably  to  these 
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Um  omm  giTiag  of  a  promkBovy  note  by  th«  debtor  for  aipplies  fbniibed  « 
•hip,  M  no  i«tiBf«etioii  of  tbe  debt^  nor  is  Moepting  it  m  waiver  of  the  lien  the 
ereditor  may  hare  had  therefor. 

Vor  win  the  prindple  be  raried,  although  the  credit  was  given  to  the  i^enfc,  or 
hie  note  tahen  for  the  debt,  nnlen  it  be  proved  that  the  piindpal  had  settled 
with  the  agent,  and  his  rights  would  thereby  be  prejudiced 

A  ship  bnilt  in  the  United  States  for  alien  residoits  abroad,  becomes  their  pro- 
perty without  any  doenmentary  title.    It  passes  like  any  other  chattel 

Ibe  right  of  lien  for  sappties  against  a  foreign  vessel  rests  on  the  maritime  law, 
and  is  not  affected  by  local  legislation. 

Hie  departore  of  such  vessel  from  the  State  befoe  her  airest  does  not  bar  ti&a 
lien  or  remedy  npon  it  in  Admiralty. 

Betts,  J. — ^This  was  a  suit  in  rem  to  recover  the  sum 
of  $156  98,  for  supplies  furnished  the  schooner  before 
her  departure  from  this  port    She  was  built  in  this 
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city,  in  the  year  1845,  for  and  on  account  of  the  dadm* 
ants,  who  are  aliens,  resident  in  South  America. 

She  was  never  documented  as  an  American  bottom, 
and  was  cleared  and  went  to  sea  as  the  property  of  the 
claimants.  Owing  to  some  disaster,  she  shortly  after 
returned  to  this  port  and  was  arrested  by  the  libellant 
on  this  demand.  The  libellant,  a  provision  dealer,  sold 
to  Rodriguez,  the  agent  of  the  vessel,  and  for  her  use, 
provisions  for  her  contemplated  voyage,  and  had  them 
stowed  on  board. 

He  accepted  the  promissory  note  of  Rodriguez  for  thd 
amount,  $166  98,  and  gave  a  receipt  for  the  note  as  pay* 
ment  of  his  bill  for  beef  and  pork  supplied  the  Active* 

The  proctor  of  the  libellant  produced  the  note  in 
Court,  and  offered  it  to  the  proctor  of  the  claimants  to 
be  cancelled,  and  has  left  it  in  Court  for  that  purpose. 

Rodriguez  had  dealt  on  his  own  account  with  the 
libellant  previously,  and  was  in  good  credit ;  but  im* 
mediately  after  giving  this  note,  he  absconded,  and  was 
found  to  be  insolvent. 

The  mere  giving  of  a  promissory  note  by  the  debtor 
for  an  existing  debt  is  no  satis&ction  of  the  debt  (8 
Gawen,  77 ;  The  Bark  Chvsan,  2  Story  B.  457 ;  SUrry 
on  PrcmiBsory  Notes^  §§  104,  404.) 

Nor  is  it  more  so  if  given  by  an  agent,  unless  the 
principal  proves  he  subsequently  settled  with  his  agent, 
and  was  damaged  by  allowing  the  amount  of  the 
note  as  cash  paid  him.  {Story  on  Agency^  §  434.)  No 
such  evidence  is  given  in  this  case.  Upon  these  prin- 
ciples it  is  clear  the  debt  remains  valid  and  subsistii^ 
against  the  principals,  notwithstanding  the  absohite 
credit  given  their  agent)  in  this  instance,  also  the  ship'a 
husband 
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Nor  do  I  Gonceive  that  taking  a  promissoiy  note 
was  a  waiver  of  the  lien  the  libellant  originally  had  on 
the  vessel  for  those  supplies  as  against  the  claimants, 
whatever  might  be  the  effect  of  that  act  in  respect  to 
third  parties  banajide  acquiring  rights  or  interests  in 
the  vessel 

Whilst  the  note  remained  in  circulation,  or  outstand- 
ing, it  operated  as  a  suspension  of  the  lien ;  but  on  its 
surrender,  or  the  offer  to  surrender  it,  the  libellant  was 
remitted  to  his  original  privilege,  and  could  proceed 
in  rem  against  the  vessel,  unless  barred  because  of  her 
domestic  character.  {ITie  General  Smithy  4  Wheat 
438 ;  Ramsay  v.  AlUgre^  12  Wheat  611 ;  Peyraux  et  al 
V.  Howard  etal^7  Peters'  JR.  324 ;  Andrews  v.  Oeigeret  al. 
3  How.  jR.  668;  The  Bark  Ghusan,  2  Story  R.  457.) 

It  is  argued  that  the  schooner  being  built  in  this 
State  is  necessarily  subject  to  the  local  law  as  a  domes- 
tic vessel,  and  that  she  cannot  acquire  the  character  of 
a  foreign  bottom,  until  documented  conformably  to  the 
laws  of  the  United  States,  or  of  the  domicil  of  her 
foreign  owners. 

I  apprehend  the  law  is  otherwise.  The  property  in 
a  vessel  under  our  laws  is  acquired  and  disposed  of  the 
same  as  any  other  chattel,  (3  Kerd^  130,)  and  there  is 
no  evidence  that  the  law  of  the  owners^  domicil  is  dif- 
ferent, if  that  fact  could  vary  the  rights  and  remedies 
of  the  parties.  To  give  her  the  privileges  and  benefits 
of  our  navigation  laws,  she  must  be  documented  pursu- 
ant to  the  provisions  of  those  laws.  The  absence  of 
such  documents  does  not  prove  her  to  be  a  domestic 
vessel ;  on  the  contrary,  it  subjects  her  to  be  treated  as 
a  foreign  one  under  our  revenue  laws,  and,  by  parity 
of  reason,  in  all  other  respects.    That  she  left  the  State 
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before  the  demand  was  preferred  against  her,  does  not 
accordingly  bar  the  rights  of  the  UbeUant  to  this 
remedy  in  rem  in  Admiralty,  because  the  Court  takes 
cognizance  of  the  demand  under  the  marine  law,  and 
not  by  force  of  the  State  statute. 

I  shall,  therefore,  pronounce  in  favor  of  the  libellant 
for  $166  98,  with  interest  from  November  28,  1845, 
the  date  of  the  note,  and  his  costs  to  be  taxed ;  the  note 
to  be  delivered  to  the  claimants,  or  cancelled  at  their 
election. 
A.  Ncuih^  for  libellant 

H,  NicoU  for  claimants. 


The  Ship  Moslem. 

If  Mcmen  are  shipped  on  *  yesBel  nnseavorthy  at  the  time,  they  may  rightfblly 
abandon  her  or  refuse  to  do  duty  on  board. 

When  eeamen  know  a  Teasel  is  leaking  three  or  four  inches  the  hour  in  port,  and 
came  in  from  sea  in  a  leaky  state,  and  they  ship  on  board  mainly  to  help  pump 
her  on  her  home  Yoyage,  they  are  not  absolved  from  their  contract  because 
the  leak  continues  or  even  increases  on  the  royage,  if  she  was  seaworthy  when 
die  left  port 

Where  a  ship  on  a  voyage  from  Manilla  to  New-York,  went  into  Cape  Town 
leaking,  aod  there  received  partial  repairs,  and  on  survey  was  pronounced 
seaworthy,  and  shipped  seamen  for  the  home  voyage,  but  in  order  to  have 
the  advanti^e  of  the  trade  winds,  and  smoother  seas,  and  sooner  to  reach  a 
suitable  port  for  repairs,  made  for  Pemambuco,  that  is  not  such  a  deviation  as 
to  discharge  the  seamen  from  their  obligations  to  her.  But  if  the  master  in- 
tended to  take  that  course  when  he  shipped  the  crew,  or  left  Cape  Town,  he 
was  bound  to  make  it  known  to  them. 

It  is  no  unreasonable  service  to  require  a  full  crew  to  keep  a  staunch  veasel  free 
of  water  which  does  not  make  exceeding  four  Inches  of  water  the  hour ;  but 
if  at  the  beginning  of  the  voyage  the  erew  become  apprehenaivo  of  great  dan- 
ger, it  is  not  disorderly  or  mutinous  conduct  for  them,  in  a  body,  to  apply 
req>ectfi]lly  to  the  officers,  and  urge  that  the  ship  be  put  back  to  port 
JSy  on  that  ap^cation,  the  mafter  engaged  to  pay  each  man  one  dollar  extra  per 
day  to  continue  the  voyage,  and  work  the  pumps,  and  promised  to  sight  th# 
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vkv  •CUM  kkad  ww  Bioi  Mck  •  Tioktm  cf  «0BlnMi  •§  to  rfimw  tb«  «mv 
from  their  obligation  to  tlM  Tend,  and  jiHtify  tiMai  n  nlinng  to  4o  dity  oa 


U  WW  IB  tlM  aond  aketatiM  of  tbo  BMt«,  m  viov  of  tlM  Mirtj  of  the  aU^ 
and  licr  eompaD j,  to  go  into,  or  pa«  tlM  ialaad.  ThoM  vlio  Ibr  ihtX  tmam 
hnk€  off  wofk,  aad  daftod  tlM  aotiionty  af  tlio  Baatv,  wcregailtf  of  aralla- 
OM  liaaoadnai^  and  anght  baaoaoad  back  to  dntj,  aad  alao  arijaetad  to  Ibr- 
lKtnraofwafe& 

A  pmriihinant  by  abatraetioa  of  wagei  may  ba  a  partial  or  total  wifbbnMiiig  of 


f(oa  the  arriTal  of  the  diip  at  PamaaibiMW,  ana  of  tba  erav  ehuB&od  hia  right 
to  laaTO  the  diip,  becanae  of  her  deviation,  aad  reAaed  to  do  ftirtfaer  dotj  oa 
board  for  that  eame,  but  waa  afterwaida  aabdnad  to  the  authority  of  the  ihip 
aoch  diiobadlcaea  ia  not  eaiOM  for  the  foffoitnra  of  hia  waga^ 

The  anbaaqnent  diaordariy  and  mntinoiia  bdiavior  of  the  aeamaa,  aad  obatiitata 
rafaeal  during  the  home  yoyage  to  do  duty,  depriToa  him  of  all  daim  to  after 
wagai^  but  doea  not  ratroaat  and  fotfoit  thoaa  earned  previona  to  airiTal  at 


Petkb  Scott,  filed  a  libel  against  the  ship  Moslem^ 
claiming  the  wages  stipulated  in  his  shipping  articles ; 
and  also  extra  wages  of  one  dollar  per  day  on  a  voy- 
age from  the  Cape  of  Good  Hope  to  Pemambnco,  and 
thence  to  New-York. 

After  the  action  was  commenced  and  the  ship  at- 
tached, John  Roonej,  Samuel  Phillips  and  Thomas 
Channan  united  in  this  suit  as  co-libellants,  making  like 
demands  of  contract  and  extra  wages. 

The  pleadings  on  both  sides  are  crammed  with  harsh 
and  criminatory  allegations  and  extraneous  statements, 
bj  each  party  against  the  other. 

The  substance  of  the  charges  and  issues,  which 
were  the  subjects  of  contestation  on  the  trial  and  en- 
tered into  the  judgment  of  the  Court,  related,  on  the  part 
of  the  libellants,  to  the  deception  and  misconduct  of  the 
master  towards  the  libellants,  in  hiring  them  at  the  Cape 
of  Good  Hope,  and  taking  them  to  sea,  and  in  his  un- 
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jnst  and  cruel  treatment  of  them  on  the  voyage  to  Per- 
nambuco ;  and  in  respect  to  Scott,  his  continued  con- 
finement in  chains  at  Pemambuco  and  during  the 
voyage  from  that  place  to  New- York ;  and  on  the  part 
of  the  claimants  to  the  disorderly,  insubordinate  and 
mutinous  conduct  of  the  libellants  on  shipboard. 

The  rate  of  wages  at  which  the  libellants  shipped, 
and  the  period  they  were  respectively  with  the  diip, 
was  not  in  dispute. 

The  case  made  by  the  averments  of  the  libel  is,  that 
the  libellants  were  shipped  at  Cape  Town  for  a  direct 
voyage  to  New- York.  That  the  ship  arrived  at  Cape 
Town  from  Manilla,  leaking  badly,  and  continued  to 
leak  at  the  rate  of  three  or  four  inches  the  hour,  during 
the  period  of  two  or  three  weeks  she  remained  in  that 
port  That  after  she  put  to  sea,  the  leak  increased  to 
ten  inches  the  hour.  That  the  libellants,  and  the  rest 
of  the  crew,  respectfully  requested  the  master  to  return 
to  port,  because  of  the  unseaworthiness  of  the  ship,  but 
he  refused  to  do  so,  and  deviated  from  his  voyage,  and 
ran  to  Pemambuco.  That  because  of  their  remon 
strances  against  being  forced  to  remain  with  the  ship 
in  her  unseaworthy  condition,  and  against  the  severe 
labor  imposed  upon  them  at  the  pumps,  the  master  put 
them  in  close  confinement  on  board,  and  deprived  them 
of  necessary  food.  That  he  engaged  to  pay  them  each 
one  dollar  a  day  extra  wages  from  Cape  Town  to  Per- 
nambuco,  but  refuses  to  pay  the  same,  or  any  part  of 
thei^  wage& 

The  answer  avers  that  the  ship  was  seaworthy  when 
the  libellants  shipped,  and  when  she  sailed  on  the 
voyage.  It  denies  any  deviation,  and  charges  that  the 
libdlants  forfeited  their  wages  by  insubordinate  and 
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matinoiiB  conduct  on  the  voyage.  It  is  unneceBsary  to 
set  forth  with  greater  particidaritj  the  details  of  the 
pleadingBL  All  that  are  material  are  comprehended  in 
the  issues  above  stated.  Each  libellant  was  examined 
as  a  witness  for  his  co-Ubellants.  The  main  facts  which 
apparently  entered  into  the  judgment  of  the  Court  are 
gathered  from  a  mass  of  contradictory  allegations,  and 
exceedingly  diffuse  and  rambling  statements  found  in 
the  depositions  and  oral  evidence  offered  on  the  trial 
They  amount  substantially  to  these : 

The  ship,  on  her  return  voyage  from  the  East  Indies, 
put  into  Cape  Town  in  a  leaky  state.  She  lay  in  port 
three  weeks.  Some  of  her  crew  left  her  there.  The 
four  libellants  shipped  there  for  the  home  voyage  to 
New- York,  making  up  an  extra  complement  to  the 
ship^s  company.  They  knew  the  ship  was  in  a  leaking 
condition,  and  shipped  with  express  notice  that  their 
services  would  be  inainly  required  in  pumping  her  on 
the  voyage. 

The  ship  leaked  two  or  three  inches  the  hour  when 
she  went  to  sea.  After  being  out  about  thirty  hours, 
the  libeUantJs  made  known  to  the  master  that  they  were 
unwilling  to  proceed  on  the  voyage  because  the  ship 
was  unseaworthy,  and  requested  to  be  put  back  to 
Cape  Town,  There  was  nothing  disorderly  or  disre- 
spectful in  their  proceedings  on  that  occasion.  The 
rest  of  the  crew  united  in  that  request  After  consul- 
tation on  board,  the  ship  was  put  about,  and  an  attempt 
was  fidrly  made  to  work  her  into  port.  The  wind  and 
ouirent  being  against  her,  it  was  found,  after  twenty- 
four  hours  effort,  that  she  made  no  headway,  and  the 
master  called  all  hands  and  told  them  he  could  make 
8t  Helena  easier  than  get  back,  and  would  run  so  as 
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to  sight  the  island,  and  wonld  put  in  for  repairs  if  the 
condition  of  the  ship  rendered  it  necessary ;  and  if  the 
leak  did  not  increase  he  would  make  Femambnoo,  and 
there  have  the  ship  hove  ont  and  fhllj  repaired.  To 
encourage  the  crew  he  engaged  to  give  eadi  man  one 
doUar  a  day  extra  wages  if  they  would  work  fidthfolly 
on  the  voyage.  The  chief  work  was  at  the  pnmpSi 
the  ship  running  free  on  the  trade  winds,  exacted  but 
slight  labor  in  her  navigation. 

The  leakcontinued  without  intermission,  and  required 
heavy  services  at  the  pumps  to  keep  the  ship  dear. 
The  evidence  varied  widely  between  the  men  and  sub- 
officers  as  to  the  degree  of  leakage  and  labor ;  the 
libellants,  in  their  testimony,  represent  the  leak  to  have 
increased  to  ten  inches  the  hour,  which  would  require, 
in  the  estimation  of  the  mate,  4,500  strokes  of  the 
pump  per  hour  to  keep  the  ship  afloat  He  does  not 
estimate  the  leak  to  have  exceeded  four  inches  the 
hour  at  any  time,  or  to  have  required  more  than  760 
strokes  an  hour  to  clear  her. 

Several  ship-masters,  experienced  in  voyages  to  and 
from  Calcutta,  Manilla,  &c.,  testified  that  they  caa- 
sidered  the  ship  seaworthy,  manned  as  she  was  and 
running  with  the  trade  winds,  if  she  made  three  or 
four  inches  of  water  the  hour,  and  that  1,000  strokes 
the  hour  would  be  no  extraordinary  labor  at  the  pumps, 
as  she  was  manned  and  provided.  The  ship,  after  re- 
ceiving partial  repairs,  had  been  surveyed  at  Cape 
Town  before  going  to  sea,  and  pronounced  seaworthy. 
The  leak  was  supposed  to  have  been  in  her  upper 
works. 

The  libellants,  from  the  time  the  ship  resumed  her 
voyage,  after  the  fruitless  attempt  to  work  back  to 


IM  CASES  m  ADIOBALTT. 


CStpe  Town,  becme  idncfamt  and  dmtk  in  Aat  wotk, 
md  daobedicnt  to  tte  oftoen.  Soott  vm  tte  ring- 
leadfir,  md  wm  on  diffsreot  oocsboob  lOBaboidiiiite 
md  insofent  to  the  master,  and  acted  as  if  detenniiied 
to  ahiik  an  duty.  After  the  diip  paaed  St  Hekna, 
the  HbellaiitB  apenlj  refined  to  do  duty,  and  west 
beknr  in  defiance  of  the  offioefs.  Scott  declared  him- 
aelf  an  Eoglidmian,  and  denied  the  anthcrity  of  Ike 
master  orer  him.  Th^thensimg  JSHleJMbDiiita^  ina 
mde  and  boiaterons  manner,  and  damned  the  American 
flag,  and  refused  to  come  on  deck  and  retom  to  Aeir 
datj.  The  master  OTdered  them  to  be  kept  in  ccnh 
flnement  below  and  on  short  allowance  of  proTiaoos 
for  their  disobedience  and  misocmdncL 

Th^  afterwards  submitted  to  the  anthcrity  of  tiie 
officers  and  were  again  pat  to  dntj.  When  the  Aap 
arriyed  off  the  roadsteads  of  Pemambuco,  the  VhA 
lants  became  turbulent  and  insubordinate,  and  nwianltwl 
the  master;  a  handspike  was  raised  upon  him  hj  one, 
and  Scott  seized  and  held  him  fiist,  tearing  his  dothea 
Scott  was  put  in  irons  for  the  offence,  and  waa  fie- 
qnentlj  afterwards  called  upon  to  return  to  his  duty. 
The  other  libellants  submitted  and  went  again  to  thdr 
duty.  Scott,  howeyer,  utterly  rinsed  to  do  so,  and 
continuing  mutinous  and  stubbornly  insubordinate,  was 
kept  under  confinement  at  intenrals  during  the  stay  at 
Pemambuco,  and  then  permanently  until  the  arriyal 
of  the  ship  at  this  port 

The  claimants  gave  direct  and  positive  proof  that 
before  the  suit  was  brought  the  wages  of  Booney,  ¥bSir 
lips  and  Channan  were  paid  in  fiill,  and  their  receipt 
therefor  was  also  given  in  evidence.  Thdr  proctor 
testified  that  the  master  and  owners  refused  to  pay  any 
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extra  wages,  and  only  paid  what  the  captain  asserted 
was  the  balance  due  them  on  the  shipping  articles^  and 
the  libellants  denied  that  the  account  he  made  out  of 
their  wages  was  tme.  He  was  contradicted  in  this 
statement  by  the  person  who  made  the  payments. 

Mr,  A.  Nashy  for  the  libellants,  insisted  that  the  mas- 
ter deceived  the  men  as  to  the  condition  of  the  ship 
when  they  shipped,  overworked  them  cruelly  at  the 
pumps  during  the  voyage,  and  had  deviated  from  the 
voyage  for  which  they  shipped ;  that  they  had  a  right  to 
refiise  doing  duty  on  board,  and  to  leave  the  ship  the 
first  opportunity,  and  collect  full  wages  to  New- York ; 
that  they  had  not  incurred  a  forfeiture  of  wagea  That 
Scott  was  wantonly  maltreated  and  imprisoned  at  Per* 
nambuco  and  on  the  voyage  thence  to  New-York,  and 
that  all  the  men  were  entitled  to  one  dollar  each  per 
day  extra  wages  for  the  full  voyage  home.  He  dted 
Ware,  109 ;  Oilpin,  83 ;  IbicL  140 ;  9  Johns.  R  158 ; 
8  £mv  R]  ArUhon'a  N.  P.  32;  1  HaU  R  238;  4 
iroMmiS.  84;  I  Bagg.  182;  Ibid.  59;  3  Hsp.  R  7 
2  Sumner  R  13  ;Jacob9en's  Sea  Lews,  14,2;  Ware,219 
Ourtie  on  Merchant  Seamen,  296,  299 ;  2  Hogg.  243 
2  Peters'  Adm.  R  415;  2SumnerB.  11;  U  Johns. 
R  260. 

Mr.  E.  Burr,  for  claimants,  contended,  on  the  &cts, 
that  the  libellants  established  no  right  of  action. 

fisTTS,  J. — ^It  will  not  be  attempted  in  the  examina- 
tion of  the  merits  of  this  case,  to  settle  or  discuss  all 
the  topics  brought  into  the  controversy  in  the  multi- 
fiurious  evidence  or  protracted  arguments  of  the  par- 
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ties.  Four  or  fiye  entire  days  hare  been  exhansted  on 
the  hearing.  The  testimony  upon  vanons  points  in 
dispute  cannot  be  reconciled,  and  the  judgment  of  flie 
Court  has  not  unfrequently  been  governed  more  by  the 
strong  probabilities  surrounding  the  case,  than  the  posi- 
tive assertions  of  witnesses. 

In  respect  to  the  condition  of  the  ship  when  the 
libellants  entered  upon  the  voyage,  I  deem  it  less  im- 
portant to  determine  whether  she  was  fully  seaworthy 
than  to  ascertain  the  fairness  of  the  dealing  of  the 
master  with  them.  They  were  English  seamen  ashore, 
out  of  employment,  and  seeking  an  opportunity  to  leave 
the  Cape.  The  ship  lay  about  three  weeks  in  the  port 
undergoing  repairs,  and  they  had  full  opportunity  to 
inform  themselves  of  her  state,  so  &r  as  that  could  be 
known  from  external  appearances  and  the  degree  of 
leakage,  because,  not  only  was  her  condition  a  fiwt  of 
notoriety,  but  they  were  in  intercourse  with  some  of 
her  crew  who  had  left  her  at  that  port,  and  were  them- 
selves frequently  about  her,  and,  as  it  would  appear, 
also  on  board  her  at  her  berth. 

The  master  explained  her  situation  to  them  when 
they  were  hired,  and  engaged  them  expressly  to  aid  in 
working  the  pumps,  assuring  them  their  general  work 
in  navigating  her  would  be  light,  as  he  had  shipped 
extra  hands. 

My  attention  has  been  carefully  directed  to  this  par- 
ticular, as  from  the  general  heedlessness  of  sailors  they 
are  exposed  to  be  drawn  into  improvident  bargains ; 
and  these  men,  in  a  degree  destitute,  in  that  remote 
part  of  the  world,  where  the  opportunity  to  select  their 
employment  must  be  rare,  would  be  eminently  liable 
to  imposition  or  disadvantageous  engagements.     But, 
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looking  watchfully  at  the  whole  evidenoe  to  this  point, 
I  am  satisfied  the  libellants  entered  into  this  agreement 
with  a  plain  understanding  of  its  character  and  probar 
ble  hazards,  and  that  the  officers  of  the  ship  practiced 
no  deceit  or  improper  influences  with  them  in  making 
the  shipping  contract 

Still,  if  the  ship  was  actually  unseaworthy  at  the 
time,  or  proved  to  be  so  when  she  entered  upon  the 
voyage,  the  libellants  were  not  bound  by  their  con- 
tract, and  could  rightfully  refuse  to  continue  the  voy* 
age  and  compel  the  master  to  return  with  the  ship  to 
port  (Porter  v.  Andrews^  9  Johns.  R.  350;  The 
United  SUxtes  v.  Ashton^  2  Sumner^  13.)  The  conduct 
of  the  libellants  in  requesting  the  master  the  first  day 
out  to  go  back  to  the  port  of  departure,  because  of 
the  leaking  of  the  ship,  was  respectful  and  proper,  and 
if  not  obeyed,  provided  the  ship  was  unseaworthy, 
would  have  dissolved  their  obligation  to  remain  with 
her  and  incur  the  hazard  of  a  voyage  on  board.  The 
master  most  properly  submitted  to  their  demand,  and  I 
think  satisfactorily  proves,  he  attempted  in  good  fiedth 
to  comply  with  it  His  judgment,  that  greater  danger 
was  incurred  by  beating  back  against  wind  and  current 
in  her  then  state  than  by  continuing  his  course  upon 
the  trade  winds,  is  confirmed  and  justified  by  the  judg- 
ment  of  several  experienced  shipmasters  who  were 
examined  to  that  point  on  the  trial.  This  was  clearly 
explained  to  the  crew  at  the  time,  and  all  hands  went 
fireely  to  their  duty  and  put  the  ship  upon  her  course. 
After  this  the  libellants  were  bound  to  obey  the  orders 
of  the  master,  and  lend  their  services  faithfully  in  the 
work  of  the  ship. 

I  do  not  consider  the  statement  of  the  master  to  the 
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craw  that  he  would  urn  in  siglit  of  the  Lduid  of  SL 
Hetena  as  a  poative  engagement  to  make  that  direc- 
tion part  of  the  route,  so  that  a  departure  fix>m  it 
would  constitute  a  deviation.  The  marine  laws  are 
peremptory  that  the  master  shall  perform  the  Toyage 
stipulated  in  the  shipping  contracti  and  holds  the  sea* 
men  discharged  of  their  obligation  to  the  ship  if  he 
deyiates  from  it  {CurttB^  Bights  of  Seamen^  25.)  fiut 
this  duty  respects  the  voyage^  its  inception,  and  its  cfpe- 
dfied  termtniy  and  has  no  relation  to  the  track  or  line 
of  navigation  pursued  in  accomplishing  it  That  musti 
from  its  nature,  be  contingent,  or  regulated  at  the 
sound  discretion  of  the  master.  Had  the  libeUants 
proved  an  express  agreement  of  the  master  to  run  in 
sight  of  St  Helena,  it  would  be  no  deviation,  in  a 
maritime  sense,  to  have  varied  his  route  so  as  to  &il  of 
a  literal  fulfilment  of  such  engagement  To  keep  in* 
tentionallj  away  from  the  island  would  be  a  breach  of ' 
the  terms  of  such  engagement,  but  it  would  be  damnum 
absque  ifyuria^  if  no  necessity  existed  for  resorting  to 
that  port  Of  that  necessity  the  master,  from  his  posi- 
tion, must  be  judge,  and  if  he  acts  in  good  fidth  and 
fiurly  upon  the  &cts  before  him,  his  decision  should  be 
final  He  considered  the  vessel  capable  of  making 
Pemambuco,  that  she  was  under  no  exigency  to  seek 
St  Helena,  and  that  there  was  no  object  in  stopping 
there  except  to  save  the  crew  from  imminent  peril  to 
their  lives,  as  the  ship  could  not  obtain  repairs  at  that 
port,  and  the  interests  and  safety  of  ship  and  crew 
required  him  to  pursue  the  most  direct  course  to  Per- 
nambuco.  This  conclusion  is  fully  supported  by  the 
evidence  in  the  case. 
Nw  under  the  &cts  can  the  daim  of  the  libeUants 
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prerail,  tbat  thej  were  abscdyed  from  all  obligation  of 
obedience  and  duty  to  the  yesBel  because  she  was  put 
npon  the  course  to  Pemambuoo,  and  not  directly  to  New- 
York.  Ordinarily,  the  shipping  contract  is  to  be  un- 
derstood as  contemplating  a  direct  voyage  from  the 
port  of  departure  to  that  of  its  termination,  unless  a 
different  course  is  stipulated  in  the  agreement,  or  is 
plainly  made  known  to  the  seamen.  (The  Minerva^ 
1  Hogg.  347 ;  The  Oearge  Same,  Ibid.  182.)  But  in 
this  instance,  after  the  diip  left  port,  a  departure  from 
the  shortest  line  to  her  port  of  destination  would  be 
justifiable  on  the  &ct  that  Pemambuoo  was  the  nearest 
accessible  port  at  which  the  repairs  needed  could  be  ob- 
tained; and  also  because  it  was  the  surest  and  speediest 
route  in  the  condition  of  the  ship.  A  change  of  voyage 
which  may  discharge  mariners  from  theobligation  of  their 
contracti  mnst  be  wilfully  made  by  the  master^  and  en- 
forced against  their  consent  or  acquiescence.  {TheUPm- 
rod,  Oi^n,  B4k.)  This  is  a  common  course  of  navigation 
with  vessels  bound  frt>m  the  Cape  to  the  United  State&i 
and  might  reasonably  be  implied  as  so  understood  by 
the  libeUants,  as  they  were  in  the  port,  waiting  and 
seeking  the  opportunily  of  a  return  to  this  country. 
They  made  no  opposition  or  objection  to  this  course  of 
the  voyage,  when  it  was  declared  to  them  and  was  re* 
somed,  and  the  promise  of  extra  pay  had  been  giyen 
them.  They  grumbled  afterwards,  and  were  insol^it 
and  occasionally  insubordinate,  but  their  complaints 
were  against  the  state  of  the  ship  and  the  labor  ex- 
acted of  them,  and  not  to  the  course  run,  until  they 
were  carried  past  St.  Helena.  Then  it  was  they  refused 
to  perform  further  duty  on  board  unless  the  ship  was 
taken  back  to  the  island,  and  persisted  in  the  refosal 
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until  coerced  bj  dose  confinement  and  priTation  of 
food  to  yield  and  return  to  their  services. 

These  &ctoj  I  think,  afford  a  satisfiustory  presnmp- 
tion,  that  if  the  master  intended  going  to  Pemambnco 
when  the  libeUants  were  hired,  they  were  apprised  of 
itjorthatif  that  route  was  fixed  upon  after  getting  to 
sea,  they  either  acquiesced  in  it,  or  the  change  was 
one  of  probable  necessity,  and  thus  excusable  in  the 
master.  Under  either  circumstance,  the  fibellants  were 
bound  to  a  fuU  obedience  and  fiuthful  discharge  of  their 
contract,  and  their  misconduct  on  that  occasion,  in  my 
opinion,  justly  authorizes  the  owners  of  the  ship  to  re- 
sist the  demand  for  wages,  and  have,  at  least,  judgment 
of  forfeiture  of  the  extra  pay,  being  a  proportion  of  the 
Hbellants'  wages.  The  Court  is  not  compelled  to  pro^ 
nounce  a  forfeiture  of  the  entire  wages,  but  may  punidi 
malfeasances  or  dereliction  of  duty  at  sea  by  such  ab- 
straction of  wages  or  mulcts  as  will,  in  its  judgmmt^ 
supply  an  appropriate  punishment  (7%6  Baltic  Mer* 
chant,  Edwards  B.  219;  The  Lima,  3  Hogg.  369; 
Olautman  v.  Tennidon,  1  Sumn.  373 ;  Pothier  an  Matrix 
time  GontradB,  art  178 ;  The  Fl&abeth  Frith,  1  Bhtehf. 
A  Haw.  195.) 

The  after  submission  of  the  men  to  the  authority  of 
the  ship,  and  return  to  duty,  with  the  acquiescence  of 
the  master,  and  their  continuing  to  serve  on  board  un- 
til her  arrival  at  Pemambuco,  should  operate  in  equity 
to  preserve  the  wages  agreed  in  the  shipping  articles. 
I  do  not  hold  the  transaction  an  entire  condonation  of 
their  offence,  yet  I  do  not  think  the  master  should  be 
allowed  to  inflict  corporeal  punishment  sufficient  to  bring 
the  men  back  to  duty,  avail  himself  of  their  serviceSi 
and  then  exact  a  confiscation  of  their  whole  wages  for 
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condact,  although  highly  disorderly  and  mutinous,  yet 
baaed  upon  colorable  grounds  of  wrong  towards  them, 
and  of  right  on  their  part  to  hold  themselves  dis- 
charged of  all  obligation  to  the  ship. 

The  point  taken  on  the  defence,  that  the  engagement 
of  the  master  to  giye  the  crew  extra  pay  was  obtained 
fix>m  him  by  duress,  or  unlawful  compulsion,  is  not 
tmiable. 

It  was  proposed  spontaneously  by  himself,  and  in  the 
exigencies  of  the  ship  and  all  her  company,  was  reason- 
able and  proper  in  itself,  and  would  be  upheld  in  &Tor 
oi  these  men,  had  they  not  sacrificed  their  rights  by 
iheir  own  after  misconduct 

It  is  further  insisted,  that  this  claim  was  satisfied  by 
the  ma^r  after  the  termination  of  the  yoyage  at  this 
port,  and  was  included  in  a  receipt  in  full,  taken  by 
him  on  settlement  with  all  the  men  except  Scott.  The 
testimony  of  the  libellants'  proctor,  and  a  clerk  of  the 
claimants^  proctor,  in  respect  to  that  settlement,  stands 
in  direct  conflict  Without  deciding  the  question  of 
credit  between  those  witnesses^  and  independent  of  the 
other  special  grounds  of  defence,  I  shall  place  the 
denial  of  extra  wages  to  these  men,  exclusiydy  upon 
the  right  of  the  owners  to  their  forfeiture.  The  proof 
is  ample  that  their  contract  wages  were  fully  paid,  and 
that  they  became  parties  to  this  action  solely  to  recover 
their  extra  pay. 

It  is  therefore  ordered,  that  the  libel  be  dismissed  in 
respect  to  Booney,  Phillips  and  Channan. 

Although  Scott  had  been  the  ringleader  in  the  dia* 
torbances  and  mutinous  conduct  at  sea  on  the  passage 
from  Cape  Town  to  Pernambuco,  yet  I  regard  his  re- 
storation to  duty  by  the  master,  on  his  confession  of  his 
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firalts  and  pronuse  of  good  behavior,  a  remittaiioe  of 
the  abeolute  forfeiture  of  wages  he  had  incurred,  and 
I  ahall  not  accordingly  discriminate  between  his  caae 
and  that  of  his  fellows  up  to  the  arrival  of  the  ship  at 
Pemambuco  road& 

The  statements  in  the  proofi  of  the  transactions  at 
Pemambnco  in  respect  to  Scott  are  entangled  and 
equivocal,  and  lack  that  fullness  and  certainty  which 
might  enable  the  Court  to  determine  satisfitctorily  the 
true  character  and  extent  of  his  offences  at  that  place. 
He  was  at  times  disorderly  and  dangerous,  and  was 
punished  severely  therefor,  on  ship-board  and  on  shore, 
and  it  would  appear  that  the  master  considered  these 
punishments  adequate  and  sufficient  for  the  offences, 
as  he  offered  to  receive  him  back  to  his  place  in  the 
ship.  The  other  men  involved  with  him  in  iJlb  mis- 
conduct accepted  the  pardon,  and  performed  duty  up 
to  the  arrival  of  the  ship  in  New- York,  and  were  tiiere 
paid  their  wages  in  full. 

Scott  maintained  an  unflinching  refusal  to  submit, 
declaring  he  had  been  kept  so  long  in  irons  he  would 
remain  in  that  condition  to  New- York,  and  be  judged 
there,  and  he  was  accordingly  confined  in  irons  on 
board  during  the  voyage  home. 

Scott  addressed  a  letter  to  the  master  at  Pernambuco, 
manifesting  penitence  and  humble  submission  to  his 
authority,  promising  to  refrain  fix>m  liquor  and  behave 
well  therefor.  It  is  not  clearly  shown  why  that  re- 
pentance was  not  accepted  by  the  master,  and  it  has 
not  been  made  to  appear  distinctly  that  the  letter  was 
not  written  during  his  last  confinement  at  that  port, 
although  mudi  rambling  and  incoherent  evidence  was 
given  tending  to  show  that  the  letter  was  written  long 
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before  the  ship  left  the  port,  and  that  the  oondnct  of 
Scott  was  constantly  violent  and  refractoiy  nntQ  her 
departure. 

Scott  insisted  he  was  entitled  to  a  discharge  at  Per- 
nambuco,  and  that  the  master  had  no  rightful  authority 
over  him  there ;  and  so  £eu*  as  he  may  be  regarded  act- 
ing under  an  honest  belief  in  that  right,  his  refusal  to 
yield  to  the  commands  of  the  officers  of  the  ship  should 
be  considered  leniently,  and  his  first  offer  to  return  to 
duty  should  have  been  accepted  The  proo&,  how- 
ever, tend  strongly  to  the  conclusion  that  this  submis- 
sion was  in  fact  offered  and  accepted  on  his  first  im- 
prisonment, and  that  he  immediately  afterwards  re- 
newed his  disorderly  and  mutinous  conduct,  and  was 
imprisoned  therefor  on  shore  and  in  the  ship.  After 
he  was  brought  back  to  the  vessel,  in  irons,  and  on  the 
homeward  voyage,  he  was  repeatedly  urged  by  the 
master  to  return  to  his  duty,  but  he  peremptorily  re- 
fuse^ to  do  so.  This  conduct  necessarily  bars  his  de- 
mand for  wages  fix>m  Pemambuco  to  New-York. 

Desiring  to  look  as  favorably  as  the  testimony  will 
admit  at  extenuating  circumstances  on  the  part  of  sea- 
men,  when  a  total  forfeiture  of  wages  already  earned 
is  sought  for,  I  hold  that  the  master  has  not  given  suf- 
ficient proofe  to  make  the  misconduct  of  Scott  at  Per- 
nambuco,  and  firom  thence  to  New- York,  forfeit  his 
antecedent  wages,  and  shall,  accordingly,  decree  in  his 
fiivor  fi3r  the  balance  of  wages  due  and  unpaid,  on  the 
arrival  of  the  ship  at  Pemambuco. 

I  cannot  collect  firom  the  proofe  the  true  state  of  his 
acfsounts  with  the  ship  at  the  time  he  was  imprisoned 
at  Pemambuco,  and,  unless  the  parties  agree  upon  the 
amount^  it  must  be  referred  to   a  commissioner,  to 
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ascertain  the  sum  then  due  him,  deducting  all  pay* 
menta  made  him. 

The  final  decree  will  include  aU  proper  directions  in 
respect  to  the  details  of  the  judgment  and  costs. 


Thb  Sloop  Abgus. 

Tlio  estimate  or  jadgment  of  witDonos  fonned  in  th«  night  time,  nnd  expreeeed 
orally,  or  exhibited  on  charts  or  diagrams  on  arcssel  in  motion,  are  of  slight 
vttg^t  in  determining  the  relative  position  and  bearing  of  another  Tessel^ 
also  nnder  motion. 

A  reesel  close-hanled  on  the  wind  has  a  right  to  rely  to  the  last  moment  on  the 
ability  and  eare  of  another  meeting  her  with  the  wind  free  to  aroid  a  eoDi- 
Mon,  and  is  not  responsible  for  a  wrong  movement  on  her  part,  eansed  by  the 
negligence  of  the  one  running  free ;  bat  a  vessel  close-hanled  is  bonnd  to  hold 
her  tack,  so  as  not  to  come  round  in  the  way  of  one  free  and  endeavoring  to 
avoid  her. 

A  vessel  running  free  has  no  right  to  cross  the  bows  of  a  beating  vessel,  unless 
she  has  clearly  room  to  do  it  without  disturbing  her  course;  nor  to  come  so 
elosely  upon  the  stem  of  the  other  as  to  create  apprehensions  of  acollinon, 
and  alarm  her  into  a  change  of  ^her  course  to  escape  it 

A  vessel  on  the  wind  has  the  right  to  run  out  her  tack,  and  it  is  the  duty  of  an- 
other vessel  approaching  her  before  the  wind  to  take  the  noeesiary  precau- 
tions to  avoid  a  collision. 

The  customs  as  to  the  navigation  of  the  North  River  an  in  consonance  with  nau- 
tical usages  at  sea,  and  the  rules  regulating  such  navigation  are  the  same  as 
obtain  in  regard  to  sea-going  vesseU 

Gho.  A.  SkufeTdt^  for  libellants. 

A.  L.  Jordan^  for  claimant 

Betts^  J. — ^This  is  a  case  of  collision  between  two 
sloops  on  the  North  River,  and  the  extent  of  damage 
incurred  renders  it  one  of  serious  importance  to  the 
respective  parties.    It  has  been  litigated  at  great  ex- 
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pense,  and  through  protracted  and  tedious  inquiries 
into  the  facta  The  law  and  facts  bearing  upon  the 
case  have  been  thoroughly  discussed;  orally  before 
the  Court,  and  by  able  and  well-digested  written  argu- 
ments submitted  by  the  counsel  The  statements  of 
the  transaction  by  the  witnesses  do  not  strictly  coin- 
cide with  the  representations  of  the  parties  in  their 
pleadings,  but  the  variances  are,  perhaps,  deserving  no 
special  regard,  other  than  in  respect  to  the  effect  they 
may  have  upon  the  credit  of  some  of  the  witnesses, 
whose  testimony  is  called  in  question. 

The  libellants  charge  that  the  sloop  Bucktail,  owned 
by  them,  being  on  a  voyage  down  the  river  to  the  city  of 
New-York,  and  about  opposite  the  end  of  the  long  dock  at 
Rhinebeck,  and  nearly  in  the  middle  of  the  river,  making 
a  tack  to  the  westward,  the  wind  ahead,  blowing  straight 
up  the  river,  the  sloop  Argus  was  seen  coming  in  the  op- 
posite direction  before  the  wind,  and  standing  directly 
for  the  Bucktail ;  and  as  soon  as  within  call,  she  was 
hailed  by  the  Bucktail  to  bear  up  or  to  luff ;  that  no 
attention  was  paid  to  the  direction ;  on  the  contrary, 
she  continued  her  course,  heading  for  the  Bucktail, 
until  her  stem  struck  the  larboard  bow  of  the  Bucktail, 
cutting  it  down  to  the  water's  edge,  from  which  injury 
she  afterwards  sunk  and  was  totally  lost 

The  claimant  answers,  that  the  night  was  very  dark, 
and  the  atmosphere  thick  and  hazy,  so  that  objects 
could  be  (distinguished  but  a  short  distance ;  that  the 
wind  was  blowing  heavily  from  the  southeast;  the  Argus 
was  on  her  course  up  the  river,  from  New- York  to 
Hudson,  bearing  about  northeast ;  when  she  was  op- 
posite the  long  dock  at  Bhinebeck,  and  near  the  west 
shore  of  the  river,  the  Bucktail  was  discerned  from  her 
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a  yeiy  short  distance  ahead,  oUiqady  to  the  eastward, 
beating  down  the  river,  on  a  tack  fiom  the  eastern  to 
the  western  bank  of  the  river,  with  the  wind  so  &vor- 
able  as  to  be  able  to  hold  her  conise  nearij  with  that 
of  the  river.  That  it  was  judged  advisable  to  keep 
the  Argos  away  to  avoid  a  collision,  and  she  was  steered 
in  a  proper  angle  towards  the  westerly  bank  of  the 
river,  so  that  she  could  have  safely  paaaed  the  Bncktail 
on  her  lee  side  without  danger  of  colfision,  if  that 
vessel  had  kept  her  course  as  she  was  bound  to  do ;  but 
that  after  the  direction  of  the  Argus  had  been  so  altered, 
the  Bucktail  deviated  fix>m  her  proper  course,  and  ran 
directly  across  the  bows  of  the  Argus,  thus  producing 
the  collision  complained  of 

The  other  parts  of  the  pleadings  need  not  now  be 
rehearsed,  as  the  gist  of  the  controversy  is  involved  in 
these  allegations.  Before  adverting  to  the  proofs  ad- 
duced by  the  parties,  it  is  proper  to  observe,  that  the 
estimate  or  judgment  of  witnesses,  as  to  the  bearings, 
distances  or  relative  positions  of  objects  on  the  water 
looked  at  in  the  night-time,  and  particularly  when  tlie 
witnesses  are  placed  on  vessels  in  motion,  cannot  be 
coniddered  entitled  to  confidence  as  fitcts.  They  are 
little  more  than  conjectures,  formed  in  a  state  of  mind 
and  position  disabling  the  witnesses  fix>m  speaking 
wiith  any  reliable  certainty. 

The  course  of  the  river,  at  the  place  of  the  casualty, 
is  assumed  by  the  witnesses  to  be  north  and  south,  and 
the  direction  of  the  wind,  and  the  track  of  the  two 
vessels,  are  probably  estimated  with  reference  to  that 
assumption ;  and  as  the  true  range  of  the  river  is  a 
point  or  more  eadt  from  the  one  supposed,  the  relations 
^of  the  other  particulars  would  have  to  be  taken  with 
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oorresponding  allowances.  Indeed,  both  the  proofe  and 
the  arguments  concede,  that  a  variance  of  several 
pomts  fix>iQ  any  of  the  sapposed  conrses  might  be  rea- 
sonablj  expected  and  aoconnted  for,  without  impeach- 
ing the  veracitj  or  intelligence  of  the  witnesses. 

These  considerations  must  lead  to  great  caution  in 
adopting  diagrams  or  charts  framed  upon  the  courses 
assigned  the  two  vessels  by  the  respective  witnesses,  as 
affording  any  just  criterion  by  which  the  &cts  in  con- 
troversy may  be  adjusted 

A  few  prominent  particulars  in  the  case,  not  essen- 
tially in  dispute,  appear  to  me  to  settle  the  question 
between  the  parties  as  to  the  wrong  or  negligence  of 
the  claimants^  vessel,  and  the  right  of  the  libellants  to 
damages. 

The  Bucktail  was  sailing  against  the  wind,  be  its  es:- 
act  direction  at  whatever  point  may  be  assumed,  and 
her  longest  stretch  or  tack  was  from  the  east  to  the 
west  She  was  loaded  below,  and  had  bundles  of  hay 
on  deck  so  piled  upas  to  require  the  boom  to  be  raised 
by  a  reef  in  the  mainsail,  and  this  trim  would  some- 
what impede  and  embarrass  her  management  It  was 
night,  but  not  dark  enough  to  prevent  the  two  vessels 
being  seen  by  persons  on  each,  at  a  distance  of  half  a 
mile  to  a  mile  apart 

The  Argus  was  light,  and  running  free  before  the 
wind,  about  in  the  middle  of  the  river,  which,  at  the 
place  in  question,  wieus  a  mile  wide,  with  the  channel 
from  sho^e  to  shore. 

The  Bucktail  came  around  on  her  larboard  tack  a 
quarter  of  a  mile  above  the  long  dock  at  Bhinebeck, 
and  was  suppoJ9ed  by  her  pilot  to  range  off  about  a 
south  southwest  course*  and  by  those  observing  her 
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from  the  ArgoSy  to  head  aonthwesL  The  defence  is 
placed  esaentially  upon  the  position  that  she  was  able 
on  that  wind  to  hold  her  coaiBe,  which,  if  adhered  to, 
would  have  carried  her  &r  east  of  the  track  the  Argus 
was  running ;  and,  also,  on  the  proposition  of  law,  that 
the  Bucktail  was  bound  to  pursue  the  course  she  had 
taken,  whilst  the  Argus  was  only  required  to  use  mea- 
sures for  avoiding  her,  on  her  continuing  to  hold  that 
course  as  close  to  the  wind  as  she  could  be  laid  until 
her  tack  was  run  out 

The  counsel  for  the  claimant  submits  various  dia- 
grams to  substantiate  the  conclusions  he  draws  from 
these  considerations.  Whatever  nautical  theories  may 
be  raised  in  respect  to  tiie  relative  bearing,  abiUty  and 
duty  of  the  two  vessels,  I  am  satisfied,  upon  the  proofi, 
that  up  to  the  point  of  time  at  which  a  collision  became 
apparent  and  imminent  on  board  both  vessels,  the  Buck- 
tail  was  managed  by  her  crew  with  ordinary  skill  and 
precaution. 

There  is  nothing  in  the  evidence  necessarily  con- 
flicting with  the  statements  of  those  on  board  the  Buck- 
tail,  that  she  was  kept  steadily  on  her  course  as  near 
to  the  wind  as  her  build  and  trim  would  permit  She 
took  her  direction  towards  Kingston  Point,  intending 
to  run  out  her  tack  in  that  vicinity;  and  upon  the 
evidence,  this  would  bring  her  scarcely  half  a  mile  be- 
low a  right  line  across  the  river  from  the  place  of  her 
departure  on  the  tack.  The  actual  course  she  was 
making  across  the  water  could  not  correspond  with 
any  of  the  hypotheses  of  the  witnesses  on  either  side, 
for  though  it  was  undoubtedly,  by  the  compass,  south 
of  west,  yet  the  notions  that  it  was  southwest  or  south 
southwest,  were  only  conjectures,  and  of  slight  moment 
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in  the  case,  it  being  satisfactorily  proved  that  she  was 
kept  close-hanled  to  the  wind,  with  a  view  to  Kingston 
Point  on  the  west  shore  as  the  tenninns  of  her  tack. 

.  The  libellants^  witnesses  testified  in  consonance  with 
the  libel,  that  the  collision  took  place  near  the  middle 
of  the  river,  opposite  Bhinebeck  dock,  which,  as  ap- 
pears from  the  surveys,  was  about  eighty  rods  below  the 
beginning  of  her  tack. 

The  Bncktail  would  accordingly  have  made  southing 
a  quarter  of  a  mile,  and  reached  nearly  half  the  dis- 
tance across  the  river  towards  Kingston  Point 

The  witnesses  for  the  claimant  concur  substantially 
in  placing  the  two  vessels  near  the  middle  of  the  river 
when  they  met,  and  there  can  be  no  question,  upon  the 
evidence  and  the  plan  of  the  various  courses,  that  if 
she  had  made,  from  the  start,  a  south  southwest  or 
southwest  course,  she  could  not  have  run  beyond  the 
middle  of  the  river,  in  falling  down  a  quarter  of  a  mile, 
opposite  to  Rhinebeck  dock. 

But  the  claimant's  answer,  by  which  their  defence 
must  be  governed,  avers  that  tiie  collision  took  place 
near  (he  west  shore  of  the  rtver^  opposite  Rhinebeck 
dock.  This  is  palpably  a  gross  error,  for  by  no  possi- 
bilily  could  the  Argus  be  so  placed,  having  a  view  of 
the  Bucktail  at  that  distance,  as  to  act  on  the  belief  that 
the  latter  was  holding  a  southwest  course,  with  a  wind 
asserted  to  be  nearly  free  for  her  fit)m  the  time  she 
came  about  to  the  moment  of  collision ;  and  it  would 
be  physic^y  impossible  the  two  vessels  could,  under 
the  circumstances,  come  in  contact  on  a  line  nearly  at 
a  right  angle  fix)m  the  point  of  departure  of  the  Buck- 
tail  If  the  Argus  saw  the  Bucktail  come  about,  a  mile 
oflE^  then  the  two  vessels  must  have  run  an  equal  dis* 
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tance  in  the  same  time,  and  directed  to  the  same  point, 
in  order  to  effect  the  meeting,  and  the  Bncktail,  instead 
of  heading  down  the  river,  mnst  have  been  necessarilj 
and  obyionsly  to  the  eye,  laying  at  nearly  right  angles 
across  it ;  which  would  have  been  emphatic  notice  to 
the  Argos  not  to  attempt  to  cross  her  bows. 

If  the  distance  of  a  nnle  and  the  position  of  the 
Argus  on  the  west  shore  is  disregarded,  and  the  Buck- 
tail  is  assumed  to  have  been  seen  three-quarters,  a 
hal^  or  quarter  of  a  mile  distant,  the  Argus  being  in 
the  middle  of  the  river,  the  difficully  of  reconciling 
the  claimants'  theories  and  diagrams  with  the  proved 
&cts,  are  no  way  diminished ;  on  the  contrary,  they 
are  multiplied  and  enhanced. 

The  nearer  the  two  vessels  are  placed  to  each  other, 
at  the  moment  the  Bucktail  came  round  on  her  lar- 
board tack,  the  more  difficult  and  improbable  would  be 
a  collision  in  the  manner  this  occurred ;  for  the  Argus 
continuing  her  course  in  the  middle  of  the  river,  every 
moment  she  advanced  in  that  direction,  with  iei  speed 
superior  to  that  of  the  Bucktail,  she  would  n^essanly 
be  running  out,  and  passing  the  point  where  the  Buck- 
tail  must  cross  her  tracks  even  at  right  angles,  and  thfe 
more  oblique  the  course  of  the  Bucktail  on  the  wind, 
towards  that  line,  the  more  improb&ble  Would  be  their 
meeting  .on  that  line^ 

This  improbability  of  contact  uptin  these  asisump- 
tions  would  become  next  to  an  unpossibilily,  on  the 
allegations  of  the  answer.  The  Argus  is  by.thb  iin- 
Bwer  placed  near  the  west  shore,  bpposite  Rhinebeck 
dock,  which,  it  is  seen,  is  only  a  qiiirter  of  a  niile  be- 
low the  position  of  the  Bucktail,  on  the  opposite  sidb 
of  the  river ;  and  if)  instead  of  the  two  running  in  dif- 
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ferent  directions,  both  had  endeavored,  on  the  most 
direct  line,  to  reach  the  point  of  collision,  it  would  be 
utterly  incredible  that  the  Argus  would  not,  before  a 
strong  and  free  wind,  in  her  trim,  have  passed  the  point 
before  the  Bucktail,  deeply  laden,  could  beat  the  same 
and  even  a  greater  distance. 

It  is,  therefore,  most  dear,  that  if  the  proofi  had 
been  wcundum  allegata^  and  shown  the  Argus  running 
her  course  before  tiie  wind,  near  to  the  western  shore, 
when  the  Bucktail  came  about,  there  could  be  no 
rational  mode  of  accounting  for  the  collision  on  the 
proofi,  but  by  supposing  the  Bucktail,  after  the  Argus 
passed  her  track,  bore  up,  and  by  superior  speed,  over- 
took and  ran  into  the  latter  vessel 

The  answer  and  proofi  of  the  respondent  do  not 
so  correspond  that  they  can-  stand  together  and  es- 
tablish the  case  for  him  in  either  aspect,  but  yet  the 
proofi  may  be  used  to  countervail  the  evidence  ad- 
duced on  tiie  part  of  the  libeUants,  and  take  away  their 
claim  to  a  recovery.  So,  also,  the  claimants'  proofi  or 
answer  may  be  invoked  by  the  libellants,  in  support 
of  their  version  of  the  transaction. 

The  statement  of  Swart,  the  helmsman,  and  War- 
ringer,  the  pilot  of  the  Bucktail,  is  in  substance,  that 
she  was  beating  down  the  river,  westward  on  her  lar* 
board  tack,  and  as  close  to  the  wind  as  she  could  lie, 
when  it  was  found  that  the  Argus  had  taken  no  mea- 
sures to  avoid  her,  and  the  two  vessels  were  approach- 
ing each  other  rapidly,  in  a  way  threatening  an  imme- 
diate collision.  That  the  Argus  was  hailed  loudly  to 
lufi^  and  not  obeying  the  order,  the  Bucktail  bore  up, 
and  instanfly  was  run  into  by  the  Argus,  on  her  larboard 
bow ;  and  that  if  any  watch  had  been  kept  on  the  Ar- 
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gas,  the  danger  would  have  been  seen  <m  board  her  in 
time,  and  ahe  could  easily  have  avoided  it 

Testimony  is  given  by  the  claimant  tending  to  im- 
peach  the  credit  of  Swart ;  and  direct  and  strong  evi- 
dence that  a  look-out  was  kept  on  the  Argns,  and  that 
the  Bucktail  was  distinctly  seen,  and  her  movem^its 
watched  from  the  time  she  came  about ;  and  if  she  had 
held  the  course  she  took  on  that  tack,  and  which  her 
capacity  as  a  sailor,  and  the  direction  of  the  wind  ena> 
bled  her  to  hold,  she  would  have  gone  dear  of  the  Argus, 
and  that  the  collision  was  the  consequence  of  her  &ult 
in  these  respecta  > 

K  Swart's  general  character  is  impeached  by  the  evi- 
dence, still  the  answer  of  the  respondent  in  this  behalf 
directly  corroborates  his  statement,  and  that  of  War- 
ringer,  so  that  in  respect  to  this  branch  of  the  issue, 
that  testimony  must  prevail  against  any  number  of  wit- 
nesses offered  by  the  party  who  put  in,  and  swore  to  the 
correctness  of  the  answer. 

The  allegations  of  the  claimant  are,  that  the  night 
was  very  dark  and  hazy,  that  objects  oould  be  distin- 
guished but  a  short  distance ;  that  when  the  Budctail 
was  first  discovered^  the  Argus  was  kept  away  to  the  west 
shore,  and  '^  when  ike  course  of  (he  Argus  had  been  so 
aUeredy^^  the  Bucktail  was  made  to  deviate  from  her 
true  and  proper  course,  so  as  to  run  across  the  bows  of 
the  Argus,  and  make  a  collision  between  the  two  un^ 
avoidable. 

This  places  the  two  vessels  precisely  in  coincidence 
with  the  description  given  by  Swart  and  Warringer, 
and  demonstrates  that  the  Argus  did  not  observe  the 
Bucktail  until  the  moment  she  attempted  to  avoid  her 
by  bearing  away ;  and  the  presumption  is  exceeding^ 
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strong,  that  the  attention  of  the  Argus  was  first  called 
to  the  Bncktail  from  the  cry  of  the  latter  to  Inff,  whidi 
was  heard  hj  her,  and  which  was  so  urgent  as  to  call 
np  one  of  her  men  from  below. 

Whether,  in  that  emergency,  the  most  prudent  and 
discreet  course  was  pursued  on  board  the  Bucktail,  in 
bearing  away,  also,  it  is  not  important  to  inquire  and 
determine.  She  had  a  right  to  rely  to  the  kust  moment 
upon  the  ability  and  care  of  the  vessel  before  the  wind, 
and  if  in  the  alarm,  resulting  from  the  instant  danger, 
ahe  adopted  a  &lse  manoeuvre,  that  will  in  no  sort  ex- 
cuse the  Argus,  or  take  away  the  right  of  the  Bucktail 
to  daim  damages,  since  the  confusion,  and  all  the  con- 
sequences of  the  then  situation  of  the  two  vessels,  arose 
from  the  &ult  of  the  Argu&  (^TJie  Diadem^  1  Bdbinr 
mm,  Jr.,  R  132;  The  CeUy^ffagg.  321;  The  Harriet, 
I  Bohvmm,  Jr.,  R  182.) 

I  am  by  no  means  satisfied  that  any  wrong  manoeuvre 
was  made  by  the  Bucktail,  or  that  she  had  it  in  her 
power  to  take  any  course,  when  it  was  found  that 
the  vessels  were  directly  upon  each  other,  which 
would  have  rescued  her  from  the  danger  that  was  upon 
her. 

The  Argus  had  no  right  to  pass  the  bows  of  the  beat- 
ing vessel,  unless  she  had  clearly  room  enough  to  do  it 
without  driving  her  into  the  wind,  or  to  come  so  closely 
upon  her  stem  as  to  alarm  her  for  her  safety,  and  in- 
duce her,  under  sucb  apprehension,  to  bear  away 
before  the  wind. 

There  was  the  full  breadth  of  the  river  to  the  Argus, 
with  a  free  wind,  and  it  was  her  duty  to  observe  the 
Bucktail  and  take  such  a  course  as  to  leave  her 
torbed  on  her  tacL 
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It  18  dear  to  n^  nund,  upon  tiie  endenoe,  timfit  Ab 
not  dme,  and  the  imfediiig  neglect  on  boaid  tike 
AxgoB  after  the  diaaater  to  stop  and  aid  the  crippled 
Teasel  or  aaoertain  what  might  be  her  danger,  aUiongh 
mgentfy  appealed  to  irith  the  cry^  that  afae  waa  abddng, 
and  from  tiie  refnaal  on  the  part  of  her  officers  to 
gire  the  name  of  the  yeaad,  la  impieaHivo  erideDce  <rf 
conviction  on  board  of  the  Aigas  that  the  moog  hnd 
been  wholly  on  her  aide  • 

Moreorer,  the  character  of  the  mjmy  received,  as  de- 
tailed by  the  diqH»ap6nteni|  is  very  strongly  conobora- 
time  of  Ae  atatementa  of  the  libeDants' witneasea,  that  the 
Ai^gna  stmck  the  Bncktail  stem  on,  and  did  notreoeiTS 
the  blow  obUqnely  from  the  Bncktail  to  the  windward 
of  her,  and  in  the  act  of  escaping  the  contact 

There  is  no  conflict  between  the  parties  as  to  the  law 
applicable  to  the  case.  The  libellanta  do  not  deaj 
that  it  was  the  duty  of  their  vessel  to  hold  her  cotose 
down  the  river,  as  nniformly  as  the  eircumslances  nn- 
der  which  she  was  sailing,  (cond>ining  wind,  the  tide, 
the  lading  and  trim  of  the  vessel,  and  her  capad^  as 
a  sailer  wonld  admit,  certainly  nntil  coming  near  the 
Argus,  and  having  great  reason  to  fear  the  latter  wotdd 
not  take  measures  to  avoid  her ;  and  the  claimant  ad- 
mitsthatshe  was  entitled  to  ran  out  her  tack,  and  thai 
it  was  the  duty  of  the  Argus,  while  such  course  was 
pursued,  to  take  precautions,  from  her  having  a  free 
wind,  to  avoid  intercepting  or  injuring  the  Bncktail,  so 
maintaining  her  direction.  These  views  are  elucidated, 
and  the  principles  of  law  applicable  to  them  are  very 
fully  discussed  in  the  booka  (JSbny  im  BcnhaemU^  §§ 
608,  609,  611 ;  Raihlnm  it  Weri  v.  Paine  et  dL,  t 
Wend.  462;   19  Wend.  399;   3  Kent,  184;    The  Celt, 
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2  Dads.  83 ;  The  Cherter,  3  ffagg.  321 ;  75.  316 ;  The 
Diana,  1  Bob.,  Jr.,  131;  Theffarrtet,  lb.  182;  1  Lou. 
R  222.) 

The  proof  of  the  established  usage  and  custom  in 
navigating  the  North  River  is  in  consonance  with  nau- 
tical nsages  at  sea,  and  the  roles  of  law  laid  down  in 
the  authorities  above  dted. 

In  my  judgment,  the  evidence  in  this  case  clearly 
cafits  the  blame  upon  the  Argus,  and  imposes  upon  her 
the  duty  of  bearing  the  loss.  There  was  manifestly 
a  want  of  proper  precaution  on  her  part,  or  of  skfll 
and  attention  in  managing  her,  in  her  approach  upon 
the  Bucktail,  and  however  severe  the  consequences 
may  be  upon  the  absent  owner,  the  law  lays  upon  him 
and  his  vessel  the  responsibility  of  repairing  Uie  dam- 
age which  she  has  occasioned. 

I  must,  accordingly,  pronounce  for  the  libelknts  in 
this  cause,  and  decree  that  they  recover  damages  for 
the  injuries  they  have  sustained,  which  must  be  a  com- 
pensation for  the  actual  loss  of  propertjr.  {The  Dun- 
dee, I  ffagg.  120.) 


I 
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John  Nkvitt  v.  Wjluam  Clabke  and  OTHSBa 

If  ■  link ■iramin  Itn  icnt  from  aahipio  a  hoipital  in  a  foragn  port,  and  the  ahip 
Utkrm  the  port  withoot  hia  r^oinisg  her,  he  ie  not  to  be  regarded  abeeni 
without  UaTOy  lo  as  to  itop  the  numiog  of  his  irageiL  ▲  eontraei  of  hiring 
for  a  Toyage  to  different  ports  in  the  Paeifie  and  baek  to  the  United  States^ 
or  for  a  period  of  dgfateen  months,  is  not  folfilled  as  to  the  ship-ownem  by 
Upse  of  the  term,  or  by  the  seaman  remaining  behind  in  a  hospital  abroad, 
nnless  opportonity,  means  and  time  an  afforded  him  to  retom  to  his  home 
port 

k.  ship  having  left  a  seamaTi  at  Yalparaiso  and  immediately  thereafter  proeeeded 
to  Gsllao,  where  she  was  sold  to  foreigners,  and  taken  into  their  employ  on  a 
diffarent  royage,  he  was  not  boond  to  r^oin  her,  or  offer  to  do  so  if  within  his 
power.  In  soeh  ease  the  owners  are  liable  to  the  seaman  in  damages  for  the 
breach  of  the  shipi»ng  eontraet  on  their  part  These  damages  are  not  made 
findietiYe  on  the  footing  of  a  wilful  tort,  bat  an  nsoally  measored  by  the  ae- 
toal  loai  to  the  seaman. 

Qmn,  Whether,  if  demanded  in  the  libel,  the  extra  wages  giren  by  the  aet  of 
Congress  of  Febmary  27, 1808,  ean  be  reeoyered  in  addition  to  wages  and 
ezpensest 

Ship-owners  will  not  be  held  liable  for  the  ralae  of  a  seaman's  wearing  apparel 
and  effeeti,  npon  proof  that  he  left  the  ship  to  be  placed  in  a  hospital,  without 
other  eyidenoe  showing  they  were  detained  on  board. 

The  prirliege  of  seamen  to  be  maintained  by  the  ship,  and  cared  at  her  expense 
of  a  diiease  or  disability  inearred  in  the  service  of  the  ship,  continnes  no  longer 
than  their  right  to  wages  onder  their  eontraet  in  the  particalar  case. 

The  ease  of  Seed  r.  Oem/i^  (1  Smnsk  202.)  considered  and  doubted.  When  ob- 
jections are  made  at  the  hearing,  to  the  want  of  proper  form  in  the  pleadings 
or  proceedings,  apparent  upon  their  fooe,  the  Ckmrt  will  permit  an  amend- 
ment to  be  made  therein  imtanUr. 

It  ean,  also,  at  discretion,  allow  amendments  to  the  merits  in  the  pleadings  at 
any  stage  of  the  eaose  prior  to  a  final  decree^ 

When  a  party  proceeded  against  is  named  in  the  body  of  the  libel,  a  decree 
9$e%mdum  allegata  ei  probata  may  be  rendered  against  him,  although  he  is 
not  named  in  the  prayer  for  relieC 

If  a  party  to  an  action  dies  pending  a  salt  in  this  Court,  and  the  cause  of  actum 
BonriTes,  no  disadvantage  accmes  therefrom  to  either  party.  ▲  soggestioa 
of  the  foet  tqntd  acta,  removes  the  technical  diiBcolty. 

This  action  was  commenced  in  personam  against  the 
respondentSi  as  late  owners  of  the  Bark  Mescino,  and 
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fleebs  the  recovery  of  eight  hnndred  and  eighty-five 
doUarS)  with  interest  thereon.  Six  hundred  dollars  are 
claimed  bb  wages  due  the  libellant,  for  his  services  as 
seaman  on  board  the  vessel ;  the  further  sum  of  one 
hundred  and  ninetj-seven  dollars  for  board  in  the  city  of 
New-York,  during  the  continuance  of  a  sickness  con- 
tracted on  board  the  vessel  on  her  voyage,  and  sev- 
enty-five dollars  for  his  clothes,  &c.,  alleged  by  him 
to  have  been  kept  by  the  master  of  the  bark  on  board 
the  vessel,  and  never  restored  to  the  libellant 

The  fikcts  established  on  the  trial  of  the  cause  were, 
that  the  libellant  shipped  in  New- York  for  a  voyage  in 
the  vessel  to  various  ports  in  the  Pacific,  and  back  to 
the  United  States,  or  for  the  period  of  eighteen  months, 
at  twelve  dollars  per  month. 

The  vessel  left  this  port  in  February,  1840,  and  ar- 
rived at  Valparaiso  in  May  thereafter.  The  libellant 
then  left  her  and  was  taken  to  the  hospital,  and  con- 
tinued there  until  July  following,  when  he  was  shipped 
by  the  American  Consul,  on  board  the  ship  Eachel  for 
the  United  States,  and  arrived  at  this  port  October  31, 
1840. 

The  bark  was  sold  by  the  captain  at  Callao,  in  July, 
1840,  in  pursuance  of  a  previous  contract,  and  duly 
transferred  to  the  purchasers,  but  the  same  master  re- 
mained in  command  of  her  after  the  sale. 

On  the  passage  of  the  vessel  out  to  Valparaiso,  some 
turpentine  casks  stowed  below,  as  part  of  her  cargo, 
were  burst  in  heavy  weather,  and  most  of  the  ship's 
company  were  sickened  by  exhalations  from  it.  The 
libellant,  particularly,  was  seriously  affected  in  his  loins 
and  kidneys,  voiding  blood  with  his  water,  and  was 
greatly  debilitated  in  strength,  and  unable  to  perform 
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duty  becaufld  of  sadi  sickness,  and  for  that  cause  left 
the  vessel  at  Valparaiso.  He  never  after  had  an  opporta- 
nily  to  rejoin  her.  On  his  retnm  home,  he  continned 
feeble,  bnt  did  sach  duly  during  the  voyage  as  his 
strength  permitted  Since  his  return  he  has  made  one 
voyage  to  the  West  Indies,  but  his  general  health  has 
continued  greatly  impaired,  and  he  has  been  most  of 
the  time  for  that  cause  out  of  employ,  and  at  board. 
He  has  also  been  attended  by  a  physician  at  times,  since 
his  return  firdm  the  Padfia 

Burr  A  Benedict^  for  the  libellant 

F.  B.  Ovtting^  for  the  respondents. 

Bbits,  J. — ^The  first  point  td  be  considered  is  the 
period  for  which  the  libellant,  under  the  &ct8,  is  enti-^ 
tied  to  wage&  He  claims  their  continuance  to  the 
commencement  of  this  suit,  because  the  vessel  had  not 
then  returned  to  the  United  States,  and  completed  the 
voyage  for  which  he  agreed. 

The  respondents  insist  that  the  contract  was  termi- 
nated by  the  libellaht's  leaving  the  vessel  in  Valparaiso, 
as  he  never  afterwards  sought  to  rejoin  her ;  or  with 
her  sale  at  Valparaiso,  in  July,  1840,  or  at  the  furthest, 
on  his  arrival  at  this  port,  October  31,  1840. 

The  contract  of  hiring  being  for  a  voyage  out  and 
home  or  for  a  term  of  eighteen  months,  was  not  fid- 
filled  on  the  part  of  the  ship,  either  by  lapse  of  the 
term  or  the  absence  of  the  libellant,  unless  the  respond- 
ents prove  the  failure  was  owing  to  the  &ult  of  the 
libellant  He  is  entitled  to  compensation  conformably  to 
tiie  principle  which  prevails  where  the  voyage  is  broken 
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Ep  abroad  by  the  owneis,  or  the  seaman  k  intentionally 
left  in  a  foreign  port 

I  think  upon  the  prooft,  there  was  sufficient  reason 
shown  for  the  libellant's  absence  from  the  vessel  at  Val- 
paraiso ;  and  as  he  was  taken  immediately  from  the 
ship  to  the  hospital,  it  is  to  be  presumed  he  left  with 
the  assent  or  undw  the  direction  of  the  master. 

No  evidence  is  given  that  the  master  offi^ed  him 
provisions  or  medicines  on  board  the  ship,  or  after- 
wards reclaimed  him  from  the  hospital  or  gave  him  an 
opportunity  to  return  to  the  vessel ;  and  as  it  appears 
that  the  ship  was  sold  at  Callao  in  July,  immedktely 
after  and  about  the  time  the  libellant  was  discharged 
from  the  hospital  at  Valparaiso,  and  was  transferred  to 
foreigners,  and  went  directly  into  their  employ,  he 
was  not  bound,  if  within  his  power,  to  join  her  or  con- 
tinue in  her  service.  Such  sale  by  the  owners  termi- 
nated the  contract  on  the  part  of  the  crew,  and  they 
were  placed  by  it,  at  their  option,  in  the  same  condition 
as  to  their  rights  and  remedies  as  if  they  had  been  dis- 
charged from  the  vessel  or  her  voyage  had  been  wholly 
abandoned.  (Hindman  v.  Shaw^  2  Peters*  Adm.  JR. 
264;  Mnerean  v.  Sdwhndj  1  Mason^  62;  Moron  v. 
Baudtn,  2  Peters'  Adm.  JR.  415 ;  The  Cambridge,  2 
ffagg.  243.) 

The  cases  cited  recognise  the  rule  of  the  maritime 
law,  that  seamen  in  case  of  abandonment  abroad  or  the 
sale  of  the  vessel,  are  entitled  to  cqmpensation  by  dam- 
ages ;  and  various  methods  are  indicated  for  ascertain- 
ing and  fixing  the  amo^t  of  sudi  damage& 

The  act  of  Congress  of  February  28,  1803,  cL  62, 
may  perhaps  be  regarded  as  prescribing  the  rule  of 
damages  when  the  voyage  is  brob^  up  in  a  foreign 
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port  by  the  sale  of  the  vessel,  but  it  would  not  ne- 
cessarily include  the  case  of  a  seaman  left  in  a  foreign 
port  by  the  vessel  previous  to  her  sale.  His  rights 
would  be  fixed  by  that  abandonment  of  him  by  the 
master,  and  not  by  the  after  sale  of  the  ship. 

Aldiough  compensation  by  way  of  damages  against 
the  master  or  owners  for  such  departures  firom  the  con- 
tract imputes  it  to  be  wrongful  in  respect  to  the  sailor, 
yet  the  common  occurrences  of  commercial  business 
naturally  leads  all  parties  to  contemplate  changes  of 
that  character  as  incident  to  navigation  and  trade ;  and 
the  Oourts,  accordingly,  rarely  if  ever  countenance  a 
demand  of  vindictive  damages  therefor  as  cases  of 
wanton  and  unjustifiable  tort  (  Wolf  v.  Oder^  2  Pekri 
Adm.  R  261 ;  The  Elizabeth,  2  Dods.  407, 411.) 

The  Courts  seek  rather  a  fair  indemnification  of  the 
seaman  than  the  infliction  of  punishment  on  the  master 
or  owners  of  the  ship. 

But  indemnity  will  ordinarily  be  found  in  continuing 
the  wages  of  the  seaman  to  the  termination  of  the 
voyage,  and  his  return  to  his  home  port,  or  for  a  time 
reasonably  sufficient  for  such  return,  together  with  re- 
payment  of  ft.  «p»»e,  of  hi,  ^^%^.^^jU., 
been  incurred. 

On  the  other  hand,  he  is  to  be  considered  compen- 
sated pro  tanto  towards  those  allowances,  by  wages 
earned  by  him  in  the  interim}  (2  Doda.  411 ;  2  OalL 
56;  3  Roh.  92;  3t7oArw.  518;  Hoyt  y.  Wildfire.^ 
Johns.  138 ;  Ward  v.  Ames^  11  Johns.  66 ;  SuUivan  v. 
Morgan^  3  Sumner^  50 ;)  and  such  earnings  will  be  cre- 
dited the  owner  and  deducted  fix)m  the  total  amount 
of  wages. 

In  this  case  I  think  the  libellant  is  entitled  to  wages 
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up  to  his  arriyal  in  this  port,  and  as  to  liiin  the  vojage  is 
to  be  regarded  terminated  at  that  time.  The  libel  doea 
not  demand  the  three  months  extra  wages  provided  by 
the  act  of  February,  1803,  because  of  ike  sale  of  the  ship, 
and  it  is  not,  therefore,  necessary  to  inquire  whether  the 
payment  can  be  enforced  when  the  sale  is  after  the  ac- 
tual connection  of  the  seaman  with  the  vessel  is  ended. 

There  is  no  foundation  in  the  reason  of  the  case,  nor 
do  I  find  any  in  the  authorities  for  considering  the  voy- 
age continuing,  in  respect  to  time,  until  the  actual  re- 
turn of  the  ship  to  the  United  States. 

Had  he  been  brought  home  by  the  vessel  as  soon  as 
he  could  return  from  Valparaiso,  the  contract  of  the 
dup  would  have  been  ended  at  her  option,  although  he 
was  in  full  health  and  desired  to  continue  with  her  the 
full  period  of  time  stipulated  in  the  shipping  articles ; 
and  all  he  could  equitably  require  of  tiie  ship  or  owners, 
in  his  enfeebled  condition,  was  to  replace  him  in  his 
home  port  without  charge,  and  with  the  ocmtinuance 
oi  wages  to  the  time  of  his  return. 

There  is  no  &ct  in  proof  from  which  it  can  be  im- 
plied that  tiie  libeUant  incurred  any  expense  for  his 
passage  home,  and  no  allowance,  therefore,  can  be 
awarded  him  other  than  his  wages. 

He  has  given  no  proof  in  support  of  his  allegation 
that  the  master  detained  his  wearing  apparel  on  board 
the  ship  when  he  left  her  for  the  ho^ital  at  Valparaiso ; 
and,  in  the  absence  of  testimony,  the  presumption  is, 
that  he  took  it  ashore  with  him. 

The  inference  that  a  sailor's  wearing  apparel  is  de- 
tained by  the  ship  could  never  be  raised,  except  in  case 
of  his  desertion,  or  being  forcibly  put  ashare,  or  wroiig^ 
folly  abandoned  by  the  master  when  ashore. 
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The  remaiTiing  inquiiy  npon  the  merits  is,  whetber 
the  libellant  is  entitled  to  be  maintained  at  his  home 
port  during  the  oontinaance  of  the  malady  contracted 
on  the  voyage,  and  cored  at  the  expense  of  the  ship  or 
owners. 

The  doctrine  of  the  maritime  law,  declared  in  the 
ordinances,  edicts  and  decisions  of  commercial  nations 
is,  that  a  mariner  falling  sick  during  a  Yoyage,  or  hnrt 
in  the  performance  of  his  duty  on  ship-board,  is  to  be 
cured  at  the  expense  of  the  ship.  (Abbott^  146,  note  1 ; 
2  Braume  Civ.  andAdm.  Law^  182 ;  OurM  Bightaand 
DtMea  of  Seamen,  106  to  110,  and  the  authoritie$  ikere 
cited;  3  Kent,  184,  185.) 

The  libellant  insists  that  both  public  policy  and  the  plain 
text  of  the  laws  of  the  sea  give  him  a  fixed  right  to  be 
treated  and  maintained  at  the  charge  of  the  respondents 
whilst  his  disability  remains.  A  like  position  was  taken 
in  the  first  Circuit  in  the  case  of  B/eed  y.  Cornfield 

Judge  Story  felt  the  force  of  the  interrogatory  which 
naturally  arises  fi:om  this  rule.  Is  the  obligation  im- 
posed a  positive  one  to  cure  the  seaman  ?  And  does  it 
stand  in  force  so  long  as  the  illness  or  the  wound  in- 
curred on  ship  board  is  unhealed  ?  And  in  my  humble 
judgment  his  decision  in  the  cause  fiuls  to  supply  a 
clear  and  satisfactory  explication  of  the  difficulty. 

His  answer  is,  that  the  law  embodies  in  its  v^ 
formula  the  limit  of  the  liability.  The  seaman  is  to  be 
cured  at  the  expense  of  the  ship  of  the  sickness  or  in- 
jury sustained  in  the  ship's  service ;  and  when  the  cure 
is  completed,  at  least  so  fiur  as  ordinary  medical  means 
extend,  the  owners  are  freed  firom  all  other  liability. 
{Beed  v.  Can^field,  I  Stmner,  202.) 

This  statement  indicates  no  limitation  to  the  oUigar 
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tion  of  the  owner  diort  of  a  complete  cure,  unlen  it 
may  be  implied  that  he  does  not  become  responsible  for 
indBcient  efforts  to  cure,  when  ordinary  medical  meant 
are  nsed,  and  fidl  to  accomplish  it 

But  it  wonld  seem  to  resnlt  from  the  terms  in  which 
the  doctrine  is  stated,  that  the  owner  remains  charge- 
able with  the  expenses  sustained  by  aseaman  in  employ, 
ing  medical  means  to  effect  a  cnre,  so  long  as  the 
necessity  for  such  expenses  abide&  Certainly  the  Court 
in  that  case  points  out  no  restriction  or  qnaiUfication  to 
SQch  absolnte  obligation. 

The  doctrine  is  supposed  to  be  founded  in  the  laws 
of  Oleron,  arts.  6  and  7,  and  to  be  incorporated  into 
the  maritime  codes  of  most  commercial  nationa  {Par- 
dewuuf  GoUedian  of  Maritime  Lowb^  vols.  1, 2, 3 ;  Oleirae 
U8et  coutwmes,  6  Pothier,  376,  art  188, 189 ;  2  Broume 
Oiv.  and  Adm.  Law^  182.) 

The  French  Ordinance  of  Marine  and  Code  du  Com- 
merce adopt  the  rule  in  the  same  general  language; 
the  seaman  is  paid  his  wages,  and  tended  and  nursed  at 
the  expense  of  the  ship  when  he  fiJls  sick  during  the 
voyage  {(ML  Mar.  art  11;  Code  de  Oamm.  liv.  2, 
tit  6,  art  262.) 

It  is  manifest  that  a  construction  of  this  law,  which 
should  charge  owners  of  vessels  with  the  support  of 
sick  orews  without  limitation  of  time,  would  be  moat 
oppressive  in  its  consequences,  if  it  did  not  also  tend  to 
impair  to  a  serious  degree  the  maintenance  and  prosper- 
ity of  a  merchant  marine,  and  thus  become  a  public  evil 

The  ship  and  owner  would  be  rendered  liable  for  the 
support  of  sick  seamen  out  of  each  successive  crew  and 
voyage,  who  would  be  made  pensioners  upon  the 
owner  so  long  as  their  infirmities  remain  uncured. 
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Thk  nile  does  not  embody  ia  itself  any  restriction  or 
limitation  of  liability  short  of  the  oonsnmmatioa  of  a 
owe,  and  the  ease  otBeed  y.  Ccm^fieldy  in  reposing  upon 
ihe  formula  of  the  law  as  the  measore  of  the  owner^s 
rcspoBsibility,  would  seem  to  sanction  and  adopt  it  ac- 
oording  to  its  natural  bearing.  All  from  which  the 
owner  is  exempted  by  that  doctrine  is  a  liability  to 
sailors  for  eanaefwmttal  damages  to  them  resulting  from 
their  sicknesses  or  bodily  wounds;  but  its  appsrent 
faBnor  ia  to  demonstrate  that  an  uneured  malady  or 
wound  is  not  of  that  chsracteTi  and  the  inference  ao- 
sordingly  is  that  the  olrner,  after  the  voyage  has  been 
eompleted,  is  yet  subject  to  charges  for  its  treatment 
until  a  fall  cure  is  effected. 

It  is  not  necessary  to  discuss  the  application  of  the 
nle  to  special  classes  of  cases  nor  to  impugn  the  jus* 
tice  of  the  decision  in  Beed  y.  CamfieU  upon  the  ^- 
onmstances  of  that  esse.  But  I  cannot  subscribe  to  the 
position  that  seamen  can  exact  any  remuneration  from 
owners  of  a  ship  after  a  yoyage  ia  completed,  and  their 
connection  with  the  vessel  has  ceased,  in  satisfaction  of 
expenses  for  their  support  or  medical  treatment  incurred 
subsequent  to  that  time. 

The  privilege  of  seamen,  in  distinction  from  the 
rights  of  others  hired  for  services,  {Po^ier^B  Cont 
Lffuage  de  Matelots^  art  189,)  is  to  have  wages  so  long 
aa  lliey  are  bound  to  the  ship,  although  disabled  from 
perfonning  any  services,  and  a'  continuance  of  their 
light  to  maintenance  and  cure  is  justly  concurrent  with 
that  privilege,  and  in  principle  ought  not  to  extend  be- 
yond it 

Pothier  vindicates  the  allowance  of  these  extraordi* 
nary  privileges  upon  the  policy  of  encouraging  men  to 
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embrace  that  profeflsioii,  and  also  becawe  haying  to 
run  the  risk  of  locdng  aU  wages  in  case  of  the  loss  of  the 
▼essel  and  freight  by  shipwreck,  it  is  jnst,  in  recom- 
pense of  such  risk,  that  their  pay  should  continue 
during  periods  they  may  be  prevented  rendering  ser- 
vices by  reason  of  sickness  or  disabilities  incurred  on 
board,  being  a  via  nuyor  in  this  respect  (5  PoAinr, 
87T,  art  189.) 

And  it  is  to  be  remarked  that  this  learned  jurist  sug- 
gests no  direct  limitation  to  the  provision  fot  sickness, 
and  that  his  language  might  be  taken  to  imply  that  the 
duration  of  wages  is  to  be  coeval  with  the  continuance 
of  the  disability.  His  words  are :  ^^  L'ordonnance  con- 
serve aux  matelots  leur  loyers  pendant  le  temps  de  leuir 
moZodfte,  lorsqu'  e'tant  au  service  du  navire  ils  sont 
tombes  malades  pendant  le  cours  du  voyage/'  In  my 
opinion,  however,  this  position  imports  that  the  treat- 
ment for  sickness  stands  on  the  like  footing,  and  is  re- 
coverable by  the  seamen  for  the  same  period  as  wages, 
it  being  a  part  of  their  necessary  nourishment  during 
the  term  of  their  hiring. 

The  terms  of  the  ordinance  of  Lauta  XIV.^  art.  11, 
unite  the  provision  for  wages  and  sickness,  and  apply 
the  recompense  aUke  to  both :  '*Le  matelot  qui  tom- 
bera  malade  pendant  le  voyage,  sera  pay6  de  ses  loyers 
et  pans^  aux  depens  du  navire." 

Valin,  in  his  commentary  on  the  artide,  reasOBB 
theoretically  that  it  would  be  just  that  seamen  wounded 
in  combating  for  the  defence  of  the  vessel  or  cargo,  if 
maimed  or  ^sabled  for  life,  should  be  supported  during 
life  at  the  expense  of  the  ship  and  cargo ;  but  he  says 
a  burthen  of  the  kind  would  check  commerce,  and  b^ 
sides,  that  pensions  or  reoompenses  of  tiiat  diaraot^r 
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diould  not  be  thrown  on  indiyidoals,  bnt  be  bestowed 
by  goyemments.  (1  Foltn,  722.)  This  sentiment  had 
relation  to  niilitaiy  services,  and  no  waj  &yorB  the 
doctrine  that  seamen  in  commercial  employment  alone 
acquire  a  right  against  individual  ship-owners  to  any 
support  or  cure  after  the  term  of  their  employment  is 
ended 

Cleirac  plainly  limits  the  privilege  in  stating  that 
seamen  sent  ashore  to  the  hospital  are  to  be  maintained 
there  at  the  expense  of  the  ship,  whilst  {he  voyage  en* 
duree.  XOIeirae^  us  et  caul  17,  e.)  Thus,  by  impli- 
cation at  least,  recognising  the  liability  in  respect  to 
the  case  of  sick  seamen,  to  be  no  further  in  extent  of 
time  than  payment  of  wagea 

Boulay  Paly  cites  an  arit  of  the  Court  of  Cassation, 
giving  to  the  provision  in  the  Code,  that  ihe  sick  sea- 
man shaU  be  treated  and  cured  at  the  expense  of  the 
ship,  {Code  du  Commerce^  art  262,)  the  qualification, 
*^  whilst  he  is  on  the  ship,  or  employed  in  its  service.** 
(1  Boulay  Paty,  202.) 

This,  in  my  opinion,  is  the  sensible  limitation  of  the 
rule,  and  enforced  to  that  extent,  it  affords  a  liberal 
and  just  encouragement  to  seamen,  without  imposing 
an  indefinite  burthen  on  ship-owners. 

To  give  to  the  provision  the  full  effect  of  the  terms 
in  which  it  is  expressed,  would  be  to  cast  upon  ship- 
owners the  charge  of  all  seamen  for  their  lives,  who 
fell  sick,  or  were  injured  at  any  time  in  the  employ- 
ment of  their  vessel.  A  liability  so  hazardous  would 
be  oppressive  and  disastrous  to  navigation  and  trade. 

I  hold  that  the  right  of  the  libellant  to  wages,  and 
his  right  to  support  or  medical  treatment  at  the 
expense  of  the  respondentSi  supposing  his  cure  not 
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then  completed,  ended  on  his  arrival  in  New-York, 
October  31, 1840,  and  that  his  demand  for  further  com- 
pensation in  that  behalf  must  be  denied. 

Several  formal  objectioDS  were  taken  bj  the  respond- 
ents to  the  correctness  and  sufficiency  of  the  pleadings 
and  proceedings  on  the  part  of  the  libellant  They  do 
not  appear  to  the  Court  of  a  character  to  affect  the 
merits  or  the  form  of  the  decree  asked  for. 

It  is  objected,  that  no  order  is  prayed  against  Swasey, 
one  of  the  respondents,  and  that  accordingly  he  can* 
not  be  charged,  in  any  respect,  as  the  decree  must  be 
in  correspondence  with  the  allegations  and  prayer  of 
the  libeL 

The  name  of  this  respondent  is  written  in  the  body 
of  the  libel  but  is  not  repeated  in  the  prayer.  The 
libellant,  however,  asks  for  a  decree  conformably  to 
the  case  made  by  him,  and  it  was  no  way  essential  that 
he  should  pray  it  specifically  against  each  of  the  re- 
spondents by  name.  At  most  the  error  is  merely  formal, 
and  can  be  rectified  by  the  Court  at  hearing,  if  import- 
ant to  give  consistency  to  the  minutes,  or  to  render  the  ul- 
timate act  of  the  Court  formally  correct  {DunlapAdm. 
Pr.  283 ;  Ihid.  211 ;  Betta'  Pr.  57,  59 ;  Judiciary  Act, 
8qpt  24, 1799,  §  24.)  If  the  objection  was  any  way  im- 
portant to  the  interests  of  the  defence,  and  had  been  made 
by  special  exception  before  issue  upon  the  merits,  and  the 
Court  had  exacted  in  the  structure  of  the  pleading  all 
the  provisions  required  by  Courts  of  common  law,  or  in 
England  by  the  Ecclesiastical  Courts,  the  act  of  Con- 
gress authorizing  amendments  and  the  practice  of  this 
Court,  would  enable  the  party  committing  the  error  to 
have  it  rectified  instanter  at  any  time  before  final  de* 
cree  rendered  and  the  close  of  the  term. 
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The  death  of  one  of  the  respondents  Bince  the  soft 
was  commenced  cannot  affect  the  prooeedinga  Itwonld 
be  irregular  at  law  to  raise  the  objection  on  proof  at 
the  hearing,  and  in  this  Oonrt  no  advantage  could  be 
taken  of  it  by  anj  mode  of  pleading,  when  the  cause 
of  action  sorviyea  {Oir.  Court  Bule$^  56-59.)  All 
that  the  practice  of  the  Conrt  would  require  would  be 
the  suggestion  of  the  &ct  on  the  {n*oceedings,  or  apud 
aetOj  and  that  ordinarily  must  be  made  by  the  parties 
with  whom  the  death  has  occurred,  and  not  by  &e 
opposite  ones.  There  is  accordingly  no  d^dency 
shown  in  the  pleadings  which  can  prevent  or  delay 
judgment  for  the  libellant 

I  think  the  libellant  is  entitled  to  recover  full  wages  up 
to  the  time  of  his  arrival  at  this  port,  and  interest  upon 
the  sum  which  shall  be  reported  due  him  fix>m  the  time 
his  suit  was  commenced.  He  had  made  no  previous 
demand  on  the  respondents,  and  remained  here  from 
1840  without  notice,  to  them  of  his  existence,  or  thai  he 
had  any  claim  against  the  ship  or  them  for  wage& 

His  excuse,  that  he  was  waiting  the  return  of  the 
ship,  ought  not  to  avail  him  to  impose  interest  on  the 
respondents,  without  proof  that  they  knew  of  his  ser^ 
vices,  and  that  wages  were  in  arrear  to  him. 

If  his  action  was  defended  under  the  expectation 
that  he  could  subject  them  to  the  expense  of  his  sup- 
port, so  long  as  he  remained  unable  to  do  duty  and 
maintain  himself^  that  hope  of  enhancing  the  amount 
of  his  recovery  affords  no  reason  for  charging  them  with 
interest  on  a  concealed  demand,  and  one  not  shown  by 
the  proofs  that  the  respondents  had  any  means  of 
ascertaining  otherwise  than  by  evidence  in  the  libelf 
lant^s  possession. 
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The  decree  will  be  that  the  libellant  recover  his 
wages,  aooording  to  his  contract,  from  the  time  he  ea- 
tered  on  board  the  vessel  until  his  return  to  New-York, 
with  interest  since  the  commencement  of  this  suit^ 
deducting  all  payments  and  advances  He  will  also 
recover  his  costs  to  be  taxed. 

The  usual  reference  will  be  taken  to  ascertain  and 
report  the  balance  of  wages  due  aooording  to  those 
directions. 


The  Bark  Lotty. 


Admiral^  has  jnrisdietioii  in  a  eaxue  of  eoUiaioD  between  Tessels  when  th« 

injury  it  reoeiTed  in  a  alip  where  the  tide  ebbe  and  flows  between  piers  or 

i^iiTTes  in  this  port 
The  master  of  the  vessel  on  board  at  the  time  is  responable  for  the  wrongfid 

aet  of  the  yessel,  althongh  it  was  consequential  to  the  negleot  or  misfeasanee 

ol  ft  Ueanaed  pilot  in  seooring  her  improperly  to  a  wharC 
It  is  an  aet  of  neglect  and  unsafe  to  leave  a  vessel  in  the  winter  sesaon  dnring 

the  night,  at  a  wharf  on  the  north  side  of  the  city,  moored  with  only  a  sbgle 

f  inch  chain* 
It  is  gross  and  culpable  negleet  to  sniTer  her  to  remain  in  that  ntoation  in  a 

high  and  increasing  wind,  augmented  to  a  violent  gale,  in  which  her  liMten- 

ings  parted. 
Thf  iiatbority  of  a  licenaed  pOot  in  secoring  a  vessel  in  her  berdi  is  sot  ptt% 

moont  to  that  of  her  master;  the  latter  is  deemed  in  fbll  command,  and  the 

acts  of  the  pilot  are  regarded  as  done  with  the  direction  or  approval  of  the 

master. 
It  is  not  a  sis  maj^  which  SKcnaes  a  master,  that  his  vessel  broke  from  her 

fastenings  and  caused  damages  to  another  in  a  tempest  of  wind,  whan  ha  had 

warning  and  sufficient  opportunity  to  protect  her  from  that  hasard. 
A  foreign  master  who  understands  and  speaks  English  imperfectly,  will  not  b« 

charged  upon  his  declarations  or  ndmismops  in  thai  kagnage^  without  dear 

proof  that  he  well  understood  ttie  meaning  of  whai  is  addremed  to  him  aaA 

tbat  aiad  by  him  in  rspl  jf^ 
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llMBaritLotty. 

The  vessel  is  prosecuted  for  damages  occasioned  by 
hsr  driving,  with  great  violence,  against  the  steamboat 
Independence,  in  one  of  the  slips  of  this  harbor. 

In  the  afternoon  of  the  16th  of  December,  1845,  the 
bark,  a  Swedish  vessel,  arrived  in  this  port,  and  was 
moored  by  the  pilot,  who  brought  hear  in,  at  pier  No. 
2,  North  river,  on  the  south  side  of  the  wharf  The 
steamboat  lay  on  the  north  side  of  the  opposite  wharf 
of  the  same  slip. 

She  wsB  fiiatened  to  the  wharf  fore  and  aft  by  a 
single  chain  of  only  j  inch  dimension,  and  it  was  ad- 
mitted at  the  hearing  by  the  counsel  of  the  claimant 
and  respondent,  that  ^e  was  not  secured  with  a 
strength  of  &stening  required  by  the  usages  of  the  port, 
in  h&c  position  at  that  season  of  the  year,  on  the  north 
side  of  the  harbor. 

A  gale  of  wind  of  extreme  violence  from  the  north- 
west^ set  in  early  that  evening,  and  continued  through 
the  night,  and  at  five  o^clock  the  next  morning,  when 
the  master  and  crew  were  taking  measures  to  carry  out 
more  fastenings  further  to  secure  the  bark,  the  forward 
chain  parted,  and  the  bark  was  carried  round  by  the  wind, 
and  driven  violently  stem  on  against  the  steamboat, 
breaking  up  her  wheel-house  and  doing  great  damage, 
before,  by  the  most  active  exertions  of  the  crews  of  the 
two  vessels  and  others  aiding,  she  could  be  hauled  o£ 

O.  LivingsUm^  for  libellant 

B.  Bluntj  for  claimant 

Bbtts,  J. — This  action  has  been  contested  essentially 
upon  two  points.    The  respondents  contend,  firsti  that 
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thiB  Cowt  has  no  jurisdiction  of  cases  of  collisicm  oc- 
during  at  the  wharves  and  piers  of  the  city;  and 
secondly,  that  the  master  and  bark  are  exonerated  from 
responsibililyY  the  vessel  having  been  placed  and  left 
in  that  condition  by  a  licensed  pilots  who  navigated  her 
into  the  harbor  and  moored  her. 

The  collision  cansing  the  damage  was  a  maritime 
trespass,  committed  upon  tide  waters,  and  as  such  is, 
upon  general  principles,  within  the  jurisdiction  of  the 
Admiralty.  (10  WJieaL  473.)  It  ti^es  cognizance  of 
cases  of  collision  within  harbors,  and  upon  rivers,  ttj/Va 
earpus  cam&atua^  where  the  tide  ebbs  and  flow&  (8 
Law  Hep.  275,  Wayne,  J.)  The  doctrine  has  been  de- 
dared  in  numerous  cases  in  this  Court,  and  I  am  not 
aware  of  any  acoredited  decision  in  the  United  States 
to  the  contrary ;  and  no  distinction  is  noted  in  the 
authorities  restricting  the  jurisdiction  over  wat^s  in 
harbors,  not  flowing  into  and  out  of  slips,  basins,  kc 
(Laws  of  Oleron,  art.  14: ;  2  Peters'  Aim.  313 ;  2  €Ml 
400;  ^LawBep.  200;  %LawBep.Vlb;  Abbott,  99,note ; 
008  B.  653.)  I  shall  accordingly  pronounce  in  &yar 
of  the  jurisdiction  in  this  case. 

Upon  the  second  point  there  is  no  foundation  for 
the  idea  that  the  authority  or  responsibility  of  the  mas- 
ter or  owners  of  the  vessel  was  any  way  lessened  by 
the  act  of  the  pilot  in  mooring  her.  That  of  the  own- 
ers would  have  remained  entire  had  the  collision  hap- 
pened when  the  vessel  was  imder  way  imder  the  direc- 
tion of  the  pilot,  although  the  command  of  the  mas- 
ter and  his  personal  responsibility  may,  perhaps,  be 
suspended  for  the  time.  (Abbott,  161,  notef  Jacobee^j 
126 ;  Ourtu'  Merdumi  Secmen,  196, 196,  nates ;  4  BaU. 
206:9  WeiuLl.) 
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But  ftfker  the  Yemd  waB-brooght  nC^  into  port^the 
aaihority  and  responsibility  of  the  master  were  fidfy 
reinstated,  and  the  acts  of  the  pilot  in  selecting  her 
berth  and  arranging  her  moorings  must  be  r^arded 
as  directed  or  adopted  by  the  master.  By  parity  of 
reason  his  liability  should  be  the  same  whilst  the  pilot 
is  nsYigatii^  the  yeasel,  when  he  is  not  compdled  by 
law  to  take  a  pilot     (Ourtis,  196,  note.) 

I  think,  accordingly,  that  it  is  no  matter  of  defisnoe 
in  this  case  that  the  bark  was  moored  by  the  partiaii- 
lar  orders  of  the  pilot  No  law  or  port  regulation  has 
been  shown  sabjecting  the  master  to  the  authority  of 
the  pilot  in  respect  to  the  position  or  &stening8  of  his 
vessel  after  she  is  brought  into  port,  and  conseqnaitly 
the  master,  equally  with  his  owners,  is  responsible  for 
damages  occasioned  through  ignorance,  negligence  cr 
want  of  due  precaution  in  the  pilot  in  this  sarrioo. 

Although,  in  the  course  of  the  hearing,  it  was  oon- 
ceded  on  tiie  part  of  the  claimant  and  ra^ndent»  the 
evidence  had  established  the  fact  that  the  fastenings  of 
the  bark  were  insufficient,  and  not  according  to  the 
custom  of  the  port,  and  the  Court  accordingly  stopped 
the  libeUants  giving  further  proof  to  that  point,  yet,  on 
the  argument,  it  was  insisted  that  the  damage  was  caused 
by  vu  fna^ar^  a  sudden  and  extraordinary^  tempest, 
which,  in  addition  to  the  necessary  strain  and  pressom 
upon  the  vessel,  had  raised  masses  of  boards  from  the 
dock  and  driven  them  against  the  rigging,  thereby  fbm- 
ing  a  bulwark,  which  exposed  her  still  more  to  tibe  vl^ 
lanee  of  the  gale,  and  caused  her  fie^tenings  to  give  way. 

It  is  sufficient  avoidance  of  that  branch  of  the  defenoe 
that  the  gale  commenced  early  the  preceding  eveninc, 
and  augmented  throughout  the  night  in  violanoe ;  and 
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Moordinglj  the  master  was  warned  in  due  season  of 
tiie  necessity  of  active  precautions  in  seenring  his  ship. 
He  neglected  strengthening  her  fastenings  for  twelve 
botirSf  leaving  her  in  almost  a  horricane,  with  onlj  a 
single  and  light  chain  to  confine  her.  Had  the  disas^ 
ter  occurred  in  a  eiudden  squall,  striking  the  vessel 
without  premonition,  the  defence  would  have  a  more 
urgent  equitj  to  favor  it ;  but  it  waa  palpable  negli- 
gence to  trust  his  vessel  through  the  night  to  a  tem- 
pestuous wind  directly  straining  her  off  the  wharf, 
where  she  was  held  only  hj  a  single  and  slender  chain, 
which  the  proof  shows  to  have  been  no  more  than  the 
slightest  &stening  used  in  a  like  position  in  calm 
Weather. 

The  libellants  seek  also  to  sustain  their  action  upon 
the  alleged  promise  of  the  respondent  to  pay  the 
damages  The  respondent  denies  making  such  promise, 
and  also  the  authority  of  this  Court  to  take  cognizance 
of  verbal  contracts  of  indemnity  made  after  a  loss  or 
ini^  l»d  oo«.^d,  if  indUp,W>ly  proved.  I  do  not 
discuss  the  question  of  jurisdiction  on  this  point,  be- 
oause,  in  my  opinion,  there  is  no  sufficient  proof  that 
the  respondent  made  the  alleged  agreement 

He  is  a  foreigner,  who  speaks  English  very  imperfect- 
ly. The  promise  set  up  is  no  more  than  the  impression 
gathered  by  the  master  and  some  of  the  crew  of  the 
rteamer,  from  his  reply  to  a  statement  made  by  the 
master  of  the  steamboat,  at  a  time  of  considerable  agi- 
tation and  excitement  on  both  sidea 

If  the  declaration  was  admitted,  and  the  respondent 
might  be  regarded  acting  with  reasonable  composure 
at  the  time,  I  think  the  testimony  entirely  too  vague 
and  conjectural  to  be  accepted  as  proof  that  he  clearly 
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oomprdbended  what  had  been  said  to  him,  or  that  his 
reply  to  it  was  correctly  understood. 

The  decree  will  be  against  the  yeasel  for  the  expenses 
of  repairing  the  steamboat,  no  allowance  being  made 
for  the  loss  of  the  trip,  and  it  most  be  referred  to  a 
commissioner  io  estimate  and  report  the  damages  par- 
snant  to  these  directions. 


Thb  Steamboat  Swallow. 

JnteNti  is  allowed  on  liquidated  domanda  in  Admiralty  tlia  tamo  at  al  law»  and 
on  Mamon'i  wages  from  the  time  they  are  due. 

An  anociation  of  eeparate  owners  of  seyeral  steamboats  into  a  joint  eoneem,  to 
ran  their  Tessels  upon  the  Hudson  RiTer,  and  to  ooUeet  and  reeeiYe  the  ean- 
iage  of  the  boats  in  a  eommon  fond,  out  of  whieh  the  expenses  of  all  the 
boats  are  to  be  paid,  is  no  more  than  a  private  eo-partnerdiip  in  a  partionlar 
bosinesB  or  traasaetion. 

Baeh  member  of  the  association  ia  responsible  indiTidoally  lor  his  aeto  or  eos- 
traots  in  the  business  of  the  eommon  eoneem. 

The  enstom  with  steamboat  owners  upon  the  Hudson  Birer  is,  to  hire  masters, 
pilots  and  eogineers  for  the  season,  at  a  yeariy  salary,  payable  in  ten  eqoal 
parts— (he  season  for  the  purpose  bebg  understood  to  begin  with  Mareh  and 
end  with  Deeember. 

The  master  is  entitled  to  reeoTer  a  proportionate  part  of  the  salary  when  his 
servioes  do  not  eommenee  or  terminate  with  the  seasmi. 

Where  a  master  of  a  boat  who  was  hired  by  the  owners  in  that  manner  for  a 
sooeession  of  seasons,  and  during  the  period  the  vessel  was  chartered  by  the 
owner  for  a  term  ending  on  the  first  of  January,  and  the  master  continued 
with  her  subsequently,  without  giving  proof  of  any  special  eontraot  of  hiring 
and  beginning  actual  service  on  board  the  first  of  Mareh,  it  will  be  implied 
that  the  hiring  was  for  the  season  according  to  usage,  and  that  it  commeaeed 
on  the  first  of  January  and  not  the  first  of  March. 

The  objection  that  a  demand  in  suit  is  stale  or  barred  by  the  statute  of  limit** 
tion,  cannot  be  made  without  being  property  stated  in  the  pleadingiL 

Thb  libeUant  had  been  master  of  the  steamboat  Swal- 
low a  period  of  several  years.    She  was  a  passenger 
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Teasel,  owned  by  the  respondents,  making  regolartriiNi 
between  New-Tork  and  Albany. 

This  action  was  brought  to  recover  wages  alleged  to 
be  dne  him  in  that  capacity,  and  also  for  moneys  paid 
by  him  during  the  term  to  other  persons  on  board,  and 
in  the  service  of  the  vessel.  The  libel  claims  wages  in 
arrears  in  the  years  1837,  1841  and  1843. 

The  answer  admits  that  one  month's  wages  for  Jnly, 
1837,  $83  33,  is  due  the  libellant,  and  further,  that  the 
services  were  rendered  as  alleged  in  the  libel,  but  avers 
that  the  wages  of  the  libellant  were  paid  him  in  foil  by 
the  respondents  for  the  year  1843.  That  during  the 
year  1841,  the  boat  was  in  the  employment  of  the 
Hudson  River  Association,  who  appointed  the  master 
on  the  nomination  of  the  owners,  and  that  his  wages 
for  that  year  are  chargeable  to  the  joint  funds  of  the 
association,  and  not  against  the  respondents  individu- 
ally. It  asserts  that  the  moneys  paid  to  others  on 
board  by  the  libellant  were  overpayments,  and  not 
legally  chargeable  against  the  respondent& 

The  case  was  argued  by 

Burr  &  Benedict^  for  the  libellant,  and  by 


,  for  the  claimanta 

Betts,  J. — ^For  the  one  month's  wages  admitted  to 
be  unpaid,  there  must,  of  course,  be  judgment  for  the 
libellant  He  is  also  entitled  to  interest  from  the  time 
the  wages  were  payable.  It  is  the  rule  of  Admiralty, 
as  weU  as  at  law,  to  allow  interest  on  liquidated  claims 
from  the  time  they  are  demanded,  and  on  mariners' 
wages  horn  the  time  they  are  due.     ( Ounnel  v.  Skirir 
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ner,2  aaU.R46;  ThemizabelhIHth,M88^y  Tbb 
preponderance  of  proof  clearly  is,  that  the  libellant 
advanced  one  hundred  and  fifty  dollars  for  the  wages 
of  part  of  the  crew,  during  the  month  of  July,  1837. 
This  proof  is  also  corroborated  by  the  acts  of  one  of 
the  respondents,  who  presented  the  account  as  render* 
ed  by  the  libellant,  to  his  co-associates  in  the  employ- 
ment of  the  boat,  and  urged  its  payment,  as  jusUy 
chargeable  against  them  in  common.  This  sum  must 
accordingly  be  recovered  by  the  libellant,  with  interest 

The  main  contestation  in  the  cause  has  been  in  rela- 
tion  to  the  wages  of  the  libellant  for  the  months  of 
January,  February  and  March,  1841,  and  for  two  months 
in  the  year  1843,  in  all  five  months,  amounting  to 
$416  65.  This  amount  the  respondents  contend  they 
are  not  individually  liable  for,  if  due,  but  that  it  is 
chargeable  to  the  Hudson  River  Association. 

The  owners  of  several  steamboats  plying  upon  the 
Hudson  River,  of  which  the  Swallow  was  one,  entered 
into  an  association  or  joint  arrangement,  by  which  the 
earnings  of  the  different  boats  were  to  be  brought  into 
h  common  fund,  out  of  which  the  expenses  of  all  the 
boats  were  to  be  paid  by  the  association.  Each  owner 
was  to  equip  and  furnish  his  particular  boat,  and  engage 
his  crew,  and  nominate  the  master  of  the  vessel,  but 
the  appointment  of  the  master  was  to  be  made  by  the 
association. 

The  Swallow  was  employed  for  a  time  under  that 
engagement;  but  in  the  year  1841,  her  owners  char- 
tered or  hired  her  to  the  association  for  a  fixed  price. 
The  object  was  to  reserve  her  as  a  supernumerary  boat 


*  Sbee  rtporied,  1  ^/flfeA.  (ft  JSToK  !•& 
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in  the  ocHninon  bosineaa,  and  only  ran  her  in  the  jdace 
of  Any  boat  in  the  association  that  might  happen  to  be 
disabled.  In  snch  case  she  was  to  be  manned  and 
navigated  by  the  company  of  the  disabled  boat 

This  agreement  was  signed  and  entered  into  April 
6th,  1841.  When  it  went  into  operation,  the  libelknt 
was  in  command  of  the  Swallow,  as  he  had  been  pre- 
viously, (but  not  by  appointment  of  the  association,)  and 
then  retired  from  the  command. 

The  proofi  show  the  uniform  usage  with  owners 
of  the  Hudson  Biver  boats  had  been  to  hire  their  mas- 
ters for  the  season,  at  a  yearly  salary,  which  was  ordi- 
narily paid  in  ten  equal  instalments,  covering  the  period 
the  boats  were  in  service  or  preparing  for  it,  or  being 
laid  up,  and  coqsidered  as  beginning  with  March  and 
ending  with  December,  but  not  unfrequently  the 
amount  was  dividedinto equal  monthly  payments. 

It  is  dear,  upon  the  evidence,  that  the  libellant  was 
entitled  to  $1,000,  wages  for  the  season,  and  at  that 
rate  for  any  period  less  than  a  season,  when  his  services 
did  not  commence  or  terminate  with  it ;  and  that  the 
amount  payable  to  him  has  not  been  satisfied  by  the 
respondents  or  the  Hudson  Biver  Association. 

The  main  question  in  dispute  is,  whether  his  resort 
must  be  to  the  association,  or  if  he  can  hold  the  owners 
of  the  boat  responsible  for  the  balance  unpaid.  So  far 
as  that  question  applies  to  the  wages  for  1843,  the  alle- 
^tion  of  the  respondents,  that  the  full  wages  for  that 
year  have  been  paid,  necessarily  makes  part  of  the  de- 
fence to  be  considered. 

If  the  association  had  been  composed  of  strangers  to 
the  respondents,  wholly  independent  of  any  interest  or 
influence  in  it  on  their  part,  that  tact  would  afford  n<^ 
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legal  exemption  fix>m  their  individiial  lialnUty  to  the 
maBter.  He  was  hired  by  them  as  ownen  of  the  boat| 
and  the  serriees  of  the  boat  for  the  afiaociation  nomisally, 
was  in  effect  to  the  benefit  of  the  owners  individnally. 
They  received  from  the  common  fhnd,  created  by  the 
earnings  of  the  associated  boats,  an  equivalent  for  tiiie 
earnings  of  their  owa  It  was  only  a  different  method 
of  cdlecting  her  earnings  and  defraying  tiie  diargea 
upon  them ;  or,  to  represent  the  operation  in  mercantile 
hmgoage,  it  was  placing  the  freights  of  the  vessel  in 
the  hands  of  trustees  for  the  owners,  who  were  to  dis- 
charge the  obligations  of  the  vessel  to  the  crew,  and 
pay  the  surplus  to  het  owner& 

Should  the  holder  of  freight  refiise  or  neglect  to  pay 
the  wages  of  the  master,  his  resort  to  his  owners  therefor 
could  in  no  way  be  prevented  or  impeded,  because  of 
the  manner  in  which  they  employed  the  vessel  If  they 
let  her  to  a  third  party  in  ioUdo^  she  still  remains 
answerable  for  her  owners'  engagements  in  regard  to  her 
fitments  or  navigation.  (2  Dads.  600 ;  Otlp.  592 ; 
£fowp.  636.) 

But  diere  is  a  higher  principle  in  the  case  which 
tin^plants  the  defence  set  up  by  the  respondenta  As 
.owners  of  the  boat,  they  composed  a  part  of  the  asso- 
(ciattion.  It  was,  in  relation  to  its  operation  and  pur- 
poses, aprivate  copartnership,  and  partners  can  never  dis- 
lehan^e  themselves  of  liability  for  their  individual  debts 
by  ^dbowing  tiiat  the  copartnership  had  assumed  to  pay 
ihent,  and  was  supplied  with  funds  for  the  purposa 

The  individual  liability  is  not  merged  in  that  of  a 
eqpartnership.  The  questions  mooted  in  req>ect  to  a 
peaosonal  or  associate  responsibility  to  creditors  relate 

imposed  upon  the  whole  by  acts  of  separate 
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ttiemberBy  and  not  to  the  exemptkm  of  individual  meai* 
ben  from  responsibilit j  for  their  own  aetSy  becanae  m 
common  oUigstion  maj  also  iieat  on  others.  (3  Keni 
Cam.  24,  32 ;  WiOiaim  y.  Bemk  o/Miekigm,  7  Wmd 
R  542 ;  OoUyer  an  Partner$hip,  625.) 

The  ratification  of  the  appointmrat  of  the  libellant 
as  master  of  the  boat  bj  the  association,  does  not  affect 
his  l^al  rektion  to  the  owners.  Whether  it  gives  an 
additional  security  against  the  associates  conjoint^,  need 
not  be  considered,  bnt  clearly  the  owners  who  made 
the  contract  with  him,  and  who  had  the  benefit  of  hia 
services,  cannot  exonerate  themselves  from  paying  the 
agreed  wages,  by  showing  that  as  to  themsdves  there 
was  an  eqnity  in  his  tecnring  payment  from  their  asao* 
dates,  and  out  of  the  joint  fiind. 

The  disposition  of  that  fimd  mnst  be  regulated  be* 
tween  the  common  proprietors,  and  the  respondents 
mnst  look  to  their  own  trtistees  for  indemnity  againsfc 
any  injury  they  sustain  from  an  improper  applicati<m 
or  withholding  of  tfamr  mutual  frmds. 

The  owners  daiy  there  is  a  balance  of  wages  due 
for  1843.  The  charter  of  the  boat  terminiated  with 
the  year  1841,  and  the  Hudson  Biver  Association  hai 
run  no  boato  on  their  joint  account  Smce  that  date. 
The  owners  insist  she  did  not  come  badt  to  their  paiv 
ticular  possession  and  use  until  March,  1842,  and  that 
the  hiring  of  the  libellant  by  the  year  commraced  at 
that  period 

It  is  shown  that  he  recdved  one  thousand  doHarii 
during  the  year  1842  and  eariy  in  1843,  and  the  ai^^ 
ment  is,  that  a  year's  wages,  from  Mardi,  1842,  to 
March,  1843,  was  thereby  satisfied  and  disdiarged 

The  Kbdlant  was  appointed  by  the  respondents  in 
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writing-master  of  tlie  boat,  in  1887.  That  appoint* 
ment  had  not  been  revoked,  and  after  the  special  hiring 
of  the  boat  in  1841  to  the  association  terminated,  the 
libellant  resomed  the  command  of  her,  under  tiie 
respondents  alone. 

The  libellant  sailed  her  from  the  opening  of  the 
season  in  1842,  for  the  ben^t  of  and  on  the  hiring 
(yf  the  respondents.  They  give  no  proof  that  a  di£- 
Ibrent  bargain  was  made  with  him  for  that  s^rvioei 
and  the  implication  that  it  was  rendered  upon  the  same 
terms  with  his  previous  employment,  amounts  to  suffi- 
cient proof  in  his  fayor  of  the  &ct  There  is  no  direct 
proof  that  the  agreement  with  the  master  for  1842 
was  for  the  running  season;  but  the  notorious  and 
unirersal  usage  on  the  Hudson  Biver,  and  with  the 
boats  owned  by  this  association  was,  that  masters,  pilots 
and  engineers  are  hired  and  paid  by  the  year,  from 
January  to  January.  And  it  is  strongly  corroborative 
of  the  presumption  that  the  respondents  recognised  the 
custom  in  this  instance  and  acted  in  conformity  to  it ; 
that  the  engineer  of  the  boat,  this  same  p^od,  from 
January,  1842,  to  January,  1843,  was  hired  and  paid 
by  stated  salary. 

In  May,  1843,  fifty  dollars  were  paid  the  libellant, 
in  ftiU  for  the  balance  of  his  wages  for  1842.  The  cash- 
book  of  the  boat  was  produced  by  the  respondents  to 
Aow  that  the  libellant's  wages  were  there  credited  at 
one  thousand  dollars,  or  one  hundred  dollars  per  month, 
beginning  on  the  first  of  March.  This  book  was  not 
kept  by  the  master,  nor  is  it  prov^  he  had  any  know- 
ledge of  the  terms  of  that  entry.  Such  ex  parte  eiatry 
in  the  respondents'  books  is  not  adequate  evidence  to 
support  the  defence.     It  certainly  can  avail  them  no 
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fimttier  tkan  the  receipt  of  May,  1843,  drnni  iad 
vgned  hj  the  master,  stating  that  the  money  thas  paai 
was  applicable  to  his  wages  for  1842,  can  be  made  to 
support  his  daim. 

On  the  fiicts  in*  proo^  the  libeUant,  in  my  opmioSi 
was  entitled  to  wages  from  Jannaiy  Ist  instead  of 
March  Ist,  1642,  to  January  1st,  1843,  leaving  a  balance 
in  his  &yor  still  unpaid 

The  testimony  is  not  distinct  as  to  the  time  the  libel- 
lant  remained  in  command  and  attached  to  the  Swallow 
in  1841.  1 3hall  assume  that  he  left  her  on  the  ezemi- 
tion  of  the  charter-party,  and  take  that  date  to  b^ 
April  1st,  1841,  as  it  was  proved  that  the  arrangejment 
was  made  before  the  contract  was  signed  He  will, 
accordingly,  be  entitled  to  one  hundred  dollars  arreans 
of  wages  in  1841,  two  months  wages  in  1843,  and  one 
month  in  1837.  The  credit  for  payments  made  for  the 
txiat  in  July,  1837,  and  claimed  by  the  libellaiiti 
is  twenty  dollars  to  Bates,  the  mail  derk ;  forty  dol- 
lars to  Lockwood,  the  second  engineer ;  to  ten  firemen 
forty  dollars,  and  ten  deck  hands  fifty  doUaia — OM 
hundred  and  fifty  dollars. 

It  is  now  denied  that  the  libeUant  had  authority  to 
hire  those  men,  or  that  he  can  charge  the*  payments 
made  them  against  the  respondent&  But  I  think,  after 
rendering  these  demands  to  the  association  as  being 
proper  charges  against  the  boat,  and  attempting  to  ol^ 
tain  their  payment  with  interest,  the  respondents  are 
precluded  denying  their  obligation  to  satisfy  them. 

The  above  statement  of  the  claims  varies  a  few  dol- 
lars from  the  demand  made  in  the  libel,  but  I  do  not 
think  it  proper  to  order  a  reference  on  a  difference  of 
so  small  an  amount 


SIS  CASBB^  nr  admikaltt. 


I  aooofdiiiglj  decree  diat  tlie  fibdkiit  reoQfV^ 
^  nqMrndortB  $180^  with  mtowt  firam  Avgosk  Isk, 
18S7;  $83  3S,  with  intetat  fram  Jamnoy  l8t»  1838; 
$309  99,  with  interest  from  Jmmry  hi,  184S,  and 
$166  66,  with  interest  from  Jannaij  l8t»  1844, 
together  with  costs  to  be  taaced. 

The  demand  of  payment  of  wagea  should  be  eijait- 
ably  implied  to  have  been  made  at  the  dose  of  eadi 
year's  serrices,  and  that  interest  was  due  from  the  pe- 
riod the  advances  irere  made  by  the  libeDant  far  tiie 
nqKmdent8|  and  interest  be  computed  .accordingly. 
(7WendeaR17S;  UJohn8.R409;2NiMSMeOard, 
483 ;  7  WSsMfeS;  109.) 

The  stalenesB  of  the  datm  lor  arrears  due  in  1887, 
and  the  esqiiration  <^  mcNre  than  six  rears  since  those 
paymentSi  create  no  bar  to  the  action.  Independent 
of  the  state  of  the  pleadings,  which  would  exclude  those 
defences,  it  is  prored  ihat  demand  of  paymast  waa 
made  by  the  Hbellant  npon  the  respondents  in  1842. 

Decree  for  the  libdlant  according  to  the  abore 
'snrections. 


AratlL,  I84&  S4S 


IWflUp 


The  Ship  Panaiia. 


AlMilt(«iry  bond,  ezerated  by  th«  inaiter  of  a  diip  M  flna«<«r^ 
•MMT,  ako,  vinimiMirt  to  tii«  holder  tho  Mmo  rights  Mid  privileges  as  if  gfTtn 
in  the  ehsrmeter  of  owner. 
An  agent  or  broker  who  pnrehases  a  Tesiel  for  his  prioeipal,  at  the  same  time 
'  lending  him  money  with  whieh  to  pay  the  price,  and  taking  the  bill  of  sale 
in  hb  own  name  to  seenre  the  repayment  of  the  loan  and  interest  together 
with  his  eommisiions  on  the  pmhase,  is  mortgagee,  and  not  owner  of  the 


The  owaer  of  a  sliip  may  bottomry  her  abroad  to  seomre  a  loan  of  money,  or  his 
personal  liabilities  for  the  ship  or  Toyage,  provided  the  debt  be  put  at  riskt 
without  regard  to  the  neeessity  of  the  ship,  or  his  inability  to  obtahi  eredit  or 
Buppliet  by  other  meanS)  or  the  reeelpt  of  the  eonsideraiion  before  the  Mp 
went  to  sea.  It  is  not  neeessary  to  the  validity  of  a  bottonuy  that  the  loan 
or  supplies  shall  have  been  already  received  when  the  bond  is  ezeented,  if  the 
eradH  was  upon  the  ftdth  tiiat  a  bottomry  seonrity  shodd  be  given. 

A  beHomy  of  a  ship  in  a  foreign  port  by  her  owner  is  valid,  although  a  pari 
of  the  loan  for  whieh  it  is  given  oonsists  of  a  bill  of  exchange  drawn  by  the 
bottomry  lender  on  the  home  port  of  the  ship. 

Ihe  ciedifc  of  the  bottomry  leader,  given  in  aid  of  the  ship  or  owner  in  afoKiign 
port^  is  a  soffieient  consideration  to  snpport  a  bottomry  secnri^.  Bat  a  Comri 
of  Admiralty  may  call  for  proof  that  soch  eredit  or  liabilities  had  been 
netoally  aatisAed  by  the  lender  before  decreeing  an  enfoveemeat  ef  the  Wi- 
tomry. 

When  tiie  owner  and  mortgagee  of  a  ship  both  appear  and  file  answers  to  the 
Ubd  of  abottomry  holder,  it  is  competent  Hbt  each  to  claim  in  his  anawer  or 
by  a  separate  petition,  that  the  proceeds  of  the  vessel,  after  uMliMam  of  the 
bottomry  seeniity,  be  paid  to  him. 

On  sobh  mode  of  proceeding  the  Ckrart  may  at  its  diMretion  adjudge  prospectively 
between  the  eontestaats  the  method  of  distiibntion  of  the  avails  of  the  di^, 
ornay  dtfer  the  deeisbn  vitil  her  proceeds  are  paid  into  the  registry;  and 
may,  also,  if  the  ease  is  difficult  or  important,  direct  the  parties  to  litigate  their 
elahns  to  the  fond  by  formal  suit 

Whaitefer  mode  of  praeednre  is  pursned,  a  party  proved  to  be  a  mortgngea,  af> 
ier  admitting  in  his  answer  to  the  original  action  that  the  bottomry  seevvilgf 
is  valid  and  consenting  to  a  decree  of  sale  of  the  ship  under  it,  cannot  set  up 
atiOetotte  ship  in  himself  as  absohrte  owner  and  not  mortgagee,  in  bar  of 
the  claim  of  the  bottoony  borrower  to  a  share  in  the  renmaats  remaiaing  ia 
Ooort 

laaathooDatcnl  proeeediag  the  owner  of  Ae  diip  may  delm*  the  ehim  of  a 
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r,  an  A  Bca  «poa  tlM  t«mI  ;  and  if  a  mwiyy  Mlii&ai  tk* 

oC  O*  dda.  k»  k  wlitkd  to 


Thb  cantrovegBy  in  this  action  is  xspoa  m  bottonuj 
bond,  and  came  brfore  the  Court  in  two  aqiectai  Tke 
owner  of  the  ship  and  a  mortgagee  intervened,  and 
filed  answers  to  the  libd,  and  eadi  daimed,  as  against 
the  other,  a  right  to  the  remnants  and  smrf^ns  remaai- 
ing  in  the  regiatry  after  satisGiction  of  the  bottomij 
bmd  in  suit  Separate  petitions  were  also  filed  bf 
them  fin-  sach  remnants.  The  owner  also  contested  the 
ralidity  of  the  bottomry.  The  mortgagee  admitted  it» 
and  consented  to  a  decree  to  enfiiroe  it 

Tke  main  contestation  was  in  relation  to  the  remnants 
in  Court 

The  owner  contended  that  the  mortgagee  had  no  title 
upon  which  to  fonnd  a  claim  to  those  remnants ;  thathis 
mortgage  debt  was  yoid  for  nsiuy,  and  that  the  other 
items  of  his  demand  were  not  liens  npon  the  yessel  or 
her  proceeds,  nor  were  they  of  a  maritime  diaracter. 

The  mortgagee  contended  that  the  legal  ownership 
of  the  vessel  was  vested  in  him,  and  not  in  his  oo- 
daimant^  and  that  accordingly  the  latter  had  no  standing 
in  Conrt  in  rektion  to  that  fond. 
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Both  branches  of  the  cause  were  brought  to  hesifiig 
the  same  term,  and  were  argued  by  the  same  connseL 

The  essential  &cts  of  the  case  are  soffidentlj  stated 
in  the  ooinion  of  the  Court 

f^fden  Bbffinan  and  Barret^  for  the  bottomry 
holder. 

Jokn  Anthon^  for  the  owner. 
F.  B.  Cutting^  for  the  mortgagee. 

Bbtts,  X — ^This  was  a  suit  upon  a  bottomjry  bond  to 
the  libellant,  executed  at  Hull,  England,  May  3,  1845, 
by  the  claimant  Cameron,  master  of  the  ship.  The 
libel  avers  that  it  was  executed  by  him  in  his  capacity 
of  owner  as  well  as  master  of  the  ship,  and  that  Ihe 
loan  secured  by  the  bottomry  was  duly  made  and  paid 
tohiuL 

The  answer  admits  the  daimant  was  conditional 
owner  at  the  time,  but  alleges  he  gare  the  bottomry  m 
master  only.  It  denies  that  the  sum  named  in  the  bond 
had  been  advanced  by  the  libeUant  when  the  bottomry 
was  given,  or  that  it  is  now  payable,  and  alleges  that  a 
large  portion  of  the  debt  was  created  after  the  bottomry 
was  given,  and  the  vessel  had  gone  to  sea. 

It  was  stipulated  in  writing  between  the  proctors  of 
the  parties,  tiiat  work  and  materials  were  furnished  the 
ship  at  tilie  request  of  Cameron,  and  that  the  amounl 
dbarged  therefor  in  the  account  furnished  by  the  libel* 
lant  was  paid  by  the  libellant,  and  composes  part  of 
the  bottomry  debt  ^e  other  claimant,  Quinqr,  de- 
nial that  Cameron  was'owner  of  the  ship,  a&d  amin 
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tiMt  tide  to  tlie  ship  wes  Tested  in  him,  (Quincjr,)  at 
the  time  the  bottomzy  waa  ezecated,  and  that  Oamenm 
was  to  become  entitled  to  the  ownership  only  on  repays 
mrat  of  the  pnrchase-monej  advanced  by  him,  Qnincy, 
with  commissions,  &a 

Thia  farandh  of  the  case  respecting  the  legal  owner- 
ahip  of  the  ship  was  not  in  contestation  on  the  hearing 
before  the  Court,  and  the  case  is  accordingly  to  be  dis- 
posed of  in  its  present  posture,  upon  the  assumption 
that  Cameron  was  legal  owner  as  well  as  master,  when 
the  bottomry  bond  was  executed. 

The  ground  is,  however,  taken  on  the  argument,  that 
Cameron  assumed  in  the  bond,  to  act  in  the  capacity 
of  master,  and  that  it  was  accepted  by  the  bottomry 
areditw  as  given  by  the  master  alone,  and  according 
thftt  the  transaction  must  now  be  considerad  an  hypo- 
thecation by  a  master,  and  subject  to  the  rules  of  law 
applicable  to  that  particular  security. 

The  general  principle  with  respect  to  a  contnusting 
parly  is,  that  however  he  may  describe  himsdf  or  his 
powefs^  his  contract  will  have  eflSect  according  to  his 
Mtoal  authority  and  right  in  the  subject  matter,  wken 
Bo  qpedfic  reserve  or  restriction  is  esqKressed,  the  obHgae 
being  entitied  to  the  foil  benefit  of  the  stipulations  in 
Us  fitvor,  80  fiu:  as  the  obligoir  is  able  to  fulfil  them. 
(Wel$h  r.  Usher,  2  SiU,  168.) 

Tins  benefit  may  be  secured  by  way  of  estoppel  When 
tlie  party  making  an  engagement  or  repreaentatkm  has 
ao  oiq[wcity  at  the  time  to  perform  it,  and  afterwards 
aoquires  tbs  ability,  he  and  his  representatives  will  be 
efetopped  denying  the  foil  fisrce  and  eflBdct  of  his  under- 
taking. (0am.  Dig.  Grand;  Chmghr.  BOI,  1  N.  J. 
IM;  4  JEene,  96*  24  P*dk.  R  814.)    This  doetrine^ 
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man  hadHMOt  in  tiie  mteiinretition  and  &vce  of  real 
•ovttiants  and  contnoto  than  in  those  oonnected  iriA 
Ihe  peraonaltyi  wtiH  has  a  common  aflfaiity  in  principle 
m  rdatioB  to  bolSi,  and  may,  if  neoesBarjr,  be  invoked 
to  nphold  a  dbai^  npon.  a  ship  by  maritime  lien  or 
mortgagei  no  less  )Juin  traoflfers  or  encmnbranoes  of 
real  estate;  restrioted  poasiblj  in  both  descriptions 
ef  grants  to  those  wldeli  are  poi^ve  and  aasaring,  and 
not  to  mere  rdeases  and  acquittances.  (11  WemL  110 ; 
14  Johm.  193,  MeOraeken  r.  Wriffht;  1  Ootoen,  616; 
Cb.  LOi  265,  b.  6,  §  346.)  Still,  if  in  strictneoB  of  legal 
iiileB  a  partjr  aasoming  a  right  to  act  as  if  he  had  a  par- 
tieahr  oapacity,  which  does  not  belong  to  him  at  the 
tone,  may  not  be  bound  in  that  capadtjr  if  he  afterwards 
ttoqnires  it,  yet  Adnurally,  exercising,  in  some  measorOi 
tiie  powers  of  a  Conrt  of  eqnity,  may  hdd  his  act  or 
cddigation  shall  haye  operation  as  in  cases  of  eqwAf 
relief  according  to  the  omdition  of  parties  at  the  time 
the  decree  is  rendered  (9JPti$ge,2U\  1  WheaLlK.) 
In  my  opinion,  neither  in  equity  or  under  the 
atrioterrales  of  law  will  a  party  who  giTes  a  bottomry 
Vfon,  a  ship  in  the  name  and  character  of  master,  and 
was  at  the  time,  or  afterwards  becomes  owner  of  die 
ahq>,  be  pemiitted  to  restrict  the  rights  of  the  bottomry 
holder  at  the  time  of  its  enforcement  merdy  to  tho» 
eonferred  by  the  authority  of  a  ship-master.  He  takes 
•1  the  benc^ts  under  it  whidi  would  hare  aceraed  had 
it  been  avowedly  ezeouted  1^  the  owner.  Those  who 
coaie  in  as  subsequent  purchasers  under  the  same 
owner,  or  holders  of  daims,  or  liens,  or  encombrawMS 
poiterior  in  law  to  ike  bottMuy  security,  hafre  no 
jmrikgea  in  {his  respect  higher  tfan  ^ooe  «f  Hkm 
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Bi  tMs  CMC^  in  ergcrting  the  butfctMiry  and  lypolh» 
oitiaDy  Cttnenm  described  laarndt^  and  proftawd  to 
eoBtrack  as  aioifar  ^  fle  ab^«  ft  now  af^teais  npoa 
Ua  anawer,  and  alao  <m  the  proofed  that  he  was  at  the 
tune  afaaofaite  airner»  aobject  cnlj  to  an  oidBtanding 
mortgage  to  Qmacy^  the  other  daiihaiit 

The  hdder  of  the  hypothecation  la  acoordingty  ea* 
tided  to  evcfj  advantage  derivaUe  &om  the  htt  that 
it  waa  made  hy  one  ponwimng  not  soldi j  the  anthorilj 
of  agenti  bat  that  of  principal  alao. 

This  point  bang  established,  the  case  stands  idieved 
of  aU  qnestioDS  laised  as  to  the  neoessitj  or  fitness  of 
items  cfaaj^ed  as  sapplies  or  repantions  to  the  stupi 
and  made  part  of  the  bottomry  debt^  because  the  owner 
is  hdd  competent  to  raise  money,  or  aecnre  his  debts 
by  a  bottomry  on  his  vessel,  without  regard  to  the 
necessity  of  the  ship,  or  his  inabOity  to  procore  funds 
by  other  mean&  {The  SmOax,  2  Pebmf  Adm.  29S| 
note;  The  Draco,  2  8imn.  157 ;  Sloop  Mary,  1  Pame^ 
«T1.) 

It  is  plain,  upon  the  authorities,  that  the  objection  to 
the  validity  of  this  security,  for  want  of  adequate 
power  in  the  bottomry  giver  so  to  h3rpothecate  the  diipi 
cannot  be  sustained.  (The  Barber,  4  Bob.  7 ;  Thm 
Duke  ofBedfi^d,  2  Hogg.  294) 

Indeed,  the  bearing  of  the  cases  is,  that  a  bottomry 
by  a  master,  in  presence  of  the  owner,  is  only  valid  by 
reason  of  his  implied  assent  to  it,  (1  Wheat,  96;  1 
Paime,  671;  OUpin,  467,)  unless  it  be  given  in  a 
case  of  stringent  necessity,  and  the  owner  withholds 
his  assent  unreasonably.  (3  Kent,  172.)  Nor  do  I 
find  any  authority  or  principle  of  law  in  support 
of  the  argument  that  this  bottomry  can  only 
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upon  the  rightful  power  of  the  master,  as  such,  to  exe- 
cute it 

The  ancient  sea  laws  regard  the  master  a  substitnte 
only  for  the  owner  in  his  absence.     They  show  that  he 
generally  has  no  authority  to  bottomry  his  ship  in  her 
home  port,  because  the  owner  is  to  be  presumed  pre- 
sent there.    (  ConeukUo  del  Mare^  (Boucher,)  eh.  239,  pi 
694)    Emerigon  refers  to  various  ordinances  of  mari- 
time states  to  the  same  effect    {Oontrat  a  la  Orasay  cK 
3,  §  3 ;  Jacohson^  363.)     The  authority  in  Cameron,  in 
the  capacity  of  master  «alone,  to  charge  his  ship  by  way 
of  bottonuy  in  a  foreign  port  being  irrefragable,  it 
would  seem  reasonably  to  follow,  that  it  would  be  left 
to  his  judgment  to  determine  what  her  necessities,  at 
the  time,  for  the  completion  of  the  voyage,  might  be. 
Admitting,  however,  that  the  Courts  wiU  scan  his 
acts  in  the  character  of  master,  and  det^mine  whether 
he  proceeded  prudently  in  view  of  the  rights  of  those 
having  interests  attached  to  the  ship,  by  admitting  within 
the  bottomry  security  all  the  particuhu:^  which  made  up 
the  amount  of  the  debt  covered  by  it^  and  may  also  do 
the  same,  notwithstanding  his  legal  owneiship  of  the 
vessel  when  the  equitable  and  substantial  interest  is  in 
third  parties,  leaving  no  more  than  a  conditional  or 
trust  title  in  him,  yet  in  either  such  case  the  second- 
ary or  trust  interests  sought  to  be  protected  must  be , 
brought  forward  distinctly  in  the  pleadings  by  the  par- 
ties entitled  to  enforce  them. 

But  the  rights  of  parties,  in  that  aspect  of  the  case, 
are  not  before  the  Court  in  this  issue  between  the  li« 
bellant  and  the  claimant,  Cameron.  AU  that  is  involved 
in  this  branch  of  this  controversy  is  the  question  of  the 
relative  rights  of  the  bottomry  creditor  and  debtor 
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wifli  die  dnpowiier. 

rfpwhtion  fljgiied  m  Ae  wr,  —  dho  the  ad- 
of  GnBOOB  after  p^ment  of  die  bottonnjinuB 
dflMHided,  proree  diet  die  debkdM  bjUmtotkefir 
HffHant^  mm!  intended  to  be  embnoed  widiin  tke  bot- 
tomij,  WM  £1,335  11 11,  iteding^-being  £125  11 11 
bejrond  tbe  eondidon  of  die  bond. 

This  6ct  gires  occttion  to  one  of  tbe  objeedom  pte- 
kned  Mguatt  the  vBliditf  ci  the  bond  to  its  foD  ex* 
tent  It  is  contended,  that  when  the  bond  was  eze* 
cnted^bota  small  part  of  the  debt  was  dnetiielibdr 
hnit^  and  that  he  is  limited  in  his  rdief  on  die  boC- 
tomrjr  to  the  amonnt  of  the  indAlment  payable  at  that 


The  diip  came  into  HoII  in  »  disabled  ststei  con* 
flgned  to  the  libdlant  bjr  CSameron.  Her  repairs  and 
sopplies  were  obtsined  on  the  credit  of  the  Hbdlanti 
part  of  the  bills  for  which  had  been  rendered  and  paid 
when  the  bond  was  given,  and  the  8hq>  sailed,  and  the 
restdne  came  in  and  were  paid  sabe^nently,  bnt  be- 
five  the  bond  became  absolute. 

There  were  also  advances  of  money  made  by  die  libel- 
lant  direcdy  to  the  master,  partly  cash  in  hand  and 
in  part  by  a  bill  at  sight  on  a  honae  in  New-Tork,  which 
was  duly  honored  It  is  no  way  a  vit^il  ingredient  to  a 
bottomry  given  by  a  master  that  the  advances  it  secures 
shall  precede  its  ezecntion,  even  when  it  purports  to 
protect  a  direct  loan  or  to  secure  existing  debts,  if  the 
credit  in  either  case  was  upon  the  fiuth  that  a  bottomry 
ahould  be  given.  (3  Dod$.  273;  I%$  Virffinia,  8 
Petertf  R  662.)  Nor,  in  my  opinion,  is  its  validity 
aifected  if  it  be  given  afker  the  ship  has  sailed,  pro^ 
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Tided  the  debt  is  at  risk.  {Oanrad  y.  AUantiB  Im. 
Oo.^  1  Ptlers^  R  386.)  As  in  this  case,  the  hypothe- 
cation was  made  by  the  oumer  himself  there  would 
seem  to  be  no  mode  of  avoiding  it  left  him  except  to 
riiow  a  total  want  or  failure  of  consideration  to  snp* 
port  it  The  liabilities  of  the  libellant  for  the  vessel 
and  owner,  when  the  bond  was  taken,  would  be  an 
adequate  consideration  upon  which  to  found  a  bottomiy, 
although  a  Court  of  Admiralty  would  doubtiess  call 
for  proofs  that  the  liabilities  had  been  extinguished  by 
actual  payment  before  it  would  decree  the  enforce- 
ment of  tiie  bond,  even  on  the  defence  of  the  owner ; 
and  especially  so,  if  it  is  opposed  by  other  creditors, 
whose  prior  liens  on  the  ship  or  freight  might  be 
postponed  by  the  bottomry.  The  presumption  that 
the  dealing  with  the  libellant  for  this  credit  was,  in  its 
inception,  on  the  understanding  that  it  should  be  secured 
by  bottomry,  is  strongly  corroborated  by  the  acknow- 
ledgment of  the  master  after  the  bond  became  pay- 
able, that  he  had  given  it,  and  that  the  whole  amount 
named  in  it  was  owing  by  hino« 

Nevertheless,  it  was  strenuously  pressed  upon  the 
argument,  in  &vor  of  the  owner,  (Cameron,)  that  a 
large  part  of  the  demand  now  sought  to  be  recovered 
arose  upon  liabilities  or  transactions  between  him  and 
the  libellant,  subsequent  to  the  departure  of  the  ship 
and  the  execution  of  the  bottomry,  and  are  not  proper 
subjects  for  bottomry  security. 

I  do  not  go  into  an  examination  of  these  allegations, 
nor  consider  whether  it  is  competent  to  an  owner  to 
invalidate  his  personal  contract  by  objections  of  that 
character,  because  the  stipulation  on  file  admits  the 
whole  balance  dumed  by  tiie  libellant  to  be  justiy  due, 
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and,  as  before  suggested,  the. same  admission  was  oralty 
made  to  the  libellant  before  this  suit  was  brought 

The  Courts  seeing  in  the  transaction  between  the 
parties  that  this  debt  may  well  be  a  legal  foundation  for  a 
bottomry  security,  will  not  impeach  it,  it  having  been 
given  by  the  owner  himself,  upon  any  presumptions 
or  even  positive  evidence,  which  might  have  availed 
him  had  the  bottomry  been  executed  by  the  master  in 
his  absence  and  without  his  direction. 

Upon  this  state  of  the  pleadings  and  proofi  a  decree 
must  be  rendered  in  favor  of  the  libellant,  affirming 
the  validity  of  the  bond,  and  directing  the  whole 
amount,  with  the  marine  interest  reserved,  to  be  paid, 
and  that  the  ship  and  her  freight  be  condemned  there- 
for, as  against  the  owner  and  claimant,  Cameron ;  sub- 
ject, however,  to  such  decree  as  may  be  rendered  on  the 
defence  interposed  in  the  case  on  the  part  of  the  oth^ 
claimant,  Quincy,  to  the  effect  that  Cameron  had  no 
authority  to  hypothecate  the  ship  in  his  capacity  of 
owner,  further  than  he  could  legally  charge  her  in  the 
character  of  master,  as  against  the  claimant,  Quincy. 

Interest  also  will  be  computed  on  the  loan  and  ma- 
rine interest,  from  the  day  they  became  payable  to  this 
decree,  with  costs  to  be  taxed. 

Betts,  J. — ^The  claimant,  Quincy,  in  his  answer,  inter- 
poses no  objection  to  the  validity  of  the  hypothecation 
of  the  ship  by  Cameron,  nor  to  the  sale  of  the  vessel 
under  it ;  and  admits,  so  far  as  he  is  concerned,  that 
the  libellant  is  entitled  to  a  decree  therefor ;  but  he 
claims  that  in  the  distribution  of  the  proceeds  of  the 
ship  in  Court,  his  demand  is  prior  in  legal  right  to 
that  of  Cameron. 
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The  Court  having  decided  that  the  bond  was  opera- 
tive and  good  for  its  amount  as  against  Cameron,  it  re- 
mains to  be  settled  between  these  two  claimants,  after 
the  satisfoction  of  the  libeUant's  debt  out  of  the  fund 
in  Court,  which  of  them  is  entitled  to  receive  the 
surplua 

Quincy  proves  a  bill  of  sale,  executed  upon  the  pur* 
chase  of  the  ship,  on  the  12  th  of  November,  1844, 
vesting  the  nominal  title  and  ownership  in  him.  Other 
documents  and  evidence  produced  in  the  case,  how- 
ever, show  that  his  right,  under  the  bill  of  sale,  was 
only  that  of  mortgagee,  and  that  the  actual  ownership 
belonged  to  Cameron.  There  is,  therefore,  no  founda- 
tion for  the  argument,  that  he  can  come  in  and  claim 
the  fund  in  the  character  of  owner  of  the  ship.  He 
purchased  her  as  agent  for  Cameron  and  for  him,  and 
he  took  possession  of  her  as  owner.  This  might,  per- 
haps, make  his  ownership  complete  without  a  bill  of 
sale  or  other  paper  title.  (3  Kent^  129;  Abbott,  12, 
1829.)  But  the  pleadings  and  proofs  in  the  case  show 
that  Quincy  never  claimed  any  title  or  interest  in  the 
ship  other  than  that  of  mortgagee. 

For  Cameron  it  is  contended,  that  the  Court  has  no 
jurisdiction  over  that  branch  of  the  subject^  because 
ike  remedy  of  Quincy,  in  his  character  of  constructive 
mortgagee,  must  be  pursued  in  the  State  tribunals. 

This  Court  being  rightfully  in  possession  of  the  Ainds 
representing  the  ship  arrested,  must  necessarily,  as  in- 
cident to  that  possession,  have  power  to  decide  who  is 
entitled  to  withdraw  them  from  the  Registry.  (An- 
drews V.  WaU  et  ai,  3  Bow.  B.  568.) 

It  may,  undoubtedly,  in  cases  of  great  diflSculty,  re* 
tain  the  funds  until  the  adversary  claimants  shall  have 
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litigated  their  rights  to  it  bj  direct  suit  in  this  Court, 
or  some  other  proper  fomm ;  but  this  must  be  matter 
of  discretion,  and  depending  upon  the  nature  of  the 
adrersary  interest&  (2  GdH  483 ;  OUp.  185 ;  3  Pa- 
tera'  R  675 ;  3  Sagg.  R  129.)  Ordinarily  the  Conrt 
hears  the  case  upon  summary  petition  or  motion,  and 
pays  out  or  restores  the  remnants  and  surpluses  accord- 
ing to  the  right  of  parties  so  established  before  it.  (Bctti' 
Pr.  119.)  Outstanding  liens  of  any  description  on  a 
vessel,  may  be  recognised  and  satisfied  out  of  her  pro- 
ceeds, so  &r  as  they  suffice,  when  she  has  been  con- 
demned in  Admiralty  upon  prior  liens  of  a  maritime 
character.  {Ahhott,  112, 116,  and  note;  The  Packet,  3 
Maaon,  253;  The  John,  3  Bob.  288;  The  Ship  New- 
Jersey,  1  Peters^  Adm.  R  233 ;  JBrackett  v.  Ihe  Hereuiee, 
CHJp.  184;  Harper  v.  New  Brig,  Ibid.  686.) 

The  jurisdiction  of  the  Court  over  the  subject  mat- 
ter being  clear,  no  reason  is  discerned  why  the  relief  is 
hot  equally  applicable  to  cases  where  no  liens  exist  The 
Court  must  exercise  that  jurisdiction  in  every  case,  and 
must  decide  the  legal  ownership  of  the  fund  before  an 
order  to  pay  it  from  the  Registry  will  be  given.  (^OUp. 
536.)  But  there  is  no  necesfflty  that  the  order  ^ould 
act  at  once  upon  the  entire  fund ;  it  may  be  distributed 
in  parts  according  to  the  rightful  claims  of  petitioners; 
and  it  would  seem  to  be  of  no  moment,  if  the  demand 
is  liquidated  and  ascertained  to  be  payable  by  the 
owner  of  the  remnants,  whether  or  not  it  is  suable  in 
Admiralty  against  the  vessel  or  her  owner. 

This  Court  has,  on  several  occasions,  declared  that 
parties  entitled  to  sue  in  Admiralty  for  the  recovery  of 
their  demands,  may  come  in  by  petition  upon  the  foot- 
ing of  such  right,  and  be  paid  out  of  remnants  in  the 
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Registry,  although  thej  poasesB  no  lien  npoa  the 
properly  out  of  which  the  remnants  were  obtained. 
(Brig  Triumph,  M88.  July  27,  1841.) 

It  is  held  in  the  English  Conrts,  that  a  mortgagee  of 
a  ship  cannot  maintain  an  action  in  Admiralty  to  en- 
force the  encombrance,  the  hypotfaecati<m  not  being 
considered  one  of  a  maritime  character ;  (  The  Ibcmouth^ 
2  Sagg.  882 ;  The  Nq^tune,  3  Sagg.  132;)  and  pro- 
bably the  same  doctrine  will  be  upheld  in  the  federal 
Conrts ;  but  in  both  tribnnals  he  is  allowed  to  have 
satis&ction  of  the  mortgage  debt  out  of  the  pioceeda 
of  the  ship  in  Court 

The  distinction  between  the  right  of  a  mortgagee  to 
attach  the  ship  or  impound  her  proceeds  in  Admirally^ 
for  the  satisfaction  of  a  niortgage  debt,  would  appear 
more  a  matter  of  words  than  of  substance.  It  no  doubt 
takes  its  origin  in  the  apprehensiveness  of  the  English 
Court,  that  it  may  encounter  a  writ  of  prohibition  in 
touching  a  subject  of  a  somewhat  dubious  nomendatnre, 
the  contract  of  security  being  a  common  law  obliga- 
tion imd  the  subject  pledged,  and  probably  the  con- 
sideration of  the  contract  being  maritime  in  its  charac- 
ter. Still,  without  the  exercise  of  such  ccmtrol  over 
the  proceeds  to  be  disbursed  by  the  Court,  so  palpable 
it  was  that  great  wrong  must  otherwise  be  sustained 
by  the  mortgagee,  that  the  Court  has  yielded  in  part 
its  scruple,  and  admitted  him  to  recover  his  money  out 
of  the  avails  of  the  pledge  he  held  for  its  security. 

The  Court,  by  force  of  its  jurisdiction  over  a  mari- 
time lien,  very  probably  posterior  in  point  of  time  to 
the  mortgage,  will  have  taken  away  the  mortgage 
pledge,  and  converted  it  into  money ;  and  if  the  Courts 
after  satisfying  the  decree,  cannot  retain  the  balance  of 
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inroceeds  for  the  benefit  of  the  mortgage  charge,  they 
must  be  transferred  to  the  mortgagor  as  legal  owner, 
and  thns  the  mortgage  creditor  be  deprived  of  all 
remedy  upon  his  encumbrance. 

I  think  this  Court  may  take  cognizance  of^  and  ad- 
judicate upon  claims  preferred  against  a  fund  in 
Court,  and  distribute  that  fund  conformably  to  the 
legal  and  equitable  rights  of  the  respective  claimants, 
without  being  restrained  in  the  administration  of  this 
equity  to  cases  of  maritime  jurisdiction.  (^Andrews 
▼.  Hall,  3  Haw.  568.) 

Whether  such  jurisdiction  will  be  exercised,  must 
rest  in  the  sound  discretion  of  the  Court,  in  view  of  the 
complexity  or  nature  of  conflicting  interests. 

This  case  depends  upon  documentary  evidence,  pre- 
senting  but  a  single  question,  essentially  one  of  fact,  and 
I  see  no  reason  why  the  Court  should  decline  consider- 
ing the  point,  and  determining  whether  the  fund  shall 
pass  to  the  mortgagor  or  mortgagee,  without  regard  to 
its  competency  to  act  upon  a  mortgage  conveyance  as 
a  cause  of  action  in  Admiralty. 

The  other  items  of  demand  brought  forward  by 
Quincy,  set  forth  in  his  answer  and  claim,  and  also  made 
the  foundation  of  a  special  petition,  are  most  of  them 
advances  for  the  benefit  of  the  ship,  and  would  com- 
pose maritime  liens,  and  be  entitled,  peree^  to  the  privi- 
lege of  payment  out  of  her  proceeds. 

The  particulars  in  controversy  between  these  claim** 
ants  are,  first,  the  validity  of  the  mortgage  debt  of 
$5,176,  claimed  by  Quincy ;  and  secondly,  the  claim  of 
$1,050  paid  by  Quincy  to  Schmidt  k  Balshe  in  favor 
of  Cameron  in  relation  to  a  charter-party  upon  the  ship. 

It  is  charged  on  the  part  of  Cameron,  that  the  morfr* 
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gage  security  is  void,  being  founded  on  an  nsnrioiia 
consideration. 

The  nsnry  la  alleged  to  consist  in  a  charge  bj  Qnincj 
of  a  conunisdon  of  2^  per  cent  on  $12,000,  the  ccm- 
sideration  paid  on  the  purchase  of  the  ship  for  GamercHiy 
but  the  title  to  which  was  conveyed  to  him  to  secure 
his  various  advances,  amounting  to  $5,175. 

The  letter  of  Cameron  to  Quincy,  of  Dea  19,  1844, 
on  the  subject  of  the  purchase  and  conveyance  of  the 
ship,  concludes  him  in  my  opinion,  on  the  fitct  as  to  the 
real  ownership,  and  his  liability  under  the  transaction. 

In  that  letter  he  dechured  the  purchase  to  have  been 
made  on  his  account,  and  the  bill  of  sale  to  have  been 
taken  in  Quincy's  name,  as  security  for  the  accept- 
ance of  a  draft  of  $5,175,  in  part  for  purchase  money  of 
the  ship,  and  commission  thereon,  and  in  part  for  other 
advances  Quincy  might  make  on  account  of  the  ship. 

The  inquiry  tiien  is,  were  the  commissions  received 
for  services  in  the  purchase  of  the  ship,  or  were  they  in- 
tended between  the  parties  as  a  compensation  for  a  loan, 
beyond  the  interest  reserved  and  received  thereon  ? 

The  proofe  leave  no  ground  to  doubt  that  the  com- 
mission claimed  is  the  ordinary  compensation  allowed 
for  similar  services,  by  the  long-established  mercantile 
usages  of  the  city.  The  Board  of  Commerce  recog- 
nise and  approve  it  as  a  proper  and  customary  com- 
pensation in  like  agencies  and  negotiations ;  and  it  ia 
furthermore  in  direct  proof  that  2^  per  cent  commissioii 
on  the  purchase  price  is  the  customary  and  well-known 
allowance  to  merchants  and  brokers  for  buying  vessda 
This  is  earned  and  paid  when  neither  the  personal 
credit  or  funds  of  the  agent  are  employed;  and  the 
commission  is  not  regarded  as  having  any  relation  :to 
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mivni€»  made  m  rmpovrnkiS^ 
in  the  n^iotiatioiL 

l%0re  18  ootiuBg  in  Ibe  eridence  inducing  a  bus- 
picioii  that  tliis  tnmnctian  was  dka  than  is  nsnal  in 
Ant  deaeription  of  bnaineaBL 

The  pniciiaae  iraa  bomajide,  at  the  inatanoe  and  tar 
the  benefit  of  Cameron,  and  woold  aeem  to  have  been 
Hoarded  aa  advantageooB  to  bim  in  its  terma,  for  the 
i^p  waa  immediately  insured  for  bis  benefit  at  $14, 7&0| 
$2,780  abore  the  consideration  paid. 

The  point,  whether  charging  a  oommisBion  or  com- 
pensation for  services  in  connection  with  the  loan  of 
monej,  and  also  legal  interest  npon  the  loan,  amoonts  to 
nsoiy,  has  been  largely  discaased  in  the  booksi  and 
with  great  diversily  of  opiniona 

In  the  dedsions  in  the  Conrts  of  this  State  the  sab- 
jeet  has  been  thoron^j  examined,  and  it  maj  now 
be  conaidered  settled  by  the  judgment  of  those  tribu- 
nals, that  taking,  in  the  usual  course  of  business,  Ihe 
custDmary  and  appropriate  oommisaion  for  services  ao^ 
tually  perfi^nned,  although  accompanied  also  witb  the 
advance  of  money  upon  which  interest  is  reserved, 
does  not  constitute  a  yiolation  of  the  laws  against 
usury,  uidess  an  usurious  purpose  and  intention  in  the 
proceecyng  is  proved,  and  will  not  vitiate  a  credit  or 
loan,  on  interoat,  ccmoomitant  upon  such  service.  (Nat- 
iM  V.  OutHb,  19  JoTiM,  160;  Suydam  r.  We^M^  4 
im,2lS;Ket(AmiY.  Barber,  ^B:ia,224u)  The  like 
principle  is  declared  in  Connecticui  (JDe  Ibrett  r. 
Strong,  8  Oann.  R  222.) 

The  eyidence  in  this  caaa  shows  that  the  intervention 
of  Qnincy  :in  ihepurchaae  of  tiie  ship  was  according  to 
ordhttry  mfeEcantile  transaetiona  of  the  kind,  and  the 
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interest  he  stipalited  to  have  in  the  after  bufimesB  of 
the  fihip,  in  procuring  freight,  receiving  her  oonaign- 
xnentB  and  making  the  neoessary  insniances  and  ad- 
Tances  in  her  employment  npon  accostomed  allowance, 
strongly  indicate  that  the  arrangement  was  legal  and 
fior,  and  not  for  the  pnrpote  of  secnring  and  covering 
an  illegal  interest  on  the  loan, 

I  shall  accordingly  prononnde  for  the  mortgage  debt, 
with  interest,  as  not  affected  by  the  allegation  of  nsniy. 

The  stipulation  betwe^i  the  parties  of  the  19th  of 
Beoember,  1844,  also  binds  the  ship  as  collateral  se- 
cmity  to  Quincy,  for  any  other  advances  he  might 
make  to  Cameron  on  her  acconnt,  with  the  regolar. 
duo^es  thereon. 

This  clearly  embraces  the  disbursements  for  insm> 
anoe  and  commissions  therefor,  towing  or  pilotage  t^ 
8HS  filling  watar  casks  on  board,  and  $600  cash  ad- 
vanced to  Cameron,  to  provide  for  disbursements  in 
behalf  of  the  ship  on  her  homeward  voyage.  Those 
particulars  compose  the  items  of  Quincy's  account, 
amounting  to  $8,569  49,  except  $1,050  all^;ed  to 
have  been  paid  Schmidt  &  Balshe,  for  advances  made 
by  them  on  account  of  a  charter-party  for  a  voyage  to. 
Stettin,  with  commisdons,  &c.,  and  $200  paid  George 
Marshal  for  loading  her.  The  last  item  was  a  steve- 
dore's bill  for  stowing  the  cargo  taken  on  board  under 
the  charter-party  to  Stettin. 

On  the  14th  of  July,  1845,  Cameron  executed  a 
(^arte^party  on  the  sldp  for  a  voyage  to  Stettin,  in 
&v€r  of  Schmidt  &  Balshe  of  this  city.  It  is  unne- 
ooBSttty  to  rehearse  the  circumstances  leading  to  the 
engagement  of  tha  diip,  or  the  considerations  expected 
to  be  realiaed.    When  the  charter-party  was  executed^ 
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the  existenoe  of  the  bottomiy  bond  to  tke  libelhmt 
known  to  all  parties,  and  that  it  was  in  the  hands  of 
the  agents  of  the  libellant,  in  this  city,  ready  to  be  en- 
forced against  the  ship.  A  verbal  arrangement  or  on* 
derstanding  was  had  with  the  agents,  that  on  the  pay- 
ment to  them  of  $3,500  when  the  diip  became  ready 
for  sea,  Ae  might  make  the  voyage  without  molesbh 
tion  on  account  of  the  balance  due  upon  the  bottomry 
loan.  The  charterers  loaded  the  ship  under  the  char^ 
ter-party,  and  advanced  to  the  master  and  for  the  diip, 
$1,114  41,  but  the  $3,600  not  being  paid  to  the  agents 
of  the  bondholder,  they  caused  her  to  be  arrested 
when  hauled  out  aud  ready  for  sea.  Schmidt  &  Balshe, 
the  charterers,  thereupon  demanded  the  repayment  of 
their  advances,  and  satisfiu^tion  for  the  breach  of  con- 
tract, and  an  arrangement  was  made,  under  which 
Quincy  paid  them  $1,050  in  full  satisfiu^on  of  thirir 
advances,  and  took  their  assignment  to  himself 
of  that  demand,  and  the  purchaser  of  the  ship  under 
the  bottomry  sale  then  permitted  her  to  perform  the 
voyage  under  the  charter-party. 

Quincy  claims  he  is  entitled  to  receive  that  $1,050 
out  of  the  proceeds,  as  a  demand  dbargeable  upon  the 
ship,  or  as  comprehended  within  the  stipulation  of 
December  19,  1844. 

If  this  sum  of  $3,500  was  to  be  paid  absolutely  in 
advance  as  the  price  of  hiring  the  ship  or  the  liquidated 
compensation  for  traneporting  the  cargo,  there  mig^t; 
perhaps,  be  grounds  for  concluding  that  the  charterers 
took  upon  themselves  the  risk  of  the  voyage  being 
performed,  and  could  not,  in  case  of  its  fidlure,  compel 
the  repayment  of  the  money.  (4  J£  dft  &  37 ;  Wat* 
aon  V.  Duykinck^  3  Johns.  R  885«) 
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The  role  generally  applicable  to  adranceB  of  freight 
18,  undoubtedly,  that  the  fihippeis  can  recover  it  back 
if  the  cargo  is  not  transported  and  delivered  conform- 
ably to  the  contract  (Detarche  ▼.  Feek^  9  Johna.  IL 
210;  lb.  212,  note.)  This  charter-party  does  not  sti- 
pulate a  gross  sum  for  the  hire  of  the  ship.  The  en- 
gagement of  the  charterers  is  to  pay  certain  specified 
rates  of  freight,  '^  for  the  charter  or  freight  of  the 
yeasel  during  the  voyage,"  with  five  per  cent  primage. 
Another  memorandum  in  writing  is,  ^^  At  Stettin,  ftc, 
consign  to  fiiends  of  charterers,  subject  to  2^  commns., 
on  amount  of  freight  in  one  place  only."  '^  $3,500  to 
be  advanced  in  N.  Y.,  on  the  freight,  when  the  vessel 
is  loaded,  for  which  a  draft  is  to  be  given  on  Stettin 
at  the  rate  of  67c.  per  Prussian  rix  dollar,  and  po- 
licy of  insurance  for  same,  to  be  handed  over  as 
security,  five  per  cent  comma  on  freight  to  be  paid 
here." 

It  is  manifest,  upon  these  stipulations,  that  this  was 
aa  ordinwy  case  of  affreightment,  leaying  the  rcBpective 
parties  under  the  obligations  usually  attaching  to 
that  contract,  and  that  the  reserve  of  part  of  the 
fireight  here  did  not  vary  the  liabflity  of  either  party 
towards  the  other  in  respect  to  the  performance  of  the 
contract 

If  upon  the  principles  of  the  maritime  law,  the  char* 
terer  has  a  right  to  hold  a  vessel  liable  for  the  repay* 
ment  of  freight  advanced  when  the  voyage  has  not 
been  performed,  or  goods  delivered,  Schmidt  &  BaJshe, 
in  this  case,  wordd  have  possessed  such  lien,  because,  aa 
between  them  and  Cameron,  the  charter-party  had  been 
ammlled  by  his  fiuQiure  to  discharge  the  bottomry  lien, 
and  Quincy,  by  their  assignment  of  that  demand,  would 
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Iwve  beoooie  cntifled  to  Adr  phrikgeB  aad  reme&s 
tiheraon.    Tlds  pamt  k  not  free  fton  diftoaltieL 

To  %  certttB  extent  die  engagaAentB  in  dnrter- 
pertieB  «e  nndonbtedljr  to  be  regvded  as  penonal 
onlf  ,  and  not  red^  or  al&M^ting  the  Tend.  Snchworid 
be  stipiiktkmB  to  take  ctfgo  on  bond,  to  Buiicndct 
vip  deognated  portions  of  the  diqn,  to  hsre  ker  at  par- 
ticnlar  places  at  particiilar  times  to  leoeiva  her  ladii^, 
fta,  fta  There  can  be  no  better  reason  for  &a&gmg 
w  rem  sndi  contnicts  than  thoae  for  biding  a  Aip  for 
%  grren  service,  or  having  her  equipped  fm*  it  at  a 
time  fixed ;  or  that  she  shall  be  provided  irith  certain 
doooments  in  order  to  be  freighted,  sachas  awairsatf 
of  national  diaracter,  a  dean  bill  of  hesUh,  free  of  con* 
tfaband  of  irar,  kc  Agreements  of  that  diaiacter 
would  acquire  no  higher  effect  by  bdng  inserted  in  a 
charter-party  than  if  contained  in  a  bill  of  sale  or  oAer 
contract ;  and  I  am  aware  of  no  authorily  upon  whidi 
daims  of  that  description  could  be  prosecuted  in  Ad- 
miiaUy  Courts  against  the  ship,  nor  do  I  r^;ard  those 
engagements  coming  within  the  jurisdiction  (rf  the 
Court  in  suits  iiiper$(mank 

In  the  present  case,  the  owner  would  have  had  a 
Uen  on  the  goods  on  board  for  the  freight^  and 
the  redprocal  lien  of  the  shippers  on  the  ship  for 
the  ddivery  of  the  cargo  would  attadi  in  thdr 
foror.  (8  WkeaL  606;  Ware,  149;  2  Sunm.  509;  8 
Ormeh,4»;  2  Sumk  589;  I  Sumn.  651;  Wij^e,  268; 
Ibid.  322.) 

Had  the  cargo  not  been  ddiver^d  according  to 
the  terms  of  the  charter-party,  the  shippers  wodd 
ckarlj  then  have  a  right  upon  tiidr  bills  of  hiding,  and 
also  iqnm  the  charte^part7,  (2  Bmmk  689:  1  £hmm. 
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£51,)  to  proceed  in  rem  againat  the  Teasel  for  the 
moant  of  thar  mtereet  and  the  losses  thereon.  (An- 
drma$  t.  Wda,  3  Haw.  R  668.) 

In  sQoh  case  the  loss  would  not  only  be  the  valne  of 
the  goods,  but  also  the  freight  paid  for  their  trans- 
portation, and  both  items  would  be  recoverable. 

The  ship  becomes  answerable  for  the  safe  keefNcng 
and  safe  ddiyery  of  the  cargo  from  the  time  it  is  phiced 
on  board.  {Abbott,  222.)  The  freight,  when  advanced, 
maj  reasonably  be  r^;arded  as  constitating  part  of  Ihe 
Talne  of  the  cargo,  which  the  ship  is  thns  bonnd  to  de- 
liver to  the  freighter ;  and  the  two  united  would  compose 
the  eneombrance  or  lien  for  which  a  freighted  vessel 
stands  responsible. 

On  the  sale  of  the  ship  and  breaking  up  \of  the 
voyage,  by  fault  of  the  owner,  the  shipper  of  the 
cargo  could  have  attached  her  in  the  hands  of  the 
purchaser  as  subject  to  that  double  lien.  1.  Vor  the 
return  of  the  cargo  or  its  value ;  2.  The  repayment  c^ 
the  freight  advanced ;  and  the  purchaser  would  deady 
have  been  allowed  the  amount  of  such  liens,  to  be  de 
ducted  from  the  sum  of  the  purchase-money. 

The  whole  purchase-money  being  paid  into  Crourt, 
the  adjustment  of  the  rights  of  the  parties  in  respect  to 
it  will  now  be  the  same  as  if  it  had  been  retained  by 
the  purchaser  to  await  the  judgment  of  the  Court,  and 
be  paid  pursuant  to  judicial  directions. 

Aocordingly,  I  am  of  ophiion  that  Schmidt  k  BaUie 
acquired  a  lien  upon  the  vessel  to  the  amount  of  the 
freight  advanced  by  them  under  the  diarter-parly. 
Thst  privil^e  passed  to  Quincy  under  their  asngnmenti 
and  he  can,  since  the  sale  of  ike  vesKl,  enlbsee  the 
tt§^  against  her  proeeeib  in  Court,  to  the  aiaount  of 
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his  I088,  which,  in  this  case,  is  to  be  meuored  hy  th# 
•moimt  of  his  actual  payment  on  the  aaedgnmenti  $1,050^ 
that  being  the  liquidation  of  the  damage  by  the  partiea. 

The  som  of  $200,  paid  by  Qnincy  to  Manihall,  the 
stevedore,  is  disallowed 

This  Court  has  repeatedly  held  that  steredores  da 
not  rank  above  shore  laborers,  and  have  no  more  lien 
on  the  yessel  for  stowing  cargo  than  carmen  have  for 
bringing  it  to  the  ship,  or  the  wharfinger  for  hoisting 
it  on  board.  Their  contracts  are  personal  with  the  maa* 
ter  or  owner,  and  their  remedy  must  be  against  their 
employers. 

This  claim  cannot  be  admitted  under  the  authority 
of  the  stipulation  of  December  19,  1844,  because  the 
paymept  was  not  made  to  Cameron  or  by  his  request^ 
nor  was  it  on  account  of  the  ship,  she  not  being  roK 
sponsible  for  it 

The  decree  will  be  that  Quinc^  be  allowed  and  paid, 
out  of  the  proceeds  in  Court,  his  account,  to  the  amount 
of  $8,369  49,  (including  the  mortgage  loan,)  with  in* 
terest  from  the  time  of  payment  or  advance  of  the  re» 
spective  items  by  him. 

There  yet  remaining  various  petitions  against  the 
fund  in  Court,  the  residue  of  it,  after  satisfying  this 
order  or  decree  in  favor  of  Quincy,  will  be  retained  in 
Court  until  it  be  determined  whether  the  sums  claimed 
by  the  petitioners  are  chargeable  solely  against  Cameron 
personally,  or  they  attach  to  the  whole  balance  undis- 
posed o^  as  proceeds  representing  the  vessel 

Reference  was  made  on  the  argument  to  policies  of 
insurance  held  by  Quincy,  and  a  deduction  or  allow- 
ance was  claimed  to  be  due  Cameron  on  that  account 
The  &ctB  have  not  been  brought  out  on  that  pointao 
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as  to  enable  the  Court  to  dispoee  of  it,  and  this  decree  is 
to  be  considered  as  leaving  the  rights  of  the  parties  in 
this  behalf  unaffected. 

A  decree  was  entered  in  the  cause  in  accordance 
with  the  principles  laid  down  in  the  foregoing  decision. 


Chablbs  Thatcher  v.  Jahss  MoCulloh. 


An  Mtion  for  the  reoorery  of  freight  liat  in  Admiralty  in  faror  of  the  matter  of 
a  ship  against  the  eoniignee  of  cargo,  equally  in  personam  and  in  rmn. 

An  intention  of  the  master  of  a  ship  to  depart  from  her  direct  Yoyage  and  atop 
at  an  intermedinte  port  for  the  purpose  of  taking  in  addiUookl  cargo,  if  as- 
sented to  or  made  known  to  a  shipper  when  bills  of  lading  are  ezeented 
to  him,  is  not  a  demtion  which  annuls  the  contract  of  affreightment  on*  his 
part 

If  it  might  amount  to  a  rioUtion  of  the  contract  jw  9e,  the  acceptance  of  the 
eaigo  by  the  shipper,  with  knowledge  of  the  £sot  of  deyiation,  restores  to  the 
ship-owner  his  right  to  freight 

The  known  usage  of  trade  and  naTigation  from  New-Orleans  to  northern  porti, 
in  the  summer  season,  to  touch  at  HaTana  for  further  cargo,  prerents  such 
act  being  a  deviation,  although  the  freighter  had  no  notice  of  the  intention 
of  the  master  to  make  that  port  on  the  particular  Toyage. 

Although  the  further  stopping  at  Key  West  on  the  voyage,  without  the  «ssent 
or  knowledge  of  the  freighter,  is  an  unwarranted  deyiation  which  may  avoid 
the  contract  of  affreightment  at  the  option  of  the  freighter,  his  acceptance  of 

'  the  cargo,  with  full  knowledge  of  the  deviation,  reinstates  in  the  master  the 
right  to  recover  the  fright;  but  receiving  the  cargo  in  that  manner  does  not 
deprive  the  consignee  of  a  right  of  action  for  any  special  damages  he  may 
have  sustained  because  of  the  deviation. 

The  Court  is  not  under  the  necessity  of  driving  the  consignee  to  a  cross-action 
in  such  ease,  nor  for  recovery  of  other  damages  or  claims  arising  out  of  the 
oontract,  but  may  adjust  and  recompense  his  damages  by  way  of  recoupment 
in  the  action  prosecuted  for  freight 

Those  damages  may  embrace  whatever  could  be  demanded  by  a  cross-action 
for  the  non-fulfilment  of  the  contract  of  affreightment,  induding  extra  pre- 

'   miiimB  of  insurance  pud  because  of  the  deviations  on  the  voyage^ 
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X  W.  Bra4/wd,  for  the  HbeDuit 
JesBt  C.  Smitkj  for  the  respondent 

This  was  an  action  by  the  master  of  the  ship  Gelia 
against  the  consignee  of  part  of  her  cargo,  to  recover 
freight  on  a  shipment  of  lead  from  New-Orleans  to 
New-York. 

The  bills  of  lading  were  dated  at  New-Orleans  the 
27th  and  29th  of  August,  1844.  The  ship  sailed  about 
the  time  of  their  date,  partly  laden,  and  ran  to  Havana^ 
to  take  in  the  complement  of  her  cargo.  She  arriyed 
there  the  first  of  October,  jnst  previous  to  a  hurricane, 
which  set  in  at  that  period  in  that  latitude. 

The  Celia  was  a  general  ship ;  her  main  loading  was 
cotton ;  the  lead  on  board  composed  her  ballast 

Not  succeeding  in  filling  up  her  cargo  readily  at 
Havana,  she  went  over  to  Key  West,  and  took  in  her 
lading  of  cotton  from  a  Frendi  vessel,  wrecked  in  that 
vicinity. 

Key  West  lies  60  to  70  miles  north  of  Havana,  and 
30  to  40  off  the  usual  track  or  route  of  vessels  firom 
Havana  to  New- York.  The  ship  was  detained  about 
two  days  at  Key  West,  in  taking  in  her  cargo.  She 
arrived  in  New-York  in  November.  The  consignee 
was  advised,  before  the  arrival  of  the  ship,  of  the  devi- 
ation to  Havana  and  to  Key  West,  and  effected  extra 
insurances  for  those  runs  on  account  of  the  deviations. 

It  is  the  notorious  usage  at  New*Orleans  for  general 
£^ps  bound  to  northern  ports  in  the  summer  season, 
because  of  the  difficulty  of  obtaining  full  cargoes  at 
that  period  in  New-Orleans,  to  touch  at  Havana  on 
their  home  voyage  to  make  up  their  lading.    There 


JUNE,  1846.  m 


llMtclierf.M0ChiUo]i. 


was  evidenoey  also,  in  the  case,  tiiat  it  was  understood 
between  the  agent  of  the  consignee  and  the  agent  of 
the  ship  when  the  affi*eightment  of  the  lead  was  made, 
that  the  ship  wonld  probably  follow  tiiat  cnstom ;  and 
that  in  case  she  touched  at  Havanai  the  extra  insurance 
therefor  was  to  be  at  the  charge  of  the  ship. 

The  shipment  of  lead  was  accepted  by  the  consignee 
at  New-Tork,  less  fifty  pigs  short  of  the  amount  stated 
in  the  bills  of  lading. 

Testimony  was  taken  on  the  trial,  to  a  great  extent^ 
in  relation  to  the  state  of  the  lead  mi^ket  in  this  port 
when  the  ship  would  be  properly  due  here,  according 
to  usual  voyages  at  that  season  direct  from  Havana^ 
and  at  the  time  of  her  actual  arrivaL 

The  main  bearing  of  it  showed  a  declining  market, 
as  IB  usual  through  the  fall  months  and  December;  but 
the  rate  of  depreciation  appeared  very  unsettled,  and 
no  precise  certainty  of  the  value  of  lead  at  the  two 
points  indicated  was  established,  and  the  evidence 
fiuled  to  show  there  was  any  appreciable  change  of 
prices  for  ten  or  twenty  days  directly  preceding  the 
arrival  of  the  ship  here. 

Demurrage  was  claimed  for  the  delay  of  the  voyage 
by  taking  the  circuitous  route  and  stopping  at  Havana 
and  Key  West  But  the  evidence  did  not  go  beyond 
loose  conjectures  and  estimates  as  to  the  loss  of  time, 
and  was  not  in  harmony  as  to  any  loss  at  all  having 
be^i  so  occasioned 

Objections  were  taken  to  the  competency  of  a  Court 
of  Admiralty  to  entertain  an  action  by  the  master  of 
the  ship  against  the  consignee  in  personam  for  fireight ; 
and  the  defence  further  insisted  that  the  deviations  on 
the  voyage  annulled  the  contract  of  affreightment  in 
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ikvor  of  the  ship,  and  that  no  action  was  maintainable 
thereon  by  master  or  owner. 

Betts,  J. — ^A  leading  point  made  by  the  respondents 
is,  that  the  Court  cannot  take  jurisdiction  of  an  action 
in  pereonam^  for  freight  brought  by  a  master  of  a  ves- 
sel against  a  consignee  of  her  cargo. 

It  is  not  controverted  that  the  vessel  is  bound  to  the 
shipper  for  the  delivery  of  the  cargo,  nor  but  that  the 
cargo  is  bound  in  rem  for  the  payment  of  freight ;  but 
it  is  urged  upon  the  notion  of  the  English  common 
law  Courts,  that  the  action  against  the  consignee  upon 
the  implied  contract  to  pay  freight,  must  be  sued  in  a 
Court  of  law  in  the  name  of  the  ship-owner. 

No  additional  light  can  be  thrown  upon  the  question 
of  the  jurisdiction  over  the  subject  in  this  Court  by 
restating  the  decisions  already  before  the  public,  or 
the  principles  upon  which  they  rest  I  consider  the 
rightful  jurisdiction  of  the  Admiralty  in  such  cases 
fully  sustained  by  the  authority  of  the  eminent  jurists 
who  have  discussed  and  sanctioned  it  (1  Sumner^ 
661 ;  2  Sumner,  689 ;  1  Ware,  149  ;  3  Kent,  3<2  ed 
218,  223 ;  Oleirac,  722 ;  Boulay  Paty,  297.)  I  hold, 
in  concurrence  with  the  doctrines  of  those  authorities, 
that  this  Court  has  jurisdiction  over  the  subject  matter. 

The  method  of  exercising  the  jurisdiction  is  merely 
matter  of  practice ;  and  the  remedy  is  no  more  re- 
stricted in  principle  to  actions  in  rem  than  in  pereonam. 
Indeed,  in  the  original  constitution  of  the  Court,  suits 
in  their  personal  form  were  those  in  which  the  juris- 
diction was  most  distinctly  exercised,  (2  Browne^a  Oiv. 
&  Adm.  Pr.  432 ;  darkens  Praxis,  tit  1,  Marriott 
farm,  30,)  and  there  is  no  principle  involved  in  the 
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functions  of  the  Court  which  imparts  to  it  cognizance 
in  rem  over  a  broader  field  of  cases  than  falls  within  its 
powers  in  actions  in  peraonam.  (4  Wheat  479.)  Its 
special  and  vital  properties  are  the  brevity,  simplicity 
and  celerity  of  its  proceedings,  adapting  it  to  the  emer- 
gencies of  commerce  and  navigation.     (1  Kent^  380.) 

K  the  respondent  intended  to  set  up  the  alleged 
deviation  of  the  ship  on  her  voyage  as  a  rescission 
of  his  liability  for  freight,  he  should  have  refused  to 
receive  the  cargo.  By  accepting  that,  he  waived  the 
right  to  annul  the  whole  contract,  and  must  rely  upon 
his  right  to  indemnification  under  it  because  of  its  im- 
perfect  fulfihnent     {Abbott,  192 ;  3  Kent,  221.) 

Although  the  evidence  falls  short  of  proving  a  di- 
rect consent  on  the  part  of  the  respondent  to  the  libel- 
lant,  in  respect  to  this  particular  shipment,  that  the 
voyage  might  be  made  by  way  of  Havana,  yet  the 
assent  of  his  agent  to  the  agent  of  the  ship  in  regard 
to  other  shipments  on  board  her  at  the  same  time,  of 
like  goods,  to  the  same  destination,  that  the  circuitous 
route  might  be  run,  afibrds  a  reasonable  implication 
that  the  arrangement  with  all  the  freighters  was  sub- 
stantiaUy  of  a  common  import,  and  with  the  under- 
standing  that  the  ship  was  to  touch  at  Havana  for  the 
purpose  of  making  up  a  full  cargo. 

I  think,  independently  of  any  binding  assent  to  the 
circuitous  voyage,  that  the  evidence  establishes  suffi- 
ciently ttie  usage  of  the  trade  in  respect  to  voyages  from 
New-Orleans  to  New-York  in  general  ships,  at  that 
season  when  freights  are  short,  to  have  been  to  touch  at 
Havana  to  complete  their  cargoes.  The  evidence'satia- 
factorily  shows  that  the  entire  voyage  in  that  way  is  usu- 
ally essentisjlly  expedited.  The  shipper  must  be  supposed 
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cognizant  of  this  course  of  trade,  and  to  haye  had  it  in 
view  when  the  contract  was  entered  into,  and  cannot, 
therefore,  take  exception  to  it  becanse  the  deviation  maj 
affect  his  insurance.  (^Abbotly  192 ;  1  PkiUips^  Int. 
182-184 ;  1  Candy's  Marshall,  B.  1,  dk.  6,  §  2,  pp.  185, 
186.)  Nor  probably  would  such  departure  from  a  di- 
rect voyage  be  a  deviation  which  would  affect  the 
policy.  .  (2  Phiaips'  Ins.  ch.  12,  §  1.) 

In  a  case  before  Lord  Eldon,  on  a  vessel  bound  from 
Newfoundland  to  Portugal,  where  the  yesael  went  to 
Sidney,  in  Nova  Scotia,  for  a  cargo  of  coals,  he  rules 
that  such  subordinate  Toyage,  being  in  canfarmiXy 
to  usage,  was  not  a  deviation.  (^Origin  y.  Jennings,  1 
Camp.  505 ;  Lockett  y.  Merchants^  Ins.  Co.,  10  Bob.  B. 
Lou.  339.) 

By  a  bUl  of  lading,  expressing  that  goods  are  to  be 
carried  from  one  port  to  another,  a  direct  voyage  is 
prima  facie  intended ;  but  this  presumption  may  be 
controlled  by  a  usage  to  stop  at  intermediate  ports,  or 
by  personal  knowledge  on  the  part  of  the  shipper  that 
such  a  course  is  to  be  pursued.  {Lowry  v.  Bussed,  8 
Pick.  B.  360.) 

A  ship,  under  these  circumstances,  would  ordinarily 
be  detained  at  New-Orleans  a  period  greatly  longer  to 
fill  up  her  freight  than  is  required  to  run  the  additional 
distance  by  way  of  Havana. 

Under  the  proofe,  the  voyage  in  question,  by  way  of 
Havana,  did  not  amount  to  a  deviation  which  affected 
the  rights  of  the  ship-owner,  as  against  the  shippers,  (7 
CrancTi^  48  7})  a^d  but  from  her  afterwards  putting  into 
Key  West,  without  necessity,  there  would  be  nothing 
in  this  branch  of  the  case  demanding  special  considera- 
tion.    After  stopping  at  Havana  and  finding  her  cargo 
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could  at  once  be  made  up  at  Key  West^  she  ran  over 
and  filled  up  at  that  port  There  is  no  evidence  that 
it  waa  a  castomary  course  for  yessels  £rom  New-OrleanSi 
or  even  from  Havana,  to  touch  at  Key  West  (1  PhU- 
Itpi  Ins.  154.) 

This  wafi  accordingly  a  deviation  which  impaired  the 
policies  of  the  respondent,  though  it  might  conduce  to 
expedite  the  voyage.  (13  Mass.  B.  68 ;  Boccua  an  Ins. 
note,  52;  3  Johns.  Gases,  10;  2  Johns.  B.  138;  3 
Wash.  C.  a  B.  150;  2  Granch,  257,  note.) 

In  a  special  action  for  the  loss  sustained  because  of 
the  circuity  and  delay  of  the  voyage,  the  freighter  might 
undoubtedly  recover  damages  commensurate  to  any 
injury  he  could  prove  accrued  from  that  cause;  such 
cross-action  might  probably  be  sustained  by  the  mer- 
chant, notwithstanding  his  acceptance  of  the  cargo. 
(Bowman  v.  Tooke,  1  Campb.  B.  377.)  I  perceive  no 
objection  to  adjusting  the  equitable  rights  of  the  par- 
ties,  without  double  action,  by  allowing,  by  way  of  re- 
coupment of  freight,  the  amount  of  damages  sustained 
by  the  respondent  by  means  of  the  breach  of  contract 
of  aflfreightment  in  the  deviation  to  Key  West 

No  specific  objection  has  been  raised  by  the  Ubellant 
to  that  course,  and  it  may  avoid  a  cross-action,  with 
accumulated  expensea 

I  think  it  is  clear  the  libellant  is  entitled  to  his  full 
freight  according  to  the  bills  of  lading. 

On  the  other  hand,  he  should  be  charged  with  the 
invoice  value  of  forty  pigs  of  lead  lost  on  the  voyage, 
with  ten  per  cent  added  thereto,  and  he  should  also 
repay  the  extra  insurance  because  of  the  circuitous  voy- 
age, with  interest  thereon  from  the  time  of  its  payment 
to  the  arrival  of  the  vessel  at  this  port 
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The  consent  to  varj  the  route  was  upon  condition 
that  her  owner  should  pay  the  extra  premiums  of  insu- 
rance disbursed  by  the  consignees,  to  whom  the  assent 
was  given. 

The  testimony  is  not  very  explicit  as  to  the  time  of 
such  payments,  nor  indeed  to  the  amount ;  and  the  sub- 
ject must  go  before  a  commissioner  for  adjustment,  un- 
less the  parties,  by  stipulation,  settie  the  &cts  between 
ihemselve& 

There  is  no  reliable  evidence  how  much,  if  any,  the 
voyage  was  prolonged  by  the  ship's  touching  at  Key 
West  It  is  reasonably  to  be  inferred  that  she  was  de- 
layed all  the  time  of  her  detention  at  that  port  Still 
tiiat  fact  would  not  afford  a  satisfactory  measure  of 
the.  time  she  should  have  arrived  in  this  port,  so  as  to 
afford  a  basis  for  allowing  a  quasi  demurrage  for  such 
period. 

There  is  testimony  tending  to  show  that  entering 
that  port  withdrew  her  from  the  range  of  hurricanes 
prevailing  at  that  season  in  that  region,  which  might 
have  occasioned  a  much  more  serious  delay. 

These  contingencies  of  navigation  are  not  of  that 
definiteness  to  afford  a  guide  for  the  computation  of 
detentions  and  damages  therefor.  The  Court  cannot 
speculate  upon  that  point  now.  The  proper  time  for 
the  respondent  to  have  availed  himself  of  the  deviation, 
it  being  known  to  him,  was  on  the  arrival  of  the  vessel ; 
and  on  the  circumstances  of  this  case,  he  should .  be 
deemed,  by  accepting  the  cargo  without  objection  then, 
to  have  waived  alike  all  damages  for  delays  and  de- 
viations on  the  voyage.  These  particulars  wiU,  there- 
fore, be  disallowed  in  the  present  case,  although  under  a 
different  state  of  facts  they  might  properly  go  before  a 
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commissioner  for  investigation  and  allowance,  with 
other  claims  for  losses  or  prejudices  sustained  by  the 
freighter  on  the  voyage. 

Nor  is  the  proof  on  his  part  satisfactory  to  show  any 
deterioration  in  the  price  of  lead  within  ten  or  fifteen 
days  antecedent  to  the  arrival  of  the  Celia.  The  evi* 
dence  to  that  point  was  exceedingly  indefinite  and  dis- 
cordant, and,  I  think,  in  its  general  result,  conduces  to 
establish  the  contrary. 

I  accordingly  decree  for  freight  according  to  the 
terms  of  the  biUs  of  lading,  deducting  from  it  the  forty 
pigs  of  lead  not  delivered,  and  allowing  the  respondent 
the  value  of  that  lead  at  New-Orleans,  with  ten  per 
cent  added  thereto,  and  also  allowing  the  respondent 
extra  premiums  of  insurance  actually  paid  by  him  on 
account  of  the  change  of  route,  and  interest  on  such 
extra  insurance  from  the  the  time  of  payment  to  the 
time  of  the  arrival  of  the  ship  in  this  port 

If  the  parties  do  not,  by  mutual  arrangement,  fix  the 
time  of  the  arrival  of  the  Celia  in  this  port,  and  the  time 
and  amount  of  extra  insurance,  and  the  value  of  the 
forty  pigs  of  lead  in  New-Orleans,  let  the  case  be  re- 
ferred to  a  conmiissioner  to  ascertain  and  report  those 
particulaxa 

The  question  of  costs  will  be  reserved  until  it  is  as* 
certained  whether  a  balance  be  due  the  libellant& 
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Hi*  prvrailng  ptfty  in  Admiral^  iniiB  is  prima  ftmt  eatitlad  to  vtooTflr 
Hie  dceree  in  hit  £iTor  implias  thst  he  hai  been  wrongftiUj  deUyed  or 
proMcnted. 

Itfil  the  aorauMi  lnw  rule  to  giro  ooitt  in  all  om«  to  the  enooMiAd  eatiflr  ii 
not  reeopiisod  in  Adminlty  as  the  Uw  of  ootts,  and  they  are  awarded  at 
the  ionnd  diaeretioa  of  the  Courts  without  regard  to  the  ultimate  termination 
of  theaetion, 

A  eeamao  will  be  denied  eoete  in  a  rait  for  a  omall  balance  of  wagea  due  hin» 
when  payment  of  the  balance  haa  not  been  demanded  of  the  matter  or  owner 
of  the  tUp,  and  no  reftnal  to  pay  them  hat  been  made  by  eitheri  and  par- 
tUnkriy  if  the  teaman  tackt  to  the  debt  other  ditdact  and  nnaappucted 
daimt,  and  tnet  for  the  whole  conjointly. 

Upon  the  hearing  and  decision  of  this  cause  in  March 
term  last,  the  Court  ordered  a  reference  to  a  commia- 
sioner  to  ascertain  and  report  the  precise  date  the  libel- 
lant  waa  imprisoned  at  Pemambuco  the  last  time,  in 
order  to  determine  whether  he  rendered  any  senrices 
to  the  ship  after  that  period. 

The  commissioner  made  his  report  pursuant  to  the 
order,  and  when  filed,  the  claimants  interposed  excep- 
tions to  it 

The  exceptions  were  argued  bj 

E.  Burr  J  for  the  claimants. 
A.  Naahj  for  the  libellant 

The  facta  brought  out  by  the  exceptions  and  made 
the  basis  of  the  decision^  will  sufficientij  appear  in  the 
opinion  of  the  Court 
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Pbb  CX7BIAM. — ^The  commissioner,  porsuant  to  the  or* 
der  made  in  March  npon  the  decision  on  the  merits  of 
this  case,  reported  that  the  libellant  was  last  imprisoned 
at  Pemambuco,  previons  to  the  sailing  of  the  ship  for 
New*Tork,  on  the  2d  day  of  April,  1845,  and,  com- 
pnting  his  wages  to  that  day,  found  the  amount  earned 
to  be  $33  44,  and  the  balance  due  him  $15  42,  after 
all  just  deductions  allowed  against  him. 

The  claimants  except  to  the  report,  and  the  point 
raised  by  the  exception  relates  to  the  time  to  which 
the  commissioner  carried  forward  and  credited  wages 
to  the  libellant 

The  Court,  on  the  final  decree,  regarded  the  libellant 
entitled  to  wages  to  a  certain  period  of  the  voyage,  and 
that  he  had  disabled  himself  claiming  wages  subsequent 
to  that ;  but,  upon  the  answer  of  the  master  and  the 
proo&  before  the  Court,  it  was  equivocal  whether  the 
libellant,  after  one  imprisonment  in  Pemambuco  by 
the  local  authorities  at  the  instance  of  the  master,  and 
his  subsequent  return  to  duty  with  a  virtual  condona* 
tion  of  the  offence,  and  substantially  under  a  new  en- 
gagement, had  been  again  put  in  confinement  by  order 
of  the  master ;  and  if  so,  when  such  imprisonment  took 
place. 

It  not  having  been  a  prominent  consideration  in  the 
contestation  of  the  cause,  to  determine  precisely  the 
termination  of  the  libellant's  imprisonment  at  Pernam- 
buco,  the  Court  decreed  it  proper,  with  a  view  to  the 
final  disposal  of  the  case,  to  refer  the  subject  to  a  com- 
missioner to  report  what  was  ^^  the  time  the  libellant 
was  last  imprisoned  and  confined  at  Pemambuco  pre- 
vious to  the  sailmg  of  the  ship  for  New-YorL"  In  this 
way  the  Court  hoped  to  ascertain,  satisfacUnrily,  whether 
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the  libellantwafl  all  the  time  sabject  to  hk  original 
shipping  contract,  or  was  to  be  regarded  connected 
with  the  ship  hj  a  new  engagement  at  Pemambnco. 

The  commissioner  reported  that  time  to  have  been 
the  2d  of  April,  1845,  and  returned  the  evidence  upon 
which  the  report  was  founded. 

It  appears  that  the  ship  arrived  at  Pemambnco  about 
the  24th  of  February,  1845,  and  that  on  the  27th,  Scott 
and  his  co-libellants  were  imprisoned  on  shore,  because 
of  their  refusal  to  assist  in  unlading  and  repairing  the 
vessel  They  remained  in  prison  until  the  11th  of 
March,  when  they  were  taken  out  and  returned  to  duty 
on  board,  agreeing  to  continue  with  the  ship  to  the 
termination  of  the  voyage. 

The  libellant,  when  intoxicated,  proved  insubordinate 
and  disorderly,  yet  in  the  main  conducted  so  &r  satis- 
&ctorily  to  the  officers  of  the  ship  that  he  was  retained 
at  his  work  until  about  the  20th  of  April  Having 
that  day  been  guilty  of  gross  acts  of  violence  towards 
the  master,  he  jumped  overboard  and  swam  ashore  to 
escape  arrest  by  the  officers,  and  the  master  states,  in 
his  answer,  was  confined  on  shore  by  the  local  authori- 
ties, and  was  the  next  day  brought  back  to  the  ship 
by  his  orders. 

Rooney,  a  witness  for  the  libellant,  testified  that  Scott 
was  put  in  prison  a  second  time,  three  days  after  that 
release,  and  was  confined  six  days,  and  that  he  was  out 
of  prison  twelve  or  fourteen  days  on  duty,  wh^a  he 
was  again  put  in  irons.  There  is  a  good  deal  of  ob- 
scurity in  the  testimony  respecting  the  order  of  tiie 
transactions  with  Scott  on  shore  and  in  the  ship, 
but  I  think  the  more  credible  explanation  of  the  cir 
onmstances  is,  that  the  day  after  the  affiray,  on  the  ad 
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of  April,  Scott  was  brought  back  to  the  ship  and  flog* 
ged,  but  refusing  to  return  to  duty,  he  was  put  in  irons 
on  board,  where  the  master  and  under  officers  endeav- 
ored to  bring  him  to  submit  to  their  authority.  The 
ship  sailed  the  6th  of  May,  and  Scott,  persisting  in  re^ 
fusing  to  obey  orders  on  board,  was  continued  in  irons 
until  his  arrival  in  New- York 

Neither  the  captain,  in  his  answer,  nor  the  second 
mate  or  steward,  in  their  testimony,  speak  of  the  second 
imprisonment  testified  to  by  Rooney,  nor  does  Rooney, 
the  mate  or  steward  give  evidence  of  Scott's  confine-  , 
ment  on  shore  the  first  of  April ;  but  it  is  manifest,  by 
comparing  all  the  proofs,  that  the  libellant  was  in  prison 
ashore  after  his  release  on  the  11th  of  March;  and  as  it 
belonged  to  the  claimants  to  prove  that  this  was  anterior 
to  his  being  put  in  irons  in  the  ship,  and  as  this  was 
a  specific  point  of  reference  to  the  commissioner,  I  shall 
concur  in  the  conclusion  of  the  commissioner  who  ex- 
amined this  point  carefully,  that  Scott  was  imprisoned 
in  Pemambuco  the  day  before  he  was  put  in  irons  on 
board  the  ship,  and  overrule  the  exception  to  the  re- 
port on  that  point,  and  adopt  the  report  that  there  is 
payable  to  the  libellant  the  sum  of  $16  42  out  of  the 
wages  due  him  on  the  voyage  to  Pemambuco. 

The  question  of  chief  interest  to  the  parties  in  this 
cause  is  that  of  costs,  as  they  have  accumulated  to 
considerable  magnitude  from  the  course  the  litigation 
has  taken. 

The  Court  has  already  decreed  costs  in  fall  to  tbe 
daimants  as  against  the  co-libellants  of  Scott,  and  il 
remains  to  consider  what  are  the  equities  in  respect  to 
this  particular  suit 

The  claims  of  costs  between  litigant  partwii 
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thare  is  ofioally  much  wrong,  mingled  with  strong  color 
of  right  on  each  side,  more  especially  in  actiom  for 
seamen's  wages,  present  a  class  of  questions  of  the 
most  perplexing  character,  not  readily  settled  npon  any 
fixed  principle& 

The  common  law  role  of  awarding  costs  invariably  to 
the  snccessfol  party  is  often  marked  with  sach  numifest 
impropriety,  not  to  say  injustice,  that  Conrts  of  eqni- 
table  aaihotity  reject  it  as  a  principle  of  decision,  and 
asGHime  to  regpuxl  costs  as  one  of  the  subjects  of  litiga- 
tion, and  diqK)6e  of  them  with  a  view  to  all  the  soimd 
equities  of  the  case.  (3  Fit^a'  R  319;  3  Hogg.  76; 
1  Hogg.  83;  1  Wm.  Bobtnaan,  21;  IbicL  124;  IbuL 
131;  Ibid.  215;  Ibid.  334;  Ibid.  447.) 

In  most  of  the  cases  cited,  costs  were  decreed  to  the 
party  prevailing  in  the  action,  and  yet  numerous  de* 
euions  are  found  in  the  English  and  American  Admi- 
ralty reports  where  costs  are  awarded  and  withheld, 
irr^q>ective  of  the  result  of  the  suit  on  the  merits*  (2 
Sagg.  90;  1  Notes  of  Gasea,  305;  1  Hogg.  {EccL  R) 
210;  Wire,  396 ;  3  Dall  34) 

The  Court  is  accordingly  bound,  in  determining 
the  matter  of  costs,  to  weigh  the  relative  rights  and 
equities  of  the  parties  disclosed  in  the  case,  without 
being  governed  by  the  ultimate  conclusion  for  or 
against  eith^  in  the  dedsion  of  the  subject  in  contro- 
vert. 

The  prevailing  party  is  prima  facie  entitled  to  the 
costs  of  his  suit  or  defence,  the  decree  in  his  &vor  im* 
porting,  that  he  has  been  wrongfully  delayed  or  prose- 
dated.  This  inference  is,  however,  open  in  Admiralty 
suits  to  be  met  and  displaced  by  the  general  equities 
qfiheoaati 
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This  action  was  instituted  to  recover,  and  the  libel 
demands  wages  for  the  entire  voyage  from  Cape  Town 
to  New- York,  and  also  extra  wages  of  one  dollar  per 
day,  apparently  for  the  entire  voyage,  but  with  ce^ 
tainty  from  Gape  Town  to  Pemambnco. 

The  answer  and  claim  of  the  master  contests  and  de- 
nies the  whole  demand.  It  claims  a  forfeiture  of  the 
contract  wages,  because  of  the  mutinous  misconduct  of 
the  libellant,  and  denies  the  obligation  of  the  special 
agreement  at  sea  to  pay  wages,  set  up  in  the  libdl,  and 
both  parties  take  proofs  at  great  length  in  support  of 
their  respective  allegations 

The  Court  made  a  decree  for  a  small  part  of  the  U- 
bellant's  demand,  and  sustained  the  answer  as  to  most 
of  the  particulars  contested,  and  which  embodied  those 
branches  of  the  case  most  strenuous^  litigated. 

The  award  of  wages  for  part  of  the  voyage  was  not 
upon  the  ground  of  the  general  meritorious  conduct  of 
the  libellant;  on  the  contraiy,  the  Court  was  constrained 
to  declare  his  conduct  on  board  daring  that  period  Ijo 
have  been  often  disorderly  and  mutinous,  and  his  dairn 
to  wages  was  supported  only  because  the  Court  re- 
garded the  discipline  inflicted  by  tiie  master,  the  sab- 
mission  of  the  libellant  and  his  after  restoration  to  duty, 
as  an  equitable  remission  of  the  forfeiture  which  might 
otherwise  have  been  enforced  against  him.  Had  the 
case  accordingly  presaited  no  other  question  than  the 
libellant's  right  to  wages  to  Pemambuco,  I  am  not  pre- 
pared to  say  that  the  defence  would  not  have  been  re- 
garded banajide  aa  to  that  demand,  and  the  authwities 
dted  show  that  tho  Court  will  not  then  neoessarilj 
give  costs  against  Hie  ship  or  owneT)  although  the  4^ 
fimce  is  unsu^ccessfoL 
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The  other  features  of  the  case,  the  demand  of  extra 
wages,  and  of  contract  wages  for  the  entire  voyage, 
compelled  the  owners  to  contest  the  suit,  and  they 
have  clearly  shown  that  it  was  nnfoonded  and  ineqni 
table  in  relation  to  any  claim  beyond  that  of  ample 
wages  to  Pemambuco,  and  these  were  saved  only 
through  an  implied  condonation  of  the  offences  which 
would  have  forfeited  theuL 

I  think,  then,  it  would  be  contrary  to  the  usage  of 
Admiralty  Courts,  and  against  the  principle  regulating 
their  proceedings,  to  regard  the  small  recovery  of 
$15  42,  as  entitling  the  libellant  to  costs  against  the 
owners,  when  they  have  defeated  claims  of  his  mingled 
with  it  to  several  times  that  amount,  and  have  proved 
his  conduct  in  all  respects  from  the  time  he  undertook 
the  voyage  from  Pemambuco  to  New-York  mutinous 
and  most  injurious  to  their  interesta 

Although  I  cannot,  for  these  considerations,  award  the 
libellant  costs,  and  although  the  proofe  show  his  con- 
duct to  have  been  often  turbulent  and  highly  insubor- 
dinate, yet  there  are  some  particulars  in  the  case 
evincing  great  hardship  upon  the  libellant,  and  I  am 
not  disposed  to  subject  him  to  any  decree  in  &vor  of 
the  master  or  owners  for  costa 

As  to  the  voyage  to  Pemambuco,  there  was  strong 
color  for  his  belief  that  he  had  been  shipped  on  board 
a  vessel  no  way  seaworthy.  And  his  disorderly  and 
refractory  conduct  in  that  state  of  mind  justly  claims  a 
lenient  and  forbearing  consideration.  And  in  the  mixed 
and  confrised  events  connected  with  his  conduct,  and 
the  dealings  of  the  master  with  him  at  Pemambuco,  I 
am  inclined  to  think  it  must  be  understood  that  the  old 
contract  between  them  ended  with  that  part  of  th« 
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voyage,  and  that  his  return  to  the  ship  at  that  port  was 
upon  a  new  engagement  for  the  home  voyage.  From 
that  time  he  plaiidy  forfeited  all  wages  for  services  he 
might  have  rendered  on  board  before  the  ship  sailed 
from  Pemambuco,  but  the  severity  of  treatment  he 
underwent  at  the  time  and  during  the  voyage  ought 
to  be  regarded  a  sufficient  punishment,  without  having 
added  to  it  a  decree  for  costs  of  suit  He  was  kept  in 
irons  on  board  of  the  ship  more  than  a  month  at  Per- 
nambuco,  and  from  that  port  to  New-York,  without 
evidence  to  show  that  this  was  necessary  for  the  safety 
of  the  officers,  the  crew  or  the  vessel.  He  also  proves 
his  repeated  demand  of  the  master  to  be  discharged  at 
Pemambuco,  and  having  been  shipped  abroad  and 
being  a  foreigner,  the  master  was  under  no  obligation 
to  bring  him  to  the  United  States. 

Upon  these  considerations,  I  decree  that  the  owners 
pay  the  libellant,  or  his  proctors,  $15  42,  the  wages 
due  on  the  arrival  of  the  ship  at  Pemambuco,  and  that 
each  party  pay  his  own  costs  in  this  action.  Costa  are 
withheld  from  the  libellant  on  the  recovery  of  the  small 
balance  of  $15  42  found  to  be  due  him,  because  he  had 
never  demanded  payment  of  that  sum  before  suit. 
brought,  nor  had  it  been  refused  him  by  the  master  or 
owner,  but  more  especially  because  he  made  that 
balance  the  occasion  of  tacking  to  it  in  this  suit  un- 
warrantable claims,  and  driving  the  parties  into  an  ex- 
pensive and  protracted  litigation. 
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Tbe  naplniei  or  rtnuumti  of  proMAdt  on  tiM  mJ*  of  n  ihip  midor  tlio  proe<w 
of  the  ConrC^  tfo  n  reproMntatiTe  of  tho  dup,  and  rabjeet  to  eUinu  whieh 
ought  be  enforeed  agunst  her  tf»  rem, 

Herrieee  or  •opplieeforaiahed  n  domeitie  Te«el  in  her  hone  port^  at  the  reqneil 
of  the  master  and  owner,  to  fit  her  oat  for  a  foreign  rojage,  and  to  be  paid 
for  on  her  retnm  to  her  home  port,  aoqnire  no  lien  or  piiTilege  npon  the  ship 
under  the  aet  of  thia  SUte.  (3  JZ.  A  405,  §  8.)  They  are  penonal  eredits  to 
the  partiei^  Soeh  debts,  aeeordingly,  have  no  privilage  of  payment  aa 
against  remnants  in  Court 

A  mortgage  debt  against  a  ship  will,  in  mawhalling  her  proeeeds  for  distribn* 
tion,  be  entitled,  after  aatisCMtton  of  privileged  and  lien  debts,  to  payment 
as  against  the  owner. 

Qwre.  Whether  the  Conrt  ean  take  eognizanee  of  debts  of  the  ship-owner 
wfaieh  do  not  possess  maritime  pririleges,  and  apply  a  distribntlTe  part  of 
remnanii  in  the  registry  to  themf 

Tyson  &  Jndah  filed  their  libel  and  petition,  seeking 
to  have  the  proceeds  or  remnants  of  the  ship  Panama 
paid  to  them  in  satisfaction  of  their  debts,  and  to  pro* 
hibit  the  payment  of  the  moneys  to  Cameron  or  Quincy, 
the  claimants  in  the  action  which  produced  the  rem- 
nants. 

^  The  ship  was  condemned  in  April  last  (ante^  p.  343) 
to  be  sold  in  satis&ction  of  a  bottomry  loan,  and  after 
fulfilling  that  decree,  there  are  remnants  of  her  proceeds 
in  Court  undisposed  of  These  applicants  claim  that 
balance,  alleging  they  have  a  prior  equity  to  it  over 
Cameron  and  Quincy,  who  also  claimed  it  against  each 
other. 

The  petitioners  allege  there  is  due  them  a  large  sum 
for  services  and  supplies  furnished  by  them  to  the  ship 
in  this  port,  where  she  is  owned,  to  fit  her  out  for  a 
Toyage  to  Stettin ;  and  that  the  day  she  was  ready  to 
sail  and  about  to  get  under  way,  she  was  arrested  in 
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the  action  on  the  bottomry  hjpotliecation,  and  that 
ihxiB  the  voyage  was  broken  np.  They  also  allege  thai 
Quincy  was  the  real  owner  of  the  ship,  and  that  they 
are  entitled  to  her  proceeds  in  preference  to  him. 

Qnincy  opposed  the  application,  insisting  that  the 
petitioners'  debts  never  possessed  any  lien  or  privilege 
upon  the  ship  qr  her  proceeds. 

The  debts  of  the  petitioners  arose  from  services,  sap- 
plies,  materials,  &c.,  fiimished  by  them  to  the  master 
and  owner  of  the  ship  whilst  she  was  preparing  for  the 
voyage  above  mentioned,  on  an  agreement  that  pay* 
ment  therefor  should  be  made  on  the  return  of  the 
ship  to  this  port 

It  was  also  urged,  in  opposition  to  the  petitioners, 
that  the  mortgage  debt  had  a  privilege  of  payment 
against  the  renmants  of  the  ship  in  Court,  and  that  the 
claims  of  the  applicants  were  no  lien  on  liie  ship  or 
the  remnants,  and  not  within  the  jurisdiction  of  this 
Court  The  essential  &cts  of  the  case  are  sufficientiiy 
stated  in  the  opinion  of  the  Court 

&  Judah^  for  the  petitionem 

jR  B.  Cutting^  for  Quincy. 

Bbttb,  J. — ^The  supplies,  satisfaction  for  which  is 
claimed  in  this  proceeding,  were  purchased  by  the  master 
and  owner  of  the  ship,  on  an  agreement  that  payment 
should  be  made  after  her  return  from  the  voyage  then 
expected  to  be  made  to  Stettin.     (Ante^  p.  343.) 

She  was  fitting  out  for  a  voyage  to  that  port,  and 
after  getting  ready  for  sea  and  about  to  sail,  she  was 
arrested  by  a  bottomry  creditor,  and  was  condemned  to 
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be  sold,  and  the  voyage  was  thus  broken  up.  Cameron, 
her  master  and  owner,  resided  in  this  port,  and  the 
mortgage  upon  her  to  Quincy  was  executed  and  duly 
registered  here.  It  is  contended  by  the  petitioners  that 
they  are,  by  means  of  the  judicial  sale,  released  from  the 
terms  of  credit,  and  remitted  to  their  original  privilege 
or  right  of  lien  upon  the  vessel  for  the  outfit  supplied  her. 

I  think  it  plain  that  the  debt  due  the  petitioners  had 
no  privilege  or  lien  upon  the  ship  when  she  was  arrested 
and  sold  in  the  bottomry  action.  The  law  of  this  State 
authorizing  a  lien  upon  domestic  vessels,  declares  it 
shall  cease  immediately  after  the  vessel  shall  have  left 
the  State.     (2  B.  &  405,  §  2.) 

The  Supreme  Court,  in  examining  the  effect  of  such 
lien,  decided  that  it  is  to  be  regarded  as  waived,  when 
the  contract  contains  stipulations  inconsistent  with  the 
lien,  or  from  which  it  may  be  fairly  inferred  that  a  waiver 
was  intended,  and  the  personal  responsibility  of  the 
party  only  relied  on.  (Peyroux  and  others  v.  Howard  <k 
Varum,  7  Peters'  R.  344.)  And  the  Court  held  the  lien 
waived  in  that  case  under  circumstances  connected  with 
the  terms  of  the  law  of  Louisiana,  fieur  less  forcible  and  di- 
rect to  raise  the  presumption  of  waiver  than  in  this  case. 
When  the  credit  is  expressly  given  to  the  master  or 
owner,  the  claims  of  material  men  never  become  a  lien 
on  the  vessel.     (The  Oeneral  Smithy  4  Wheat,  438.) 

It  is  manifest  here  that  the  goods  were  furnished 
with  the  intent  and  for  the  purpose  of  having  the  ship 
leave  the  State  before  payment  could  be  required  by 
the  furnishers;  and  although  the  after  abandonment 
of  the  voyage  may  rescind  the  credit  so  as  to  leave  an 
immediate  right  of  action  against  the  owner  and  mas 
iesr  for  the  price  of  the  goods  furnished,  it  does  not 
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affect  the  character  of  the  bargain  of  purchase  and  sale, 
which  was  without  regard  to  the  statutory  liability 
of  the  ship,  but  rested  wholly  upon  the  personal  credit 
given  the  master  and  owner  by  the  contract.  The  purpose 
of  the  statute  is  to  protect  mechanics,  material  men  and 
furnishers,  who  contribute  their  services  or  property  to 
the  wants  of  a  domestic  vessel  in  her  employment  from 
losses  they  would  be  exposed  to  by  leaving  her  the 
ability  to  depart  from  the  place  of  credit  without  satis- 
fying her  debts.  It  is  a  power  to  restrain  her  departure 
which  the  act  bestows,  thus  placing  the  vessel  in  legal 
pledge  to  the  creditor  when  the  credit  has  been  given 
to  her  whilst  she  remains  in  port,  but  to  cease  entirely 
on  her  leaving  it  for  a  foreign  port  The  act  imports 
that  the  privilege  is  given  in  relation  to  debts  payable 
at  the  time  the  services  or  supplies  are  furnished  the 
vessel,  and  it  plainly  negatives  all  implication  that  the 
lien  reaches  contracts  of  credit  expressly  extended  be- 
yond the  term  limited  by  the  law.  In  such  case  the 
right  of  the  creditor  rests  in  his  contract,  and  not  in 
the  remedies  provided  by  the  statute.  He  deals  with 
the  master  or  owner  upon  their  personal  responsibility 
alone,  and  not  in  view  of  privileges  granted  by  the 
statute.  Those  privileges  are  clothed  with  limitations 
as  to  their  continuance,  inconsistent  with  the  terms  of 
this  contract,  which,  when  once  lost,  cannot  be  recalled 
and  reinstated.     {The  Stephen  AVm,  M88.  1830,») 

The  petitioners  are  not,  in  my  opinion,  entitled  to 
come  in  upon  this  frmd  under  any  lien  or  privilege 
attaching  to  it  which  can  be  recognised  by  this  Court 
They  stand  before  the  Court  singly  in  the  character  of 
creators  of  the  master  and  owner  of  the  ship. 


•  Bbioe  rtpotted,  1  J»a<dl  lift  HbM  ISa 
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It  is  fortiier  urged,  that  in  marshalling  and  distribut- 
ing surpluses  and  remnants  remaining  in  the  registiy, 
the  Court,  in  its  discretion,  may  look  at  the  substantial 
equity  and  justice  of  the  claims  to  the  fund,  and  espe- 
ciallj  as  against  the  owner,  withhold  them  from  him, 
and  award  them  to  his  general  creditors.  And  that  in 
this  instance  that  claim  to  preference  in  &yor  of  the 
petitioners  is  impressively  equitable,  and  approximates 
to  a  legal  lien,  their  debts  arising  from  services  and 
supplies  to  the  ship,  which  added  to  her  value,  and 
augmented  this  fund  produced  by  her  sale.  They  deny 
the  right  of  Quincy  to  the  character  of  mortgagee  in 
this  proceeding,  insisting  that  upon  the  evidence  before 
the  Court  he  was  the  real  owner  of  the  ship,  and  in  the 
distribution  of  the  fund  must  be  limited  to  the  equity 
of  owner  alone. 

It  was  admitted  by  Quincy,  in  his  answer  to  the  biU 
filed  by  the  bottomry  holder,  that  the  bill  of  sale  of  the 
ship  taken  in  his  name,  although  absolute  on  its  &ce, 
was  received  and  held  by  him  only  as  security  for  a 
loan  of  money  to  Cameron.  The  decree,  in  this  cause, 
treated  him  as  mortgagee,  and  held  the  ownership  of 
the  ship  to  be  in  Cameron.  As  between  them,  accord- 
ingly, Quincy^s  standing  in  Court  is  that  of  creditor 
alone,  and  the  Court  will  not,  in  this  collateral  proceed- 
ing, change  the  position  or  relationship  of  the  parties 
to  the  action  towards  each  other,  or  the  proceeds  of 
the  suit  K  the  decision  of  that  point  may  be  re- 
examined here,  it  must  be  done  directly,  and  by  a 
formal  suit,  which  will  put  the  merits  of  the  question 
in  issue,  and  afford  the  parties  to  be  affected  by  its  de- 
cision the  opportunity  for  a  full  hearing  here,  and  the 
privilege  of  an  appeal  to  the  higher  tribunals. 
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Neither  of  those  ends  are  attainable  in  an  incidental 
motion  or  petition  upon  which  no  formal  answer  or 
iBsae  is  made.  The  action  of  the  Court  on  this  appli- 
cation is  both  discretionary  and  final  In  my  judgment 
the  petition  ought  not  to  prevail  on  that  ground,  and 
Quincy  must  be  considered,  in  this  state  of  the  case,  en- 
titled to  have  his  mortgage  debt  satisfied  out  of  the 
proceeds,  it  being  equitably  a  lien  upon  them  as  the 
representative  of  the  thing  mortgaged.  {Moses  v.  Mur- 
gatroydj  1  Johns.  Ch.  B.  119 ;  Cook  v.  JfanctW,  5  Johns. 
Ch.  iJ.  89 ;  2  Gall.  B.  483 ;  6  Peters'  B.  675  ;  Otlp. 
185-9,  549.)  And  the  demand  of  the  petitioners  not 
being  entitled  to  a  lien  on  the  ship,  (  White  v.  Carpenter^ 
2  Paige^  217,)  cannot  now  come  in  with  a  priority  of 
privilege  against  the  mortgage  creditor,  and  in  that 
condition  would  not  be  recognised  in  the  English  Ad- 
miralty as  entitled  to  payment  at  all  out  of  the  ren>- 
nants  in  the  registry.  (3  Sagg.  129 ;  1  Vesey^  Sen.^ 
B.  154.) 

As  the  mortgage  debt  will  absorb  the  remnants  in 
Court,  it  is  unnecessary  to  consider  the  point  discussed 
at  the  hearing,  whether  an  unprivileged  debt  owing  by 
the  owner  of  a  ship  in  the  American  Courts,  can  be  satis- 
fied by  order  of  the  Court,  out  of  remnants  in  Court  fi'om 
her  sale,  belonging  to  the  owner ;  that  is,  whether  the 
Court  has  an  equitable  authority  to  apply  such  moneys 
to  a  general  creditor  of  their  legal  owner,  contrary  to 
his  desire  and  direction. 

The  application  of  the  petitioners  is  denied,  and  the 
proceeds  must  be  applied  to  the  mortgage  debt  There 
being  no  question  before  the  Court  as  to  the  amount 
of  the  mortgage  debt,  no  reference  to  a  commissioner 
is  necessary. 
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The  Steamboat  Nabbagaksbtt. 

Dftmages  MUMd  by  a  ooHUob  will  be  awarded  against  the  eoUiding  rlMMi. 

adequate  to  the  full  reeompense  of  the  injured  Teasel  and  cargo. 
The  lots  of  the  use  of  the  injared  ressel  whilst  undergoing  repairs  is  so  direetly 

eonseqnential  to  the  collision  as  to  be  entitled  to  compensation. 
The  owners  of  the  injared  rcssel  will  be  allowed  salyage  expenses  and  other 

eharges  neoessarily  paid  by  them  in  resooing  the  vessel  and  cargo  firom  perils 

they  were  placed  in  by  the  oollison. 
Osulees  of  a  salvage  charaetw,  expended  in  saving  and  restoring  the  injured 

vessel  and  cargo,  will  be  compensated  by  saWage  rewards^  and  not  limited  to 

a  qutmhtm  meruU  for  mere  Work  and  labor. 

A  hmB  Jtde  a^nstment  of  sneh  daims  and  eharges  between  parties  interested 
in  the  vessel  and  cargo,  will  be  accepted  by  the  Court  as  a  proper  mode  of 
fixing  the  value  of  the  services. 

The  commis8ioner*s  report  of  damages,  when  parties  have  been  fblly  heard  be- 
fore him  with  th^r  proolk,  and  no  question  of  law  is  involved  in  hisdecinon, 
will  be  adopted  by  tiie  Court,  unless  palpable  errors  or  inadvertencies  have 
been  committed  by  hino. 

■ 

The  coinniissioner,  in  his  report  of  the  damages  sus- 
tained bj  the  libellants  by  occasion  of  the  collision 
saed  for  in  this  cause,  made  allowances  for  salvage  com- 
pensations paid  by  the  libellants  to  other  persons  and 
vessels  for  aiding  to  save  and  secure  their  vessel  and 
cargo  wrecked  by  the  collision;  for  all  direct  damages 
and  injury  to  the  sloop  and  cargo,  and  also  the  conse- 
quential damages  sustained  by  loss  of  the  use  and  ser- 
vices of  the  vessel  during  the  time  she  was  out  of  em- 
ployment for  the  purpose  of  repairs,  &c. 

The  claimants  excepted  to  all  these  classes  of  allow- 
ances. The  facts  material  to  these  points  will  suffi- 
ciently appear  in  the  opinion  of  the  Court 

K  B.  Cutting^  for  libellants. 


^ 
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J,  P.  EaU  and  W.  M.  Evarta^  for  daimaata 

BsTTS,  J. — ^The  report  of  the  commifisioner  made  in 
the  cause,  pursuant  to  the  decree  of  the  Court  upon 
the  meritSi*  haying  been  filed,  the  claimants  excepted 
to  it  in  Yarious  particulars,  but  more  generally  the  ex- 
ceptions call  in  question  the  amount  of  aUowancea 
stated  than  the  principles  adopted  by  the  commissioner 
in  making  them. 

The  case  was  submitted  to  the  Court  on  the  evidence 
before  the  commissioner,  and  written  arguments  of  the 
counsel  As  a  general  rule,  a  commissioner's  report  of 
damages  upon  the  facts  only,  will  be  adopted  by  the 
Court,  unless  errors  or  inadvertencies  in  his  valuation 
are  clearly  established  by  the  excepting  party.  It  will 
be  useless,  in  this  case,  to  set  forth  twenty  or  thirty  ex- 
ceptions in  detail,  which  these  claimants  have  filed  to  the 
report     The  essential  ones  will  only  be  considered. 

Exception  is  taken  to  the  allowances  of  a  salvage 
compensation  made  two  sloops,  (the  Emperor  and 
Elector,)  employed  by  the  libellants  to  assist  in  raising 
the  wrecked  vessel  and  cargo,  and  towing  them  into 
Black  Rock  harbor.  It  rests  on  two  objections :  firsti 
that  no  salvage  service  was  rendered  by  the  vessels ; 
and  second,  that  the  allowances  are  exorbitant  as  a 
quantum  meruiL 

The  vessels  were  engaged  in  the  service  but  a  short 
time,  and  neither  they  or  the  crews  were  exposed  to 
hazardous  or  severe  services.  These  particulars  do  not, 
however,  determine  the  character  of  the  service,  nor 
necessarily  withdraw  it  from  the  class  of  salvage  dainm 
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Judge  Story  held,  in  The  Emulous,  that  whenever  the 
Bervice  has  been  rendered  in  saving  property  on  the  sea, 
the  service  is,  in  the  sense  of  ihe  maritime  kw,  a  salvage 
service ;  (1  Sumner^  210 ;)  and  in  a  later  case  he  adds, 
that  compensation  for  such  services  is  not  to  be  esti- 
mated upon  the  footing  of  a  mere  quantum  meruit  for 
work  and  labor  upon  the  dry  principles  of  the  common 
law,  but  upon  the  footing  of  a  quantum  meruit  upon 
the  enlarged  principles  and  policy  of  maritime  juris- 
prudence in  salvage  causes.  (JBeamis  v.  350  Pigs  qf 
Copper,  1  Story,  325.) 

The  rule  in  the  English  Admiralty  is  of  the  same 
tenor. 

Sir  John  Nicholl  rewarded  as  a  salvage  service  the 
taking  of  an  anchor  to  a  ship  coming  into  the  Downs,by 
a  lugger  under  contract  to  procure  it  from  Dover  and 
put  it  on  board  the  ship.  The  anchor  was  necessary 
to  the  safety  of  the  ship  in  her  then  condition.  The 
lugger  encountered  heavy  wind  in  a  dark  night  in 
taking  out  the  anchor.  It  was  objected  that  the  ser- 
vice was  slight,  and  not  of  a  salvage  character. 

The  judge  held  this  a  salvage  service  not  to  be  paid 
for  merely  as  work  and  labor ;  when  fairly  and  honestly 
-rendered,  it  is  to  be  lib^ally  rewarded  without  a  minute 
inquiry  into  the  quarUum  of  labor.  (^The  Bector,  3 
Eagg.  90.) 

Jn  another  case  he  says,  salvage  reward  is  not  a  mere 
question  of  work  and  labor — ^not  a  mere  calculation  of 
hours.     {The  Industry,  3  ffagg.  213.) 

In  The  Gliflon  he  enumerates  the  chief  ingredients 
of  a  salvage  service,  some  of  which  are  prominent  in 
the  present  case,  with  the  reservation  that  where  none 
or  scarcely  any  of  those  ingredients  exist,  the  compen- 
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sation  can  hardly  be  denominated  a  salvage  coinpenfia- 
tion ;  it  is  little  more  than  a  mere  remuneration  pro 
opere  et  lahore.    (3  Sagg.  121.) 

These  cases  present  a  succinct  recapitulation  of  the 
doctrines  which  have  always  prevailed  in  this  Court, 
and  sufficiently  mark  the  distinction  between  salvage 
services  and  pilot  services,  or  ordinary  services  of  work 
and  labor. 

In  neither  of  the  cases  above  cited  was  the  situation 
of  the  salved  property  so  perilous  as  that  of  the  Corin- 
thian and  her  cargo,  nor  were  the  services  rendered 
greater  in  extent  or  hazard  to  the  salvors  or  their 
vessela 

The  Emperor  and  Elector  had  been  laid  up ;  crews 
had  to  be  collected,  to  man  and  fit  them  for  this  service ; 
yet  they  were  made  ready  and  got  alongside  the  wreck 
within  three  or  four  hours  after  the  first  notice  and 
application  to  them.  This  was  mid-winter.  The  wreck 
was  found,  when  the  sloops  got  to  her,  capsized  and 
filled  with  water,  and  by  their  assistance  she  was  righted 
and  towed  by  them  into  Black  Bock. 

The  owners  of  the  sloops  attached  the  Corinthian  at 
that  place  for  their  compensation,  and  their  claims 
were  adjusted  by  her  master,  with  the  approval  of  Mr. 
Jjjpnes,  agent  of  the  underwriters  upon  her,  at  $800. 
Those  parties  thought  the  compromise  advantageous  to 
all  concerned  in  the  vessel  and  cargo. 

An  adjustment  of  salvage  services  by  parties  on  the 
spot,  who  are  dealing  for  their  own  interests,  though 
not  binding  on  parties  not  present  at  represented,  will 
yet  be  regarded  favorably  by  maritime  Courts,  as  afford- 
ing probably  a  safer  rule  of  valuation  than  can  be 
gathered  fix)m  the  depositions  of  witnessea 
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la  Tiar  of  tke  fnfadile  i^of  Ae 
te  rafale  of  the  propcrtf  Hved,  indthe 

with  wiudi  tlie  fiiooor  V10  reBdeved,  I  a 

dktugb  thii  •^fihiirnt     looacsrmthe 

Mr.  Jcmet  and  the  muter  of  Ae  wreck,  that  tkt  v- 

faogcneiit  was  fiur  aad  jvt  voder  the  circnBBliBBaL 

The  exoepCkiii  to  this  poiat  IB  aoeoidin^f  ovcndod. 

TheezoeptiOD  to  the  aeoond  aad  third  iteav^  ^''^ 
aDowaooea  to  the  adHxneta  Unioii  aad  Diipati^  to 
eadi  $120,  is  in  part  wdl  annlained  Thoae  dbaigea 
iodode  a  cooipeiiaatioD  fiir  frdght  earned,  aadakofiw 
mplojaiieitt  pet  ditm^  to  acaich  fior  the  wrecked  pva- 
perty. 

The  renda  cannot  oome  in  on  the  fi)oting  of  advma 
vpondaima  fin*  nnanooeBBfal  effiivtB  to  reaciie  or  findti» 
wrecked  proper^.  Thdr  chargea  mnat  be  limited  to 
ierricea  rendered  by  them  ben^dal  to  the  wredL  The 
contract  made  with  them  by  the  insmance  ofices  to 
•earch  for  the  wreck  cannot  rigfatfblly  be  thrown  on 
the  cargo  or  yeasel,  when  neither  ia  proved  to  have 
derived  any  advantage  from  it  (1  Oranch^  1;  9  OrmA^ 
367;  4  Wash.  O.  O.  R  657;  1  Sumner,  417.) 

I  do  not  think  the  vessda  ahoold  be  reatricted  to 
mere  ordinary  freight;  it  is  reaaonable  and  proper,  on- 
der  the  circnmatances  of  their  employment,  to  allow  a 
per  diem  compensation  for  the  time  occupied  in  load* 
iog,  transferring  and  re-loading  the  cargo.  This  waa 
a  special  nndertaking  very  different  from  the  r^^nlar 
bminess  of  carrying  freight ;  but,  on  tiie  evidence,  I 
consider  $15  per 'day  a  reasonable  remnneration  far 
the  time  employed  transporting  and  securing  the  cargo^ 
and  raise  the  allowance  in  the  report  to  that  amount 

The  Court  does  not  intend,  by  this  distinction,  to  dia^ 
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oonntenanoe  the  employment  of  yessels  by  the  day  in 
efforte  to  aid  wrecked  vessels  to  avoid  salvage  charges 
by  others ;  nor  to  suggest  that  those  expetaditores  may 
not  be  taken  in  account  on  a  general  average  between 
the  ship-owner  and  freighters: 

But  I  discover  no  principle  which  permits  a  charge 
to  be  laid  on  the  vessel  or  cargo  for  a  precautionary 
employment  of  other  vessels,  unattended  with  actual 
aid  to  the  property  in  distresa  Before  these  sloops 
discovered  the  wreck,  she  was  safely  in  port,  and  their 
connection  with  it  was  to  wait  until  the  cargo  could  be 
unladen  and  transferred  to  them,  and  then  to  transport 
it  a  distance  of  seventy  miles,  to  New-Tork.  The  tes- 
timony does  not  fix  clearly  the  time  the  sloops  were 
engaged  in  the  carriage  of  the  cargo,  but,  without 
creating  the  expense  of  sending  the  case  back  to  the 
commissioner  for  new  proofe  to  that  point,  I  shall  assume, 
\ipon  the  evidence  before  me,  that  fqur  days  to  each 
sloop  would  cover  all  the  time  reasonably  required  in 
the  service  performed,  and  shall  accordingly  reduce  the 
allowance  of  the  commissioner  in  these  particulars  to 
$60  for  each  vessel 

I  think  the  exceptiens  to  the  allowance  of  items  4| 
5,  12,  13,  16  and  17  are  well  taken. 

The  decree  /contemplates  only  the  payment  of  sal- 
vage  reward,  and  though  in  the  mode  of  stating  those 
charges  some  of  them  would  appear  to  include  services 
which  might  fairly  &11  under  that  head^  yet  the  proofs 
do  not  specify  the  quality  or  extent  of  those  acts,  so 
tiiat  the  Court  can  discriminate  and  apply  a  proper 
compensation  to  each.  Items  4,  5  and  12  are  of  that 
character,  and  must  accordingly  be  rejected  The 
othw  partaculan  embraced  in  those  items,  and  the 
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aooomptnying  dbarges  in  13, 16  aad  17,  not  being  wmj 
of  them  pnnred  to  have  a  neoesBuy  or  jost  idatioii  to 
Ae  aalvBge  of  the  pn^peilj  wredced,  must  ako  be 
rejected 

The  damages  decreed  agaioBt  the  rteamhoat  oompcwB 
a  fond  oat  of  which  each  party^  snrtaining  loeaes  k  to 
take  his  proper  shara  The  report  appean  to  have 
been  made  np  upon  the  asBomption  that  the  rteamhnat 
cmtribating  this  fond  is  also  boimd  to  pay  the  charges 
of  settling  between  the  common  claimants  their  reapec- 
tire  interests  in  it 

This  is  a  mistaka  The  owners  of  the  steamboat  have 
DO  concern  with,  and  cannot  rightfoDy  participate  in 
that  question 

Accordingly,  thqr  ought  not  to  be  subjected  to  any 
of  the  charges  incurred  in  making  that  distributicm. 

The  principle  involved  in  the  last  exceptions  allowed 
win  also  dispose  of  that  to  the  charges  of  R.  Gibbs^  Jr., 
fin:  travelling  expensea  It  is  not  proved  that  thwe 
was  any  necessary  or  reasonable  relation  between  those 
services  and  the  salvage  of  the  wrecked  property. 
Upon  the  testimony  they  are  rather  to  be  referred  to 
the  condition  of  the  claims  of  the  respective  libellants 
and  underwriters  between  themselves,  and  would  more 
appropriately  belong  to  general  average  allowances 
than  salvage  daima  These  items  are  accordingly 
disallowed 

The  exception  to  the  allowance  made  for  injury  to 
sails,  cordage  bill,  painting  and  rigging,  in  all,  $319  26, 
must  be  overruled.  The  testimony  of  Sheppard,  Wa^ 
kins  and  Hillman  sufficiently  supports  these  charges. 
The  collision  rendered  it  necessary  to  put  this  dass  of 
repairs  on  the  vessel,  and  although  the  proof  is  not 
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positive  that  they  no  more  than  reinstated  the  vessd 
in  the  condition  she  was  before  collision,  yet  the 
moderate  amount  charged,  and  the  proof  that  snch 
reparations  were  necessary,  is  evidence  enough,  in  the 
first  instance,  to  support  the  claim,  none  being  o£fered 
by  the  claimants  tending  to  show  an  overcharge.  (2 
Siagg.  B.  90.)    I  shall,  therefore,  allow  that  amount 

The  last  point  in  dispute  is  the  allowance  of  five  hun- 
dred dollars  for  the  value  of  the  services  and  use  of  the 
vessel  lost  to  the  owners  whibt  she  was  undergoing 
repairs.  This  is  a  subject  for  valuation  and  allowance, 
because  the  owner  of  the  injured  vessel  is  entitled  to  a 
full  reparation  of  the  injuries  andlosses  caused  by  the  col- 
lision.    (9  Wheaian,  362 ;  The  AppolUm,  2  Hogg.  30.) 

Questions  of  consequential  damages  are  nec^sarily 
vague  in  their  nature.  It  is  not  to  be  expected  that 
the  evidence  can  fix  with  exactness  the  time  indispen- 
sable for  the  repair  of  the  injured  vessel,  nor  where  the 
work  could  be  most  advantageously  done,  or  the  value 
of  her  use  to  the  owner  during  the  period  of  her  dis- 
ablement. Those  particulars  must  rest,  in  a  good  de- 
gree, upon  estimates ;  and  although  there  is  a  diversity 
of  opinion  with  the  witnesses,  I  think  the  conclusion 
adopted  by  the  conunissioner  is  reasonably  sustained 
by  the  proofe,  and  accordingly  I  shall  allow  his  report 
in  this  behalf  to  stand. 

These  rulings  upon  the  exceptions  will  require 
$559  05  to  be  deducted  from  the  sum  of  $2,147  87, 
reported  payable  to  the  libellants,  and  the  decree  will 
be  entered  in  affirmance  of  the  residue  of  the  report, 
with  costs. 
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The  Btounbcwt  HndaoB. 


The  Stbamboit  Hudson. 

▲  BMtUr  of  a  Te«6l  if  %  oompetent  witoMi  Ibr  the  owntn  io  »  Miit  m  ran  Hbv 

▼ftgM  by  one  of  the  ihip*i  oomptfiy. 
A  hiring  at  monthly  irag<»  importa  that  the  engagement  ie  by  the  month,  ier- 

minable  with  each  month,  at  the  option  of  either  party.    If  the  party  hired 

leaTee  before  the  expiration  of  the  month,  he  loeei  the  whole  wagee ;  if  he  is 

diecharged  before  its  termination,  he  reooyere  Ibr  the  whole  time. 
Tke  diieharge  of  the  erew  by  eale  of  the  Te«el  on  exeeation,  10  of  the  ■■nM 

effect  at  to  their  rights  |b  the  breaking  up  of  the  Yoyage  or  dieofaarge  of  the 

erew  by  aet  of  the  master. 
1>ebtB  or  liabilities  of  seamen  to  the  master  or  owner  of  a  Tessel  for  other  eaose 

than  Ibr  misfeasanee  or  noorperibrmaaee  in  the  duties  of  their  position,  oamiel 

be  set  up  against  their  denumd  of  wagen 
Admiralty  does  not  take  oognixanee  of  set-off;  but  allowances  may  be  madel* 

the  master  or  owner  by  rebatsment  of  wages  in  eompeosation  of  losses  or 

injuries  incurred  by  them  in  oonsequenee  of  negligence  or  lault  of  the  mariner 

in  the  petformance  of  his  dutien 
Qmre,    Whether  the  oivil  law  action  of  rteotwmtwn,  or  the  reoiedy  of  mm^ 

psnasfio  or  stoppage-may  be  had  In  Admiralty  t 

Thb  libellant  brought  this  suit  for  the  recovery  of 
wages  as  steward  on  the  steamboat  Hudson.  He  avers 
that  he  entered  on  board  in  that  capacily  on  the  17th 
of  February,  1846 ;  that  no  contract  was  made  as  to  the 
rate  of  wages,  but  that  his  services  were  worth  forfe^ 
dollars  per  month,  and  that  the  usage  in  that  line  of 
business  is  to  pay  stewards  at  such  monthly  rate  for  the 
entire  season  of  ten  months 

He  avers  that  he  was  discharged  the  24th  of  July 
thereafter,  and  claims  a  decree  for  ten  months'  wages 
at  forty  dollars  per  month. 

The  answer  controverts  these  allegations,  and  asserts 
that  the  libellant  was  hired  by  the  month  and  not  by 
the  season,  served  only  from  March  2d  to  July  24th, 
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and  that  his  services  were  not  worth  forty  dollars 
per  month;  and  that  he  earned,  whilst  on  board, 
over  and  above  all  payments,  fifty-one  dollars  and 
seventy-five  cents,  and  no  more;  that  the  boat  was 
sold  under  execution  July  21st,  and  that  the  libellant 
was  afterwards  discharged  by  the  purchaser  and  now 
owner.  He  further  avers  that  libellant  was  at  the  time 
indebted  to  the  boat  for  liquors  sold  on  board,  &c., 
during  the  previous  year,  when  bar-keeper,  in  the  sum 
of  forty-one  dollars  and  eighty-three  cents,  and  that 
claimant  tendered  him  fifty-three  dollars  before  suit 
brought,  and  deposited  the  same  in  Court. 

Hdskett^  for  the  libellant,  contended  that  the  contract 
was  for  the  season. 

That  a  judicial  sale  of  the  boat  did  not  discharge 
the  lien  for  wages,  and  that  Charles  J.  Hodges,  called 
by  the  claimant  as  a  witness,  was  incompetent  to  testify, 
on  the  ground  of  interest 

Vhderhill^  for  claimant 

Hodges  was  competent;  his  testimony  was  adverse  to 
his  own  interest  (15  Johns.  B.  270 ;  16  Ih,  70.)  He 
also  dted  7  Adolph  &  EUis,  644;  2  East,  145. 

Beits,  J. — ^A  preliminary  objection  was  taken  to  the 
testimony  of  Charles  J.  Hodges,  former  part  owner  and 
manager  of  the  boat,  as  a  witness  in  this  case,  based 
upon  his  interest  in  the  event  of  the  suit  It  was  urged 
that  he,  as  such  owner,  was  personally  liable  on  the 
contract,  and  would  be  obliged  to  pay  the  claim  of  the 
libellant,  if  not  recovered  of  the  boat 

He  may  have  such  contingent  interest,  but  it  would 
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be  one  against  the  party  calling  him,  because  he  would 
be  most  benefited  hj  casting  the  debt  upon  the  boat 

Interests  of  a  remote  and  uncertain  character  are  not 
now  regarded  as  disqualifying  a  witness ;  they  go  to 
his  credibility  alone.  <5  Hill,  476 ;  1  PhiUipa'  Ev.  32 ; 
Cowen  A  HiWB  Notes,  131.) 

The  libellant  has  not,  in  my  judgment,  produced 
sufficient  evidence  to  sustain  the  averments  of  the  libel 
that  his  hiring  was  for  the  entire  season,  at  $40  per 
month ;  on  the  contrary,  in  the  absence  of  direct  evi- 
dence, the  implication  is,  that  his  engagement  was  by 
the  month,  at  monthly  wages ;  and  upon  all  the  proofe 
I  do  not  consider  he  ought  to  receive  more  than  twenty- 
five  dollars  per  month.  This  was  the  most  the  owner 
ever  told  him  he  would  pay.  The  statement  was  made 
after  the  libellant  had  entered  upon  his  duties  on  board, 
and  was  not  controverted  by  him  at  the  time. 

The  owner  had  said,  if  he  discharged  the  libellant, 
and  made  another  appointment  in  his  place,  he  meant 
to  allow  him  wages  for  the  season,  and  supposed  he 
should  pay  three  hundred  dollars.  This  was  a  gratui- 
tous statement,  not  made  at  the  time  of  any  contract 
between  the  parties,  nor  in  reference  to  any  new  action 
or  engagement  by  the  libellant  It  is  not  sufficient, 
therefore,  to  support  the  suit,  there  being  no  con- 
sideration for  it ;  and  it  is  not  proof  of  the  terms  of  the 
past  bargain,  because  it  is  put  by  the  master  on  the 
supposition  or  contingency  that  he  might  remove  the 
libellant,  and  seems  to  have  been  offered  in  the  way  of 
a  consoling  suggestion  to  the  libellant  in  case  his  place 
should  be  taken  from  hint 

The  fSur  import  of  the  whole  evidence  is,  that  there 
was  no  express  agreement  for  wages,  and  that  the  libel- 
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lant  entered  into  the  business  as  a  mere  adyenture, 
expecting  to  receive  a  monthly  compensation  for 
his  services,  at  the  rate  the  owners  should  consider 
them  worth.  This  would  be  a  reasonable  and  appro- 
^  priate  arrangement  in  appointing  him  to  a  situation  of 
trust  and  responsibility,  with  the  duties  of  which  he  was 
unacquainted.  His  recompense  was  not  fixed  at  any 
price  for  a  general  term  or  period,  but  was  to  be  a 
monthly  qvxmtum  meruit  whilst  he  continued  to  serve. 

It  is  in  proof  that  he  was  not  well  qualified  for  the 
situation,  and  I  am  satisfied  there  is  no  just  foundation 
for  his  claim  to  a  payment  exceeding  twenty-five  dol- 
lars per  month,  for  the  time  he  was  employed. 

His  action  was  instituted  within  a  few  days  after  he 
was  discharged  from  the  boat,  and  cannot  be  made  to 
embrace  more  than  the  time  which  had  then  elapsed. 

Unless  the  testimony  is  clear  and  unequivocal  that 
the  engagement  was  absolute  for  a  season  or  definite 
period,  a  hiring,  at  monthly  wages,  will  be  regarded 
an  engagement  by  the  month,  and  thus  leaving  it  op- 
tional with  either  party  to  terminate  the  obligation  to 
serve  or  pay,  at  the  end  t>f  the  month.  If  it  closes 
during  the  running  of  the  month  by  the  discharge  of 
the  servant,  the  master  must  pay  wages  for  the  month ; 
and  if  by  the  servant,  he  loses  the  wages  accruing  on 
the  unfinished  term.  (12  JoJma.  22.  165 ;  13  Ihid. 
94 ;  Ih.  390.) 

The  discharge  of  the  Ubellant  in  consequence  of  a 
judicial  sale  of  the  boat  must  be  regarded  the  act  of 
^  the  owner,  leaving  her  liable  to  the  Ubellant  to  the 

^  same  extent  the  owner  would  have  been. 

It  was  the  duty  of  the  Ubellant  to  prove  clearly  the 
time  at  which  his  services  commenced.    The  evidence 
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i%  tibat  he  went  on  board  the  last  of  Febrnary,  but  the 
written  memorandum  of  the  then  master  handed  over 
to  the  purchaser  on  the  sale  of  the  boat,  naakes  it  the 
2d  of  March.  The  former  master  testifies  that  date  was 
a  mistaken  one^  yet  is  not  able  to  supply  the  time  with 
more  certainty.  The  implication,  under  such  circum- 
stances, is  not  to  be  in  favor  of  the  libellant,  and  ac- 
cordingly I  should  hold  that  the  time  of  computing 
his  wages  begins  with  March  and  ends  with  July, 
giving  five  months  payment,  at  twenty-five  dollars  per 
month,  or  one  hundred  and  twenty-five  dollars. 

The  $41  83,  alleged  by  claimants  to  be  due  to  the' 
boat  by  the  libellant,  for  various  articles  had  by  him 
on  board,  cannot  be  regarded  in  this  action.  It  at 
best  could  enure  only  by  way  of  set-ofT,  and  the  Ad- 
miralty does  not  take  cognizance  of  cross-demands,  un- 
less they  are  parcel  of  the  contract  on  which  suit  is 
founded,  or  tend  to  prove  it  imperfectly  fulfilled,  or  per- 
formed in  such  manner  as  to  be  injurious  to  the  party 
sued.     (3  Mason,  161 ;  4  Ibtd.  84.) 

Here  the  debt  claimed  to  be  due  by  the  libellant 
was  incurred  by  him  the  preceding  year,  when  he  was 
employed  on  the  boat  as  bar-keeper.  It  is  alleged 
to  be  for  the  sale  of  liquors  at  the  bar,  the  pro- 
ceeds of  which  were  retained  by  him,  and  for  pas- 
sages given  his  friends  on  the  boat,  all  being  matters 
of  account  or  implied  assumpsit,  appertaining  to  ac- 
tions at  law  and  not  to  maritime  suits,  and  Uie  debt 
in  no  way  arose  out  of  or  as  connected  with  his  emr 
ployment  on  board  as  steward.  The  civil  law  af- 
forded relief  for  counter  or  cross-claims  of  like  kind, 
by  an  order  of  compenaatton  or  stoppage,  (Wood^a 
OivU  Law,  B.  3,  ck.  9,  §  5,)  made  in  the  lis  pendens^ 
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bnt  that  procedure  has  never  gone  into  the  Admiralty 
practice. 

The  action  of  reconventtoriy  (  WoocPa  Civ.  Law^  B.  4, 
eh.  3,  §  6,)  employed  to  the  like  endj  might  perhaps 
be  allowable  in  Admiralty  when  the  whole  subject  is 
within  its  jurisdiction.  {Dig.  lib.  16,  tit.  2,  1,  2,  3 ; 
1  Pothier  Analyais^  Pandects^  165,  verb  ^^  compenaatio ;^^ 
Code,  lib.  7,  tit.  45,  art.  14.) 

From  the  amount  of  wages,  $125,  is  to  be  deducted 
the  credit  given  by  the  libellant  of  $35  paid  to  him ; 
$10,  in  his  hands,  admitted  to  have  been  received  by 
him  as  steward,  making  $45,  leaving  $80,  for  which  a 
decree  must  be  rendered,  with  costs. 

The  $53  deposited  in  Court  will  be  applied  in  part 
satisfaction  of  the  decree. 


The  Steamboat  Joseph  E.  Coffee. 

A  eteamboat  employed  upon  a  ferry  between  the  City  of  New-Tork  and  BoU'e 
Ferry  and  Fort  I>e,  in  I^'ew-Jersey,  is  a  ahip  or  Teasel  sabjeot  to  a  lien  under 
the  aet  of  the  SUte  of  New-York.    (2  12.  A  498.) 

Sneh  Tessel  does  not  depart  from  the  State  within  the  meaning  of  the  statute, 
so  as  to  destroy  the  liens»  by  going  fh>m  this  port  to  the  aboye  places  in  New- 
Jersey  and  baok  again  to  New-York  on  Snnday,  whilst  her  repairs  are  in 
progress  and  before  they  are  completed. 

The  lien  given  by  the  act  will  not  be  lost  or  defeated  by  the  yessel  leaying  the 
State  frandnlently  or  clandestinely,  at  a  time  when  the  lien  creditor  could  not 
legally  arrest  her. 

Nor  if  she  niakes  her  dqMrtore  on  Sunday,  or  whilst  the  oontraot  for  labor, 
4&,  upon  her  is  in  progress  of  execution  and  not  finished. 

Tms  was  a  suit  in  rem^  by  a  blacksmith,  against  the 
steamboat  Joseph  E.  Coffee,  for  repairs  and  materials 
Vol.  IL  26 
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put  by  him  on  her,  in  this  port,  in  Jnly  ksti  at  the  re- 
quest of  the  then  owner,  Joseph  R  Coffee. 

The  answer  denies  the  existence  of  any  lien.  It 
alleges  that  the  steamboat  is  a  domestic  vessel,  and  left 
the  State  after  the  sarvices  and  supplies  charged  for 
were  furnished,  and  before  action  brought 

It  appeared  in  evidence  that  the  boat  was  built  for 
Joseph  E.  Coffee,  who  owned  an  iron  foundry  and 
steam-engine  manufactory,  conducted  by  his  brother 
George.  That  after  the  work  now  sued  for  was  done 
to  the  boat,  Joseph  K  Coffee  filled  and  assigned  the 
boat,  and  she  afterwards  came  to  the  ownership  of  the 
claimant.  She  was  built  to  run  from  New-Tork  to 
Port  Lee  and  BulPs  Perry  as  a  ferry  boat  That  the 
libellanfs  accountof  chargesformaking  thesteering  gear 
for  the  boat  closed  on  Saturday,  the  18th  of  July,  but 
his  bill  of  charges  was  not  rendered  the  owner  until 
the  22cL  That  on  Sunday,  the  19th,  by  the  owner^a 
consent,  the  boat  ran  a  trip  to  Builds  Perry,  about  seven 
miles  up  the  river,  on  the  New-Jersey  side,  and  she 
was  there  made  fast  to  the  wharf;  that  passage  money 
was  charged  and  received  on  the  trip.  She  returned 
the  same  day  to  New- York  and  w;as  taken  to  the  Dry 
Dock,  where  the  work  of  finishing  her  continued  for 
several  days,  and  early  in  August  she  was  completed 
and  put  upon  regular  employment  as  a  ferry  boat  to 
Bull's  Perry  and  Fort  Lee. 

It  further  appeared,  by  the  accounts  of  the  libellant 
rendered  and  not  objected  to,  that  he  continued  doing 
work  and  suppljring  materials  for  the  boat  up  to  July 
226L  The  libellant  was  employed  to  do  blacksmiths' 
work  upon  the  boat  by  Benjamin  C.  Terry,  the  ship- 
wright, who  had  the  boat  in  his  charge,  and  was  com- 
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pleting  her  at  the  time.  The  owner  directed  Terry  to 
obtain  the  blacksmiths'  work  of  the  libellant  It  was 
charged  on  the  libellant's  books  to  the  steamboat 
and  owners. 

The  canse  was  argued  by  6.  A.  Schnfeldt,  for  the 
libellant,  and  G.  Yan  Santvord,  for  claimant  The  fur- 
ther facts,  so  &r  as  important,  are  stated  in  the  opinion 
of  the  Court 

Q-.  A.  Schu/ddtf  for  libellant 

O.  Van  Santvord^  for  claimant 

Bettb,  J. — ^In  so  far  as  Terry  took  part  in  ordmng 
or  procuring  the  work  and  materials  for  which  the 
action  is  brought,  he  did  not  act  in  his  own  right  as 
contractor  and  builder  of  the  boat,  but  as  agent  of  the 
owner  expressly  directed  to  obtain  them  of  the  libellant 

Terry's  testimony,  moreover,  clearly  proves  that  the 
owner  did  not  expect  the  charge  for  that  service  was 
to  be  made  by  the  libellant  on  his,  Terry's,  account,  as 
both  he  and  the  claimant  well  knew  Teny's  contract 
had  already  been  fully  satisfied  and  paid. 

The  demand  exceeding  fifty  dollars,  this  case,  prima 
/acta,  falls  within  the  statute  of  the  State  giving  a  lien 
for  work  and  materials  upon  the  vessels  to  which  they 
are  applied  (2  E.  &  405,  §  1.)  Section  second  of 
the  statute  declares,  that  *'  In  all  cases  such  lien  shall 
cease  immediately  after  the  vessel  shall  have  left  the 
State.*- 

This  provision  plainly  imports  that  the  departure  firom 
the  State  is  to  be  made  in  the  usual  course  of  business, 
and  cannot  apply  to  vessels  surreptitiously  taken  away. 


404  CASSS  IN  ADMIRALTY. 

Tk«  StMinboat  JoMph  E.  Co0ml 

Nor  can  the  fact  be  of  any  avail  when  the  vessel  has 
been  clandestinely  nm  out  of  the  State  to  defeat  the 
lien. 

The  creditor  who  permits  a  vessel,  subject  to  his  debt, 
to  leave  the  State  in  the  regular  course  of  her  employ,  or 
in  such  manner  as  to  import  that  he  has  notice  of  her  in- 
tended departure,  would  properly  be  presumed  to  have 
waived  his  lien.  The  law  gives  him  the  privilege  so  long 
only  as  the  vessel  continues  within  the  State.  This  con- 
dition is  vital  to  his  right.  Still  it  is  an  inherent  quality 
of  every  condition  dependent  upon  the  volition  and  ac- 
tion of  a  party,  that  he  shall  not  be  prevented  performing 
it  by  one  to  whose  benefit  the  non-performance  is  to  enure. 
( Williams Y.U.&2  Peters' iJ.  102 ;  U.S.  v. Arredondo, 
6  Peters*  R.  746 ;  Whitney  v.  Spencer^  4  Gowen^  41.) 
Any  act  of  the  owner  of  the  steamer,  with  design  to 
cut  off  or  evade  the  lien,  such  as  a  removal  of  the  ves- 
sel from  the  State  in  a  manner  rendering  it  impossible 
for  the  lien  creditor  to  pursue  his  remedy  against  her, 
within  the  terms  of  the  statute,  or  any  fraudulent  con- 
cealment or  deceit  hindering  it,  would  interpose  no 
bar  to  his  right.  Here  the  steamboat  was  run  from 
this  port  across  the  State  line  on  Sunday,  a  dies  non 
juridicus^  when  no  process  could  be  issued  against  her, 
or  be  served  if  already  taken  out ;  and  scarcely  more 
than  touching  the  Jersey  shoreon  the  opposite  side  of 
the  river,  her  course  was  reversed,  and  she  returned 
directly  to  this  port  again.  If  taking  the  vessel  out 
of  the  port  into  another  State  was  done  with  no  pur- 
pose to  withdraw  her  from  the  libellant's  lien,  but  with 
intent  to  try  her  machinery  or  find  a  more  commodious 
place  to  finish  her,  or  on  a  pleasure  excursion,  in  neither 
case  would  the  rights  of  the  libellant  be  prejudiced. 
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(Edneax  v.  Dunning^  6  HUly  494,)  especiallj  as  it 
does  not  appear  the  libellant  had  then  completed  his 
work  or  contract,  and  was  in  a  condition  to  enforce 
his  lien. 

A  part  ^of  his  job,  that  of  fitting  on  the  steering 
gear,  seems  to  have  been  completed  on  Saturday,  but 
he  continued  his  labors  upon  her  the  Monday  and  Tues- 
day following ;  on  which  day,  being  the  22d  of  July, 
he  made  up  and  presented  his  bill,  certified  by  Terry 
to  be  correct,  to  the  owner,  who  received  it  without 
objection,  the  boat  then  Ijdng  in  this  port  The  account 
not  being  satisfied,  this  libel  was  filed,  and  the  boat 
was  arrested  the  31st  July,  before  she  sailed  firom  here 
on  her  regular  employment  , 

It  is  contended  by  the  claimant  that  the  lien  does 
not  attach  to  ferry  boats,  and  this  vessel  being  used  as 
a  ferry  boat  is  exempt  from  it 

The  cases,  5  WefndeU^  664,  17  Johns.  B.  64,  are  re- 
lied upon  to  support  this  position.  The  case  in  Wen- 
dell has  no  analogy  to  the  point  now  raised ;  the  vessel 
there  attached  was  a  small,  open,  undecked  boat,  pro- 
bably a  row-boat  The  decision  in  17  Johnson  was  in 
relation  to  horse  ferry  boats,  used  on  the  ferry  between 
New-York  and  Hoboken,  and  the  Court  held  that  ferry 
boats  used  between  New-York  and  Hoboken  were  not 
the  description  of  vessels  contemplated  in  the  act  of 
February  28,  1817.  That  the  act  embraced  only  ves- 
sels navigating  the  ocean,  or  at  most  those  sailing 
coastwise  from  port  to  port 

The  doctrine  declared  in  that  decision  is  essentially 
qualified  if  not  wholly  discarded  in  subsequent  cases, 
{Walker  v.  Blackwell^  1  Wend.  657 ;  Farmers^  Delight 
Y.  Lawrence^  6  WencL  664,)  which  consider  all  vesselsi 


406  GASBB  IN  ADMIRALTT. 


Hit  fltiMBhiit  Timph  1,  Ooffln. 


not  being  low-boata,  boowb,  or  like  small  craft,  inducted 
within  the  statute. 

The  first  legislation  of  the  State,  giving  a  lien  to 
material  men,  was  in  relation  to  foreign  vessels  only. 
The  act  of  February  28,  1817,  extended  the  lien  to 
domestic  vessels,  but  the  Supreme  Court,  in  17  Johns. 
64,  were  disposed  to  consider  the  provisions  of  the 
amendatory  law  as  applicable  only  to  vessels  of  like 
chss  with  those  coming  under  the  original  act  They 
gave  emphasis  to  particular  terms  and  phrases  employed 
in  the  act  of  1817,  as  limiting  its  operation  to  ships 
and  vessels  employed  in  navigation,  if  not  upon  tiie 
high  seas,  at  least  as  coasters. 

The  Revised  Statutes  do  not  appear  to  indicate  an 
intention  to  discriminate  in  respect  to  the  dimensions 
or  employment  of  the  vessels  which  shall  be  subject 
to  a  lien. 

The  provision  is  most  ample  in  its  term&  Section  1 
enacts,  that  ^^  Whenever  a  debt,  amounting  to  fifty  dol- 
lars or  upwards,  shall  be  contracted  by  the  master, 
owner,  agent  or  consignee  of  any  ship  or  vessel^  within 
this  State,''  &c. — Slanguage  appl3ring  in  all  its  terms 
equally  to  home  vessels  and  small  craft,  as  those  of  the 
largest  dimensions  and  owned  abroad. 

The  reason  inducing  these  provisions  would  seem- 
ingly no  less  a£fect  the  one  class  than  the  other.  The 
smallness  oi  the  debt  which  shall  carry  with  it  the  pri- 
vilege, and  the  notorious  fact  that  mechanics  are  most 
usually  engaged  in  famishing  repairs  and  supplies  to 
home  vessels  of  small  value  are  evidences  that  the  aim 
of  the  legislature  was  to  protect  the  humble  description 
of  claims  with  no  less  care  than  those  of  greatest  mag^ 
nitade. 
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Nor  is  it  easy  to  perceive  how  the  occupation  of  the 
vessel  as  a  feny  boat  can  vary  the  application  of  the 
law.  Steam  vessels  so  employed  are  of  great  cost^  and 
not  uncommonly  of  a  size  sufficient  for  any  other  service. 
Such  is  the  case  with  numbers  constantly  employed  in 
this  harbor,  and  on  other  waters  of  this  State  to  serve 
ferries.  The  boat  now  arrested  is  constructed  in  build 
and  size  like  ordinary  passenger  or  freight  steamboats, 
and  it  would  be  an  extraordinary  anomaly  to  hold  she 
is  subject  to  the  lien  if  engaged  as  a  freighter  on  the 
river,  but  must  be  discharged  from  it  when  placed  on 
a  ferry.  Her  cost,  too,  was  probably  fotir  times  that  of 
a  sloop  of  her  tonnage.  The  decision  in  Haneax  v. 
Dunning^  6  Hill^  494,  brings  such  sloops  within  the  lien 
act,  and,  upon  parity  of  reason  and  necessity,  this  steam 
vessel  should  be  included  also  within  its  operation. 

The  decree  will  be  in  favor  of  the  libellant  for  $123, 
with  interest  from  July  31st,  1846,  and  costs. 


The  Stbahboat  Boston. 


In  A  eoUinon  between  two  {MMBenger  steamboata^  ooooniDg  at  their  plaee  of 
departure,  both  starting  from  the  lame  elip  or  pier  at  the  eame  time,  they 
will  be  mntnally  held  reeponnble  for  the  exeroiM  of  the  ntmoet  pmdenoe 
and  preeantioB. 

Neither  oan  lawAiIly  press  ahead  of  the  other  bk  getUng  mider  way,  when  it  is 
apparent  their  moTementi  are  eommeneed  rimnltaneoqsly. 

If  they  are  oompetitor  boats,  ranning  the  same  ronte,  negligenee  or  &nlt  in 
prodneing  the  eollision  will  be  imputed  equally  to  each,  mdess  one  dearly 

ezonlpAtes  herselt 
The  kw  of  this  State  imposes  a  penalty  on  a  steamboat  for  aitemptuig  to  pass 

another  nndfv  way  nearer  than  twenty  yards,  and  the  maritime  law  snbjects 

them  to  all  damages  caused  by  crowding  on  resseb  under  way  to  pa«  Ihmxk 

or  in  erossing  their  bown 


1 

I 
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Thii  OcNDi  win  not  allow  eoali  on  tii6  anMfc  of  »  tmmI  for  »  mall  mom  €f 
MtMB,  wh€B  Uio  party  hat  adaqiiaU  ranedy  ia  tha  lowar  mmiiiapal  oonrti^ 
and  «q>6eially  if  tha  rait  ia  proaaeatad  TiAdietiTaly,  and  with  m  fiaw  to 


Thb  steamers  Frank  and  Boston,  two  small  passen- 
ger boats  belonging  to  this  port,  lay  at  or  near  the 
same  whar^  in  this  harbor,  and  were  in  the  act  of  going 
out  together,  their  trips  being  appointed  for  the  same 
hour.  They  were  competitor  boats,  making  freqnent 
trips  daily  from  Canal-street  slip  to  landing  places  a 
few  miles  up  the  Hudson  Biver,  on  the  New-Jersey 
shore.  There  was  great  acrimony  and  yindictiveness 
of  feeling  subsisting  between  the  officers  of  the  two 
boats.  In  a  struggle  between  the  two  to  have  the  lead 
in  getting  under  way  on  an  up  trip,  they  came  in  colli- 
sion. The  libellant^s  boat,  the  Frank,  received  injuries, 
which  were  repaired  at  the  cost  of  $21  27.  This  ac- 
tion  was  brought  for  the  injuries,  demanding  large 
damages. 

The  &cts  attending  the  collision  appear  sufficiently 
in  the  opinion  of  the  Court. 

Oeo.  W.  StevenSy  for  the  libellant 

W.  Q.  Morton^  for  the  respondents. 

Bms,  J. — ^This  case,  is  quite  unimportant  m  a  pecu- 
niary point  of  view.  It  has,  however,  been  contested 
with  great  earnestness,  by  proo&  and  arguments  on  the 
allegations  that  interests,  important  to  this  class  of  busi- 
ness conducted  by  numerous  steam  craft  into  and  fit>m 
this  harbor,  are  involved  in  the  controversy.  The 
principal  points  in  litigation  are : 
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1.  The  relative  rights  and  duties  of  such  steamers 
in  getting  under  way  from  their  berths,  when  the  hour 
of  their  starting  is  known  to  each  to  be  the  same. 

2.  Whether  the  injury  in  this  instance  was  caused  by 
the  fault  or  negligence  of  the  Frank  or  Boston,  or  nei- 
ther or  both. 

3.  Whether,  if  blame  be  imputable  to  the  Boston, 
the  libellant  might  not,  with  reasonable  care  and  skill, 
have  avoided  the  collision,  and  is  not  chargeable  with 
fault  in  omitting  to  do  so. 

4.  Whether  the  loss  shall  not  be  apportioned  between 
the  two  vessels,  because  of  the  difficulty  on  the  evidence 
in  determining  which  one  was  most  in  the  wrong. 

The  zeal  of  the  litigant  parties  has  been  so  &x  par- 
taken of  by  the  counsel  as  to  call  forth  a  labored  discus- 
sion of  every  fact,  and  numerous  authorities  supposed  to 
have  a  bearing  upon  the  case.  I  do  not,  however,  re- 
gard it  as  one  which  demands  of  the  Court  an  extended 
exposition  of  its  views  upon  the  subjects  debated. 

The  doctrines  which  obtain  in  Admiralty  in  collision 
cases  are  sufficiently  collected,  with  the  authorities  sup- 
porting them,  in  the  late  edition  of  Abbott  an  Shipping^ 
just  published,  (^part  3,  ch,  1,)  and  it  will  be  needless 
to  collate  and  expound  the  cases  applicable  to  the 
merits  of  this  issue,  there  being  entire  harmony  in  the 
general  principles  affecting  this  case,  with  perhaps  the 
exception  of  the  point  whether  the  Court  can  order  an 
apportionment  of  damages  between  the  two  vessels  if 
unable  to  decide  which  one  was  most  blameable  for  the 
injury  sustained.  That  point  will  not  come  within  the 
purview  of  the  present  decision. 

It  is  not  easy,  upon  the  •vidence,  to  determine  which 
of  the  two  boats,  when  the  hour  for  starting 
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fint  moyed  its  wheek  fthead.  Both  had  their  engines 
in  action  for  a  considerable  time  previonsty,  as  is  the 
usage  in  preparing  to  get  nnder  way  at  a  fixed  time, 
working  their  wheels  alternately  atnmor  two  backwards 
and  forwards,  to  get  the  positions  firom  which  they  in- 
tended to  start  on  the  trip.  The  witnesses  on  each  boat, 
who  were  taking  notice  of  the  proceedings,  think  the 
boat  they  were  npon  began  taming  its  wheels  ahead, 
wh^  the  wheels  of  the  other  one  were  backing  or 
standing  stilL 

Giving  credit  to  them  on  both  rides,  the  difierence 
is  so  tririal,  that  it  may  be  assumed  that  the  two  at- 
tempted to  go  for¥nard  simnltaneonsly.  A  person 
standing  on  deck  might  thus,  by  his  sensations  fi:om 
the  leverage  of  the  wheels  against  the  water,  be  con- 
scions  that  his  boat  was  in  the  act  of  getting  in  motion 
before  one,  observing  her  a  short  distance  off,  conld 
discern  that  her  wheels  had  commenced  revolving ;  or 
if  so,  which  way  they  were  taming. 

I  do  not  think  that  particular  of  essential  importance. 
The  Frank  had  been  lying  up  beside  her  wharf  slip, 
with  her  head  towards  the  shore.  She  cast  off  her  fas- 
tenings and  backed  out  of  the  slip  past  the  Boston,  the 
latter  lying  at  the  end  of  a  pier,  with  her  head  down 
the  river.  It  was  perfectly  known  on  board  the  Boston 
that  the  movement  by  the  Frank  was  for  the  purpose 
of  getting  a  position  outside  the  piers  for  starting  on 
her  course  up  the  river.  It  had  been  usual  for  her  to 
start  in  that  manner. 

So  soon  as  the  Frank  left  her  berth,  and  had  cleared 
the  Boston,  the  latter  loosened  her  fiistenings  at  the 
end  of  the  pier,  and  backed  into  the  slip  the  Frank 
had  left 
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The  directioB  of  the  boftts  towards  each  oth w,  then, 
was  at  right  angles,  the  Boston  heading  westerly  and 
the  Frank  northerlj,  that  being  the  course  eadi  was 
to  start  npon. 

Witnesses  differ  widely  in  their  estimates  as  to  the 
distance  the  Frank  was  fix^m  the  Boston  when  the  kt- 
ter commenced  moving  ahead;  some  aajfrom  one  hmi- 
dred  to  one  hnndred  and  fifty  yards,  and  two  pilots, 
not  belonging  to  ^ther  boat,  calcnlated  they  wi^re 
sixty  or  one  hnndred  feet  apart  when  the  Boston 
pushed  ont  of  her  slip,  the  stem  of  the  Frank  then 
being  abont  even  with  the  end  of  the  pier  to  the  slip 
ont  of  which  the  Boston  was  moving. 

In  this  state  of  &cts  it  is  incnmbent  on  the  BostcMito 
prove,  beyond  all  reasonable  donbt,  that  when  pnt  in 
motion  to  cross  the  Frank's  bows,  the  latter  boat  was 
either  backmg  off  in  another  direction  or  her  wheels 
were  still,  so  that  there  wonld  be  no  hasaard  of  striking 
her,  otherwise  she  must  be  responsible  for  running  out 
when  the  slightest  mistake  as  to  the  distance  or  action 
of  the  Frank  would  almost  inevitably  cause  a  collision. 

But  without  laying  stress  on  the  want  of  sudi  evi- 
dence, I  regard  the  Boston  clearly  in  &ult  for  attempt- 
ing to  pass  out  of  her  slip  whilst  the  other  boat  was 
manceuvering  in  such  dose  proximity  to  get  on  her 
course,  and  might,  in  an  instant,  be  under  full  way  on 
it,  and  when  a  false  move  could  hardly  &il  to  faring 
the  two  boats  against  each  other. 

Under  any  circumstances,  it  would  be  deemed  a 
want  of  due  prudence  and  precaution  to  attempt  to 
run  a  boat  across  the  track  another  was  known  to  be 
infeending  instantly  to  take,  although  not  msAe  certain 
a4*the  time  that  she  had  actually  made  progress  in  it; 
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and  the  blame  that  would  be  incurred  in  ordinary  cases 
for  an  attempt  so  hazardous  becomes  more  positive 
when  there  is  manifestly  a  keen  rivalry  between  the 
boats,  each  struggling  to  get  the  lead  of  the  other. 
The  boat  first  under  motion  in  such  cases  ought  not  to 
be  interfered  with ;  and  the  one  delayed  in  starting 
should  be  held  to  the  exercise  of  every  possible  caution 
in  following  the  movement  of  the  other.  The  compe- 
tition for  the  first  starting  or  the  earliest  arrival  might 
otherwise  absorb  all  considerations  for  the  safety  of  the 
vessel  or  passengers,  and  put  both  in  imminent  peril 

The  law  of  the  State  prohibits,  under  a  penalty 
of  $250,  one  steamboat  approaching  another  under 
way,  with  intent  to  pass  her,  within  less  than  twenty 
yards,  (1  Bev.  8.  682,)  and  the  general  principles 
of  maritime  law  exact  in  the  navigation  of  vessels, 
on  all  occasions,  great  prudence  in  attempting  to 
pass  each  other,  or  cross  the  known  direction  either 
is  taking. 

I  think  the  evidence  is  at  least  equally  strong  to  show 
that  the  Frank  was  moving  ahead  when  the  Boston 
started,  as  that  the  wheels  of  the  latter  began  first  to 
move  forward ;  but  which  ever  way  that  fact  might  be, 
it  must  have  been  palpable  to  the  master  and  pilot  of 
the  Boston  that  they  run  a  bold  risk  in  attempting  to 
pass  the  bows  of  the  Frank  at  the  moment  she  must,  in 
her  state  of  preparation,  be  ready  to  move  forward. 
They  should,  in  the  exercise  of  the  most  ordinary  pre- 
caution, have  stopped  until  that  danger  was  past 

The  duty  of  using  special  caution  is  cast  upon  her 
because  she  came  out  of  her  berth  after  the  other  boat 
was  under  way,  and  so  near  to  her,  that  if  the  latter 
continued  her  course  up  the  river,  the  Boston  could  not 
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probably,  by  any  moyement  in  her  power,  avoid  coming 
in  collision. 

The  attempt,  then,  to  take  the  lead,  was  manifestly 
hazardous;  and  as  it  was  made  deliberately  by  the 
Boston,  and  not  two  minutes  could  have  been  lost  to 
her  had  she  waited  till  all  danger  was  past,  she  is 
justly  responsible  for  the  damages  occasioned  by  her 
precipitancy  and  want  of  circumspection. 

I  shall  accordingly  decree  that  she  be  condemned  to 
pay  the  expenses  of  the  reparation  of  the  Frank,  found 
to  be  $21  23 ;  but  I  shall  not  decree  costs  to  the  li* 
bellant 

No  necessity  has  been  shown  in  the  case,  which  might 
have  been  tried  by  any  magistrate,  for  instituting  an 
action  in  rem^  and  creating  the  heavy  expenses  attend- 
ant upon  attaching  the  Boston,  and  conducting  the  pro- 
ceedings through  this  tribunal.  It  is  the  habit  of  the 
English  Admiralty  in  salvage  and  collision  cases,  where 
a  recovery  is  had  by  a  libellant,  to  deny  him  costs,  if 
there  be  any  thing  Reasonable  or  oppressive  in  his 
proceedinga     (Ship  Moslem^  ante  p.  374.) 

I  should  have  gone  further  and  awarded  costs  to 
the  claimants,  had  they,  after  the  disaster,  tendered  all 
reasonable  amends  to  the  Frank. 

There  is  too  much  reason  to  apprehend,  from  decla- 
rations given  in  evidence,  that  both  parties  have  been 
actuated  throughout  the  proceedings  by  hostile  if  not 
vindictive  feelings  towards  each  other.  If  the  libellant 
is  not  justly  obnoxious  to  that  charge  in  respect  to  the 
action  of  his  boat,  he  availed  himself  of  the  scintilla 
of  right  in  his  favor  to  urge  her  ahead,  and  compel  the 
other  to  give  way  to  him  when  a  moderate  degree  of 
forbearance  might  have  avoided  the  collision.     It  is 
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the  duly  of  the  Court  to  guard  watchfollj  against  ea* 
couraging  the  exaction  of  rigorous  advantages  in  fieiYor 
of  any  party  in  the  navigation  of  steamboats  about  the 
harbor.  life  and  property  may  be  exposed  to  serions 
perils  from  the  temerity  or  obstinacy  of  steamboat 
masters  or  pilots  who  may  be  willing  to  posh  a  privi- 
lege to  the  most  dangerous  extremities,  if  assured  they 
may  have  the  countenance  of  the  law  in  their  reckless- 


Although,  then,  the  judgment  of  the  Court  is,  (1.) 
That  it  was  the  right  of  the  Frank,  on  the  occasion^  to 
hold  her  way,  and  the  duty  of  the  Boston  to  have 
stopped  hers;  (2.)  That  the  blame  belongs  to  the 
Boston  for  not  keeping  out  of  the  course  of  the  Frank, 
and  that  she  is  liable  for  the  whole  actual  damage 
ca\ised  by  her  fsdling  to  do  so,  with  no  equity  to  an 
apportionment  of  damages  between  herself  and  the 
Flank,  there  being  no  common  &ult  between  them 
other  than  their  mutual  jealousy  and  ill-temper  towards 
each  other ;  yet,  because  of  the  needless  resort  to  the 
processes  of  this  Court  by  the  libellant,  I  shall  award 
him  his  outlay  for  repairs  alone,  and  leave  each  parly 
to  pay  his  own  costs  of  suit 

Decree  for  libellant  for  $21  23. 
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Ths  Steamboat  Nbw J^bbsbt. 

St«amb<Mt6  hftying  greater  fiMilitiee  than  Teawle  under  eanTM  to  aroid  eotllinoiia 
whek  they  are  brought  in  proximity  to  eaoh  other,  are  bound  to  giro  way  to 
•ailing  yenelfl  when  praotieable,  or  take  other  proper  preoantions  within 
their  meant  for  aroiding  ooUiaiona. 

Bnt  iteameri  are  not  bound  to  insure  the  safety  of  sailing  Teaseb  against  their 
own  negligenoe  or  misconduct  A  sailing  ressel  is  bound  to  ezerdse  equal 
eare,  skill  and  prudence  in  passing  a  steamer  as  another  sailing  Teasel ;  tha 
only  distinction  being  that  in  respect  to  a  steamer,  the  ressel  under  sail  is  to 
adhere  to  her  own  coune  as  far  as  practicable,  and  when  so  doing  is  not  mani* 
ftstly  perilous  to  both  or  either. 

A  sailing  ressd,  suing  a  steamer  for  damages  from  a  colIiBion,nmst  prore  that 
the  injury  was  not  produced  by  her  own  negligence  or  fault ;  particularly 
that  she  did  not  depart  from  her  course  when  near  the  steamer,  without  a 
dear  necessitj  for  so  doing. 

lioose  declarations  or  admissions  extracted  from  or  freely  made  by  portions  of  a 
erew  directly  after  a  wreck  i^om  collision,  will  haye  but  slight  weight  in 
inralidating  their  deliberate  testimony  to  the  facts. 

A  Teasel  wrongfully  or  carelessly  interposed  in  the  track  of  another  so  as  to 
'  render  a  collision  incTitable  to  the  latter,  is  responsible  therefor  the  same 
as  if  tiia  blow  was  giren  by  her  moTement  directly  against  the  one  striking 
Ut. 

Tbsb  was  an  action  brought  for  the  recovery  of  dam- 
ages occasioned  by  a  collision.  The  libellant,  John  EL 
Stebbins,  alleges  that  he  was  the  owner  of  the  sloop 
Hamlet;  that  in  the  month  of  October  last  the  said 
sloop  sailed  from  the  port  of  Bristol,  on  the  Hudson 
Biyer,  on  a  voyage  from  thence  to  New-York,  with  a 
cargo  of  flagging  and  other  stones  on  board ;  that  she 
was  staunch  and  well  built,  and  of  about  ninety  tons 
burthen ;  that  she  was  proceeding  at  the  rate  of  about 
four  or  five  miles  per  hour  until  she  arrived  at  a  point 
on  the  Hudson  River  called  Blue  Point ;  that  the  wind 
then  fidled,  and  the  sloop  then  proceeded,  with  the 
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force  of  the  current  and  veiy  little  wind,  about  one  or 
two  miles  an  hour ;  that  those  on  board  of  the  sloop 
then  observed  the  steamboat  New-Jersey  coming  np 
the  rirer  at  the  rate  of  about  twelve  or  fifteen  miles 
per  hour,  and  nearer  to  the  east  shore  of  said  river  than 
the  sloop ;  that  the  man  at  the  helm  was  ordered  to 
head  the  sloop  more  to  the  west  shore  of  the  river, 
which  was  done;  that  when  the  New-Jersey  arrived 
near  the  sloop,  she  changed  her  course  to  the  westward 
and  beaded  across  the  bows  of  the  sloop,  and  attempted 
to  pass  to  the  westward  of  said  sloop,  by  means  of  whidi 
she  struck  the  end  of  the  said  sloop^s  bowsprit,  and 
carried  away  about  ten  or  twelve  feet  of  it,  and  the 
stays  attached  thereto,  and  forcing  her  round  by  the 
blow,  struck  her  on  the  larboard  bow  with  such  vio- 
lence that  she  sunk  her  with  her  cargo.  The  libellant 
further  alleges,  that  it  was  impossible  for  the  Hamlet 
to  get  out  of  the  way  of  the  New-Jersey,  the  sloop 
having  little  way  on,  and  at  the  time  at  the  westward 
of  the  steamer,  and  that  there  was  room  enough 
for  the  steamer  to  have  passed  to  the  eastward  of  the 
sloop ;  that  by  said  collision  the  libellant  has  suffered 
damage  to  the  amount  of  three  thousand  five  hundred 
dollars. 

The  answer  of  the  claimant  admits  the  ownership,  the 
voyage  and  loading  of  the  sloop  as  alleged,  but  denies 
that  she  was  well  built  and  staunch ;  avers  that  she  was 
not  thoroughly  manned,  that  the  master  was  not  on 
board,  and  no  competent  person  in  charge  of  said  sloop. 
That  the  collision  occurred  about  two  o^clock  in  the 
morning,  the  steamboat,  having  a  tow-boat  of  about  two 
hundred  tons  burthen,  was  on  the  west  side  of  the 
river,  and  westward  of  the  course  of  the  sloop ;  that 
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the  steamboat  had  had  a  fidr  tide  until  a  little  time  be- 
fore the  collision ;  the  wind  was  from  the  westward, 
and  blowing  a  stiff  breeze  before  and  at  the  time  of  the 
collision;  that  the  steamboat  was  slowed,  and  was 
stopped  about  the  time  of  the  collision ;  that  she  did 
not  cross  the  bows  of  the  sloop,  nor  the  course  the 
sloop  was  running  at  the  time  the  sloop  came  in  sight; 
and  further  avers,  that  the  collision  arose  frt>m  the  short 
luffing  of  the  sloop  through  the  &ult  of  those  in  charge 
of  her,  which  those  in  charge  of  the  steamboat  could 
not  have  foreseen  or  guarded  against,  whereby  the 
sloop  was  run  into  the  steamboat  He  denies  that  the 
sloop  was  running  as  slow  as  alleged  after  the  arrival 
at  Blue  Point,  or  that  the  steamboat  was  running  at 
the  rate  of  twelve  or  fifteen  miles  an  hour,  or  that  the 
steamboat  was  nearer  the  east  shore  than  the  sloop. 
He  further  avers,  that  as  the  steamboat  was  passing  to 
the  west  of  the  sloop,  and  the  sloop  coming  down  was 
passing  to  the  east  of  the  steamboat,  the  course  of  the 
sloop  was  suddenly  altered,  and  so  directed  to  the  west- 
ward, as  to  run  into  the  steamboat.  He  further  avers, 
that  the  collision  happened  within  the  body  of  the 
County  of  Ulster  or  of  Dutchess,  and  not  within  the 
Admiralty  and  maritime  jurisdiction  of  this  Court ;  that 
this  Court  has  no  jurisdiction  of  this  cause  of  complaint 
The  cause  was  argued  by 

Butt  &  Benedict^  for  the  libellan^ 

F.  B.  Outtmg^  for  the  daimant 

The  facts  are  suffidently  detailed  in  the  opinion  of 
the  Court 
Vol.  IL  27 
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Bbib,  J.— Tlie  prooA  Aam  tint  Ab  aloop  Hainkl; 
owned  bj  the  liheWant,  on  bar  paasige  to  Neir Yoik 
fiom  Bti^UA,  OD  the  North  Bhrer,  cune  in  coffiflion  with 
die  steamboat  New-Jetsey,  owned  bj  the  daimanti  and 
was  immediatelj  sank. 

The  occmrenoe  toc^  place  in  the  ni^^t  time,  in  Oc- 
tober last,  on  the  western  ade  of  the  river,  about  half 
way  between  Bine  Point  and  Sands'  Dock,  a  mile  or 
two  bdow  Ponghkeepsia 

The  sloop  was  heavily  laden  with  stone ;  she  had  a 
fiur  wind,  bat  U^t  and  unsteady,  and  was  ranning 
nearly  directly  down  the  rirer,  about  one4hird  its 
breadth  off  the  west  shcnre. 

The  channel  of  the  rrrer  at  the  place  was  half  a  mile 
wide,  with  flats  each  side  of  it  extending  a  quarter  of  a 
ndle,  making  the  whole  water  sorfiM^e  about  three- 
quarters  of  a  mile  in  width. 

The  early  part  of  the  night  had  been  thick  and  dark, 
and  the  wind  strong  from  the  north*  At  the  time  of 
the  collision,  the  wind  had  mnch  subsided;  sailing 
Teasels  were  floating  upon  a  slack  tide  at  the  rate  of 
from  two  to  four  miles  the  hour,  and  could  be  seen  at 
a  distance  of  from  a  half  to  a  mile  off 

The  steamboat  was  proceeding,  with  one  bai^  in 
tow  attached  to  her  larboard  side,  at  a  qpeed  estimated 
on  board  to  be  six  miles  the  hour,  and  by  persons 
upon  Teasels  she  met  and  passed,  at  fit>m  ten  to  twelTC 
miles. 

The  endeaTor  of  the  libellant  has  been  to  show  that 
the  steamboat  was  negligently  headed. across  the  bows 
of  the  sloop,  and  crowded  so  near  to  her  track  as  to 
come  afoul  of  her,  and  cause  her  loss. 

The  effort  of  the  claimant  has  been  to  proTe  that  the 
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steamboat  was  properly  conducted,  and  that  the  sloop 
carelessly,  or  from  mismanagement,  was  tamed  off  her 
true  conrse,  and  run  directly  upon  the  steamboat 

The  laws  of  navigation  impose  no  general  da* 
ties  or  liabilities  on  steamboats  in  relation  to  col- 
lisions with  sailing  vessels  not  common  between 
themselves,  and  to  that  class  of  vessels  also;  each 
i6  bound,  under  all  circumstances,  to  use,  with  rea^ 
sonable  promptitude  and  skill,  all  the  means  in  their 
power  to  avoid  a  threatened  collision.  (Abbott^  238, 
311,  312,  Perhins'ed.;  Oarr.  dk  Payne,  638;  1  Law 
B.  313;  1  W.Bob.  157.)  It  is  only  because  the  means 
at  command  by  steam  vessels  are  so  much  more  effica- 
cious and  ready  than  those  possessed  by  sailing  vessels, 
and  that  the  consequences  of  an  omission  to  apply  such 
means  are  so  immediate  and  destructive,  that  vessels 
propelled  by  steam  are  required  to  use  the  more  watch- 
ful precautions,  and  to  avoid  vessels  under  canvas 
whenever  it  is  plainly  within  their  power  to  do  so,  with- 
out waiting  for  any  correspondent  exertions  on  the 
part  of  the  sailing  vessel  {The  Perth,  3  Eagg.  414 ; 
The  Shannon,  2  JSdgg.  173.) 

Yet  the  vessel  under  sail  must  contribute  to  the 
common  security  by  holding  steadily  to  her  course,  or 
take  positive  measures,  if  any  are  within  her  power,  to 
prevent  a  collision,  and  avoid  counteracting  or  embar- 
rassing the  steamer  in  the  use  of  her  powers  to  that  end* 

The  owners  of  steamboats  are  not  to  be  made  insurers 
against  the  negligence,  ignorance  or  misconduct  of 
posons  in  charge  of  sailing  vessela  If  a  collisioii  oc- 
cors  through  the  inattention,  want  of  skill  or  blame- 
able  conduct  of  the  latteor,  which  the  steamer,  in  the  use 
of  reasonable  endeavors,  could  not  avoid,  the  conse- 
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qnenceB  must  &11  npon  the  vessel  in  the  wrong  the 
same  as  if  both  vessels  were  of  the  same  description. 

It  thus  becomes  indispensable,  in  actions  for  damages 
by  owners  of  sailing  vessels  against  steamers,  to  prove 
ordinary  care  and  skill  on  their  part,  and  negligence 
or  wHful  fskult  on  the  part  of  the  steamboat,  though  the 
latter  may  be  liable  to  the  implication  of  a  delinquency 
when  it  might  not,  in  like  circumstances,  be  imputed  to 
a  sailing  vessel  which  fails  to  avoid  a  collision. 

The  answer  in  this  case  sets  up  a  state  of  fiu^ts  which, 
if  proved,  would  exonerate  the  steamer  from  responsi- 
bility for  the  injuries  received  by  the  sloop,  because  it 
in  effect  charges  her  with  having  departed  from  her 
proper  course  suddenly  and  run .  upon  the  steamer,  or 
placed  herself  in  the  way  of  the  latter. 

A  sailing  vessel  meeting  a  steamer  is  entitled,  in  all 
ordinary  circumstances,  to  keep  her  way ;  but  the  pri- 
vilege involves  a  corresponding  obligation  to  adhere 
to  that  course,  and  thus  give  the  steamer  the  opportu- 
nity to  employ  its  superior  facilities  to  secure  the  safety 

of  both. 

A  change  of  direction  by  the  sailing  vessel,  or  ma- 
noeuvre indicating  the  intention  to  change  it,  may  em- 
barrass the  steamer,  or  prevent  the  use,  in  time,  of  the 
power  to  vary  or  stop  her  own  way ;  and  a  collision  so 
produced  must  be  laid  to  the  &,vlt  of  the  vessel  and  not 
to  that  of  the  steamer. 

If^  then,  the  allegation  of  the  auswer  that  the  steamer 
was  on  a  course  which  would  have  carried  her  clear  of 
the  sloop  had  not  the  latter  abruptly  luffed,  and  thus 
come  unexpectedly  across  her  track  and  into  her,  had 
been  supported  by  tiie  proo&,  it  is  clear  that  she  would 
not  only  have  been  acquitted  on  this  libel,  but  would 
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be  entitled  to  prefer  her  own  claim  for  damages  so  soa- 
tained. 

I  do  not  propose  to  spread  out  the  testimony  in  de- 
tail ;  the  result  of  it,  in  my  opinion,  is  that  the  claimant^a 
own  witnesses  contradict  ihe  answer  in  two  particulars 
of  considerable  moment  in  a  question  of  culpable  in* 
attention  or  misconduct;  first,  in  proving  that  the 
steamer  crossed  the  track  of  the  sloop  in  full  view,  and 
less  than  a  third  of  a  mile  from  her  bows ;  second,  in 
proving  that  the  steamer  had  not  been  previously  on  the 
west  shore ;  and  third,  upon  the  whole  evidence  it  is 
at  least  doubtful  whether  the  steamer  was  not  in  the 
act  of  crossing  the  river  from  the  east  shore,  steering 
westward,  when  the  collision  occurred. 

The  testimony  of  the  two  men  on  board  the  sloop, 
strongly  corroborated  by  those  on  board  other  sloops 
in  the  immediate  vicinity,  and  who  saw  the  position 
and  course  of  the  steamer  and  sloop,  is  positive  that 
the  steamer  stood  in  a  direction  across  the  bows  of  the 
sloop  in  a  course  from  the  east  to  the  west  shore. 

It  also  very  satisfactorily  appears,  from  a  comparison 
of  the  testimony  of  these  witnesses,  that  the  steamer 
did  not,  as  is  asserted  in  the  answer,  commence  her 
course  from  the  eastern  shore  to  the  western,  at  a 
point  from  one-half  to  three-quarters  of  a  mile  fruiher 
down  the  river  than  the  place  of  collision ;  because  all 
the  testimony  is  that  her  course  was  up  the  river,  di- 
agonally across,  and  the  diagrams  render  it  certain  that 
the  steamer  could  not  have  been  on  the  western  shore 
rounded  to  up  the  river,  when  the  pilot  observed  the 
sloop  lufl&ng  one-third  of  a  mile  off 

The  pilot  of  the  Washington  supposed  the  steamer 
bad  time,  after  she  began  crossing,  to  get  to  the  west- 
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wd  of  the  doop,  wad  had  i^  hdbve 
phoe  of  coDisioiL  He  wis.  howers;  hilf  a 
hm;  mad  after  he  fidl  iBto  her  wake,  he  paoaedher 
eooiae,  aad  jadged  ii  woald  briaghim  avcrat  aboot 
Blae  Poiat^  which  k  proved  to  be  w  &r  wath  of  Ae 
phM»  of  ooDiooD  aaSeadi*  Dock  k  aoath  of  it 

I  aat  MtiAd,  that  giring  dae  weight  to  all  the  e?i- 
denee,  H  it  prored  thai  the  coDiBaoD  octaiied  whifat 
the  iteaoMr  was  giaag  towaids  the  west  ahoiei  and  be- 
fcre  flhe  had  paned  the  sloop  and  got  to  the  west  of 
her.  This  aecenvil j  pboeB  the  steamer  in  a  calpable 
poatioa,  sttempliDg  to  croaB  the  tnek  of  a  sttfiag  Tea- 
ad  and  ran  under  her  bowa,  whea  she  was  entitled  bj 
law  to  hold  her  eoane,  aad  it  was  the  basiaeas  of  the 
steamer  to  leave  it  free  to  her. 

The  actual  collisioo,  as  descaibed  hj  eye  witneaaeB, 
and  as  far  as  it  caa  be  judged  from  ocHicomilaat  drcom- 
atanoea,  was  not  produoed  bj  anj  miscondact  ot  want 
of  care  on  the  part  of  the  sloop. 

The  answer  charges  it  to  have  been  produced  b]r  the 
andden  change  of  the  direction  of  the  stoop  frtMn  east- 
ward down  the  river  to  westward  towards  and  directfy 
upon  the  steamboat 

The  ]»]ot  of  the  steamer  is  the  only  witnesB  called  to 
8iq»port  the  answer  to  this  point  He  describes  two 
movements  of  the  sloop  into  the  wind,  (or  luffing,) 
whidi  brought  her  upon  the  steamer.  He  says  he  &st 
saw  her  a  mile  or  more  ahead,  and  laid  his  course  to 
dear  her;  and  if  she  had  continued  the  course  she  was 
then  pursuing,  there  would  have  been  left  him  one-third 
the  breadth  of  the  river  west  free.  The  sloop  was 
coming  straight  down  the  rivor,  and  when  one-third  of 
a  mile  from  him,  she  changed  her  direction,  lu£Ebd,  and 
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bore  more  for  the  steftmer.  He  might  have  gone  clear, 
notwithstanding,  had  she  adhered  to  the  new  course ; 
but  fearing  she  would  not  leave  him  room,  he  slackened 
the  q)eed  of  the  steamer,  and  hailed  her  to  keep  away ; 
then  stopped  the  boat,  and  repeated  the  hail ;  the  man 
at  the  tiller  immediately  shoved  down  the  helm,  which 
luffed  the  sloop  directly  into  the  wind ;  at  the  instant 
that  movement  was  made,  he  rung  the  bell  to  back  the 
steamer,  and  the  sloop  came,  head  on,  hard  into  the 
steamer. 

This  statement  was  not  materially  varied  on  cross- 
examination.  He  was  still  more  emphatic  that  the 
doop  luffed  twice,  and  added  that  he  backed  his  boat 
twice,  once  at  the  instant  of  collision  and  again  to  keep 
clear  of  the  sloop  after  the  collision. 

The  pilot  is  confirmed  as  to  the  working  of  the  ma- 
chinery by  the  engineer  of  the  boat ;  and  the  declara- 
tions of  the  two  men  on  the  deck  of  the  sloop^made  on 
board  the  steamer  that  night  and  immediately  after 
the  sloop  simk,  are  proved,  in  which  they  represented 
that  the  sloop  had  luffed  once,  and  the  man  at  the  helm 
said  he  had  orders  from  the  forward  man  to  luff  again, 
and  at  the  same  time  to  bear  away. 

I  do  not  regard  these  declarations  of  much  moment 
if  entirely  credited ;  but  the  hasty  assertions  of  m^i 
under  such  circumstances,  in  the  confusion  and  fright 
of  the  moment,  and  in  answer  to  the  kind  of  question- 
ing which  most  likely  would  take  place,  would  weigh 
very  slightly  against  their  deliberate  statements,  when 
collected  in  mind  and  not  appearing  to  testify  und^ 
any  bias  or  prejudice,  and  not  discredited  in  character. 

The  intrinsic  evidence,  it  appears  to  me,  is  v^ 
cogent  against  the  representations  of  the  pilot 
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The  rdatiTe  and  actaal  speed  of  the  two  remds  is 
given  as  matter  of  conjecture,  and  no  dependence  can 
be  placed  on  either  for  accoracj. 

The  witnesses  of  the  libellant  estimate  the  eq»eed  of 
the  steamer  at  ten  to  twelve  knots;  the  engineer  sup- 
poses she  was  not  going  over  six  or  seven,  and  the 
pilot  judges  the  speed  of  the  sloop  much  greater  than 
any  person  on  board  1^,  or  sailing  in  her  oompaaj. 

Assoming,  however,  a  reasonable  medium,  and  that 
the  united  speed  with  which  the  two  vessels  were  ap- 
proaching each  other  was  ten  miles  the  hour,  they 
would  strike  in  two  minutes  from  the  time  the  pilot 
saw  the  sloop  lu£  The  engineer  estimates  that  as  the 
time  occupied  in  giving  two  signal  bells. 

No  evidence  is  given  that  a  sloop  deeply  laden,  and 
scarcely  more  than  floating  with  the  current,  could  be 
brought,  in  two  minutes,  by  any  action  of  her  helm,  from 
a  direction  heading  down  the  river  and  bearing  east- 
wardly,  to  one  westward  and  at  right  angles  with  a 
steamer  running  up  the  river.  The  inherent  probabili- 
ties are  forcibly  against  such  suppositioa 

But  that  statement  does  not  present  the  full  force  of 
the  presumption  against  the  statement  of  the  pilot ;  for 
he  testifies,  that  after  his  boat  was  stopped,  the  helm 
of  the  sloop  was  shoved  down,  which  luffed  her,  in  his 
words,  ^'  direcUy  raund^^^  and  brought  her  into  him 
nearly  head  on. 

The  sloop  must  have  been,  at  that  moment,  stand- 
ing down  the  river  in  a  direction  opposite  to  his,  and 
dose  beside  him,  to  enable  him  to  see  so  minute  a 
manoeuvre  in  a  dark  night,  and  it  would  require  great 
weight  of  evidence  to  convince  the  mind  that  she 
oould  have  been  brought  instantaneously  round  under 
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the  drcmnstaacea,  on  her  heel  as  it  were,  so  as  to  be 
driven  into  the  steamer. 

The  men  on  board  the  sloop  state,  that  when  the 
steamer  was  observed  stretching  over  from  the  east 
shore,  and  making  for  the  sloop,  she  was  luffed  some  to 
give  way  for  the  steamer  to  pass  under  her  stem,  and  was 
then  steadied,  and  was  holding  her  conise  down  the 
river  as  the  steamer  crossed  her  bows  and  struck  the 
bowsprit. 

The  pilot  of  the  EUza  Wright,  and  captain  and  pilot 
of  the  Van  Bnren,  both  near  the  Hamlet,  confirm 
this  testimony.  They  all  testify  that  the  steamer  was 
crossing  the  river  west,  and  west  northwest ;  she  ran 
down  to  the  Eliza  Wright,  and  a  light  being  shown 
from  that  vessel,  she  sheared  more  west,  and  attempted 
to  ran  under  the  bows  of  the  Hamlet,  about  halfway 
between  the  Eliza  Wright  and  the  shore,  and  struck  her 
bowsprit  This  was  within  two  minutes  after  passing 
the  EUza  Wright 

The  Van  Buren  was  a  few  rods  in  rear  of  the  Ham- 
let, running  in  her  wake,  and  the  captain  and  pilot 
give  the  same  statement  of  the  course  of  the  steamer, 
and  say  the  Hamlet  was  steering  directly  down  the  river 
when  the  collision  occurred. 

The  captain  of  the  Excelsior,  the  first  sloop  passed  by 
the  steamer  after  her  direction  distinctly  made  to  the 
west,  says  she  ran  dose  to  him,  so  near  that  he  thought  she 
was  coming  into  him,  and  that  he  kept  his  eye  on  her  tOl 
the  colMon,  apprehending,  fit>m  her  course  west  and 
northwest  amongst  sloops  in  that  part  of  the  river,  she 
would  run  foul  of  some  <me.  He  also  testifies  that  she 
was  bearing  west  at  quick  speed  when  he  heard  tlie 
crash. 
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The  daimaat  coDteDds  Hmt  the  maimer  tiie  bow- 
sprit of  ihe  doop  perforated  the  steamer  dem<»- 
sbrates  that  the  blow  was  given  bj  the  doop,  and  at 
almost  right  angles,  and  outweighs  the  opinicms  and  ocm- 
dnsionsof  all  the  witnesses  as  to  the  conraeof  the  steamer 
being  across  ihe  river,  and  confirms  the  statement  of  li« 
pilot  that  it  was,  on  the  contrary,  up  the  river. 

I  do  not  perceive  how  that  oonseqaence  foOows. 
The  blow  wonld  be  nearly  perpendicoUr  to  the  steamer 
on  the  hypothesis  of  their  witness,  as  die  was  croesing 
the  track  of  the  Hamlet  nearly  at  right  angles,  and 
mnst  necessarily  have  the  same  effect  in  that  podticm 
of  the  vessels  as  if  reversed,  and  ihe  steamer  was  head- 
ing up  the  river  and  the  doop  across  it.  More  force 
wonld  probably  be  given  the  blow  if  the  doop  hdd 
her  way  upon  the  wind  and  current  than  if  driven 
against  the  steamer  after  being  luffed  round. 

Either  mode  of  contact  would  account  for  the  effect 
produced,  and  it  cannot  accordingly  be  assigned  as 
exclusively  necessary  to  either. 

Nor  is  the  question  of  the  respondbility  of  the 
steamer  affected  by  the  fact  that  she  received  the  blow, 
and  was  not  directly  the  impinging  body. 

She  wrongfully  placed  herself  under  the  bows  of  the 
doop  in  her  toack,  and  when  the  doop  could  by  no 
moncBuvre  avoid  a  collision ;  and  she  is  in  law  answerable 
for  the  consequences  the  same  as  if  her  motion  had 
been  immediately  upon  the  doop. 

N^ligently  or  unskilfully  interpodng  one  vessel  in 
the  path  of  another,  which  the  latter  is  entitled  to  hold, 
and  under  circumstances  preventing  her  extricating 
herself^  renders  the  collision  and  the  injury  consequent 
upon  it  the  wrongful  act  of  the  vessel  so  interposed. 
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It  was  the  business  of  the  latter  to  get  ont  of  the  way 
of  the  former.  (2  Dods.  83 ;  Story  an  Bathnenta^  §  611 ; 
Abbott,  Perkins'  ecL  307.) 

The  sloop,  in  this  instance,  was  sunk  by  the  collision, 
and  went  down  almost  instantaneously*  I  think  the 
proo&  &8ten  the  blame  on  the  steamer,  and  she  must 
accordingly  be  held  responsible  for  the  entire  loss  sus- 
tained by  the  libellant. 

The  special  fact  ought  not  to  be  overlooked,  that  the 
steamer  was  running  in  a  dark  night,  at  her  ordinary 
speed,  amidst  a  thicket  of  vessels,  without  its  being 
shown  that  any  person  on  board  her  was  on  the  look- 
out except  the  pilot  at  the  wheel,  or  that  any  other 
person  was  at  the  time  on  deck.  This  was  a  most  cul- 
pable want  of  precaution  in  her  navigation. 

The  decree  must  be  entered  condemning  the  steam- 
boat in  the  damages  inflicted  by  the  collision,  and  it 
will  be  referred  to  a  commissioner  to  ascertain  and 
compute  the  amount 
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In  SB  tetioQ  m  nm  tat  m  eallMioD,  the  ucvcr  of  Um  owners  of  tko  aollidiiif 
Tonel  ftdmittiiig  CMte  to  their  prijodioe  will  preTeil  in  fitTor  of  tlie  UbdUufci 
•gaanel  the  tettimoBy  of  the  piloi  of  the  toimI  to  the  eantrwy. 

There  it  no  pontiTe  proTidon  of  Uw  eompdling  n  iteewhoet  ranning  on  intend 
weten  in  the  night  time,  to  enny  two  ngnel  ligfati,  one  in  her  bowe  end  the 
other  eupended  nbore  the  deek  et  her  rtem. 

The  preetiee  iten  HMiel  and  nsefU  one,  and  the  ominon  to  eet  tnem  willbe  eri- 
denee  of  eolpeble  negligence  in  the  eomplaining  Teael ;  bnt  if  the  pilot  of  the 
eoQiding  Te«el  dieeoven  her  bowe  end  heeding,  the  abeenee  of  a  head  li^ 
upon  her  ie  no  exeoee  for  the  ec^liMoii. 

The  mle  that  two  eteam  Tenels  going  in  opponte  direetion^  and  meeting  in  the 
night  time,  ehall  each  port  her  helm,  and  both  paae  to  the  larboard,  ie  not  of 
abflolote  obligation. 

When  one  iteamboat  ie  aaeending  a  riYer  at  her  larboard  aide,  within  wdj  or 
MTonty  feet  of  the  shore,  and  another  is  deoeending  on  her  etaiboaxd  ao  &r 
off  ae  to  leaye  ample  room  for  her  lafe  panage,  the  two  are  not  eo  meeting; 
within  the  sense  of  the  mle,  as  to  justify  the  deseending  boat  attempting  to 
Tim  in  shore  of  the  other,  or  to  require  the  latter  to  port  her  hslm  and  steer 
to  the  starboard. 

A  propeller,  heanly  laden,  gomg  up  the  Hudson  Birer  in  tiie  nighty  against  an 
ebb  tide,  is  Justified  by  the  usages  of  the  river  navigation,  and  upon  generat 
principles  of  marine  law,  to  hug  the  western  bank  at  or  near  Donderbannck 
Pointy  for  the  advantage  of  an  eddy  or  slacker  tide  supposed  to  be  found 
there,  and  other  boats  pasring  in  the  opposite  direetion  are  to  be  presomed 
cognisant  of  such  usage  and  opinions^  and  are  bound  to  take  precautions  ac- 
cordingly. 

The  question  of  culpable  negligence  is  not  detenninable  abeolutely  by  any  rule 
of  navigation.  These  roles  are  not  inflexible,  and  a  Tcssd  which  adheres  to 
them  in  form  may  still  be,  at  the  same  time,  gnOty  of  a  tortious  injuiy  to 
another  which  fsals  to  observe  them. 

The  passenger  steamboat  Santa  Clans,  going  down 
the  Hudson  River,  and  the  iron  steam  propeller  Ocean^ 
proceeding  np  the  river,  deeply  loaded  with  coal,  came 
in  collision  about  twelve  o'clock  on  the  night  of  the  5th 
of  June,  1846,  a  quarter  of  a  mile  above  Dunderbairack 
Point,  at  the  foot  of  the  Horse  Bace. 
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The  larboard  guard  of  the  Santa  Clans  was  broken 
ap,  the  outer  timber  wrenched  o£f  and  driven  nearly 
through  the  propeller,  breaking  a  hole  in  her  starboard 
bow,  and  was  found  passed  athwart  her  seventeen  feet 
under  her  upper  deck.  The  Santa  Glaus  received  great 
damage  in  her  guard  timbers,  wheel  paddles  and  arms. 

The  owners  of  the  propeller  attached  the  steamer, 
claiming  compensation  for  the  injuries  caused  by  the 
negligence  or  want  of  skill  of  the  persons  managing  her. 

The  case  set  up  by  the  respective  parties  by  the  libel 
and  answer  is  this : 

The  libel  alleges  that  the  propeller  is  owned  in  Phila- 
delphia, is  of  190  tons  burthen,  and  sailed  from  that 
port  for  Albany  and  Troy,  on  the  4th  of  June ;  that  on 
the  night  of  the  5th  she  was  violently  and  carelessly 
run  into  by  the  Santa  Glaus,  about  forty-two  miles  above 
New-York,  a  few  rods  above  Dunderbarrack  Point,  the 
propeller  then  having  two  signal  lights  burning,  one  at 
the  stem  and  the  other  at  the  main  gaff;  that  the  blow 
made  a  breach  in  her  starboard  bow,  siz  feet  in  length 
by  three  feet  in  width. 

That  the  tide  was  ebb  and  strong  and  wind  ahead,  and 
the  propeller  was  not  making  headway  exceeding  four 
miles  the  hour ;  that  to  avoid  the  strength  of  wind  and 
tide  tl^e  propeller  was  kept  close  to  the  west  side  of  the 
river,  not  more  than  three  or  four  rods  from  the  shore, 
after  leaving  Caldwell's  landing. 

That  on  doubling  Dunderbarrack  Point,  the  Santa 
Clans  was  discovered  coming  down  the  river  one-third 
across  from  the  eastern  shore,  and  apparently  heading 
directly  down  the  reach,  on  a  line  &r  eastward  of  the 
propeller  and  her  course.  That  the  propeller  continued 
dose  to  the  west  shore,  till  observing  the  Santa  dans 
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had  suddenly  changed  her  coarse  and  was  apparently 
heading  directly  for  the  propeller,  when  her  helm  was 
put  hard  a  port,  and  her  engine  was  stopped  and  backed^ 
so  that  her  headway  became  entirely  deadened,  and 
her  engine  kept  rapidly  backing  when  the  Santa  dans 
ran  upon  her  at  high  speed,  striking  her  on  her  star- 
board bow  with  the  larboard  bow  of  the  Santa  Clans, 
causing  the  injuries  before  specified. 

That  the  propeller  was  at  the  time  on  a  proper,  safe 
and  usual  course  in  navigating  that  portion  of  the  river, 
and  did  every  thing  promptly  which  ought  to  have 
been  done  to  avoid  the  collision,  and  that  it  was  out  of 
her  power  to  do  so ;  but  the  Santa  Clans,  with  ease  and 
safety,  could  have  avoided  the  collision  if  those  navi- 
gating her  had  not  unskilfully  and  negligently  steered 
across  and  upon  the  bows  of  the  propeller ;  and  that 
the  damage  was  occasioned  by  the  fault  and  misman- 
agement of  the  Santa  Clans,  and  not  that  of  the  pro- 
peller. 

The  answer  denies  generally  the  statement  of  par- 
ticulars made  by  the  libellants,  and  avers  that  the  facts 
were — ^That  at  about  midnight  of  the  5th  of  June,  the 
Santa  Gaus  was  running  down  the  river  on  the  usual 
and  proper  track  and  course,  with  an  ordinary  head  of 
steam,  and  at  the  rate  of  from  twelve  to  fifteen  miles 
the  hour,  and  at  a  quarter  of  a  mile  above  the  turn  of 
the  Dunderbarrack,  her  pilot  discovered  the  propeller 
below,  half  a  mile  to  the  southward  and  eastward,  and 
three  or  four  hundred  yards  frdm  the  western  shore, 
having  one  light  elevated  above  her  decks,  two  masts, 
and  her  sails  down,  and  he  supposed  her  a  vessel  at 
anchor,  her  head  being  up  the  river. 

That  the  pilot  and  crew  of  the  Santa  Clans  did  all 
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in  their  power,  and  exercised  proper  and  due  vigilance 
and  skill  to  avoid  the  collision,  and  that  it  was  caused 
by  the  wilful  ignorance,  carelessness  and  negligence 
of  the  master,  pilot  and  crew  of  the  propeller.   « 

That  it  is  usual  and  customary,  and  the  law  of  the 
river  for  steamboats  going  up  in  turning  Dunderbarrack 
Point,  to  keep  well  to  the  eastward,  so  as  to  leave  room 
for  boats  coming  down  to  make  that  turn  in  safety ; 
that  the  pilot  of  the  propeller  failed  so  to  do,  but 
headed  to  the  northward  and  westward  in  violation  of 
his  duty,  &c.,  &c. 

That  steamboats  meeting  on  the  river  are  each  bound 
to  port  their  helm  and  turn  to  starboard  or  the  right, 
so  as  to  pass  with  safety  to  the  larboard  of  each  other, 
but  the  pilot  of  the  propeller  ignorantly  and  carelessly 
neglected  so  to  navigate  his  vessel ;  but  on  the  contrary, 
starboarded  his  helm  and  steered  to  the  larboard. 

That  the  propeller  was  bound  by  law  and  the 
^osage  and  custom  of  the  river  to  carry  and  show  two 
sufficient  lights,  one  at  her  stem  and  the  other  raised 
above  her  stem,  but  that  she  had  at  the  time  no  light 
at  her  stem ;  and  that  at  the  time  of  the  collision  she 
was  widely  out  of  her  proper  track  and  place. 

The  answer  also  charges  the  ignorance  and  incompe- 
tency of  the  pilot  and  crew  of  the  propeller. 

The  points  contested  upon  the  hearing,  and  to  which 
numerous  witnesses  were  examined,  turned  chiefly  on 
the  inquiry  whether  the  propeller  was  guilty  of  culpsr 
ble  negligence  on  the  occasion  which  caused  the  colli- 
sion complained  o£  Those  charged  against  her  related 
to  her  position  in  the  river  and  her  proximity  to  the 
western  shore,  and  particularly  to  her  omission  to  dis- 
play a  stem  and  stem  light;  and  that  running  with 
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only  a  light  hoisted  above  her  stem  disabled  the  Santa 
Clans  determining  how  she  was  heading,  and  fix>in 
taking  proper  measores  to  avoid  her. 

Much  time  was  consumed  in  taking  proofe  on  that 
branch  of  the  defence.  It  was  overlooked  on  both 
sidesi  until  the  evidence  had  closed  and  the  argoment 
was  opened,  that  it  was  stated  in  the  answer  ^^  that  the 
pilot  (of  the  Santa  Clans)  discovered  a  vessel  with  two 
nuists  and  her  sails  down,  distant  about  half  a  mile  to 
the  southward  and  eastward,  and  about  three  or  four 
hundred  yards  from  the  western  shore ;  he  supposed  it 
to  be  a  schooner  at  anchor^  her  head  being  up  the 
river/'  This  dispenses  with  the  necessity  of  setting 
forth  in  detail  the  evidence  given  to  this  point  by  both 
parties. 

It  was  regarded  a  cardinal  fiw^  touching  the  ocmdi- 
tion  and  navigation  of  the  propeller,  to  ascertain 
whether  she  was  so  fitted  and  conducted  as  to  render 
it  uncertain  to  the  approaching  vessel  how  she  was 
heading,  and  the  explicit  declaration  of  the  daimants 
in  their  answer  that  the  pilot  knew  her  head  was  up 
the  river  being  considered  by  the  Court  conclusive 
against  them  on  that  point,  the  evidence  at  large  is 
omitted. 

The  other  facts  in  the  case  will  sufficiently  appear  in 
the  opinion  of  the  Court 

E.  C.  Benedict^  for  libellants. 

€ho.  F.  Schufeldtj  for  daimanta 

Bbtts,  J. — ^The  libel  and  answer  stand  in  flat  contra- 
diction in  respect  to  the  courses  and  positions  of  the 
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two  yeesels  immediately  preceding  the  coUisioiL  The 
statements  in  these  pleadings  do  no  more  than  form 
issues  between  the  parties  upon  all  the  material  &ct8 
connected  with  the  transaction,  except  in  one  particular, 
in  which  the  answer  makes  an  allegation  affording  evi- 
dence in  behalf  of  the  libeQants,  which,  in  my  judgment, 
disposes  of  that  branch  of  the  controven^. 

The  proof  is  pretty  satisfactory  that  the  propeller 
had  but  one  light  burning  at  the  time  she  was  first  seen 
from  the  Santa  Glaus.  The  one  placed  at  her  bow,  as 
the  night  came  on,  had  burned  out,  or  was  extinguished 
without  the  knowledge  of  her  crew,  when  the  two  ves- 
sels came  in  sight  of  each  other. 

The  testimony  of  masters  and  pilots  experienced  in 
the  navigation  of  the  river  prove  clearly  that  placing 
one  light  above  the  stem  of  a  steamer,  and  another  in 
her  bows,  is  of  essential  aid  to  vessels  meeting  her  in 
determining  her  true  position  and  course.  The  law 
requires  at  least  one  light  to  be  plainly  exposed,  (Act 
July  7, 1838,  §  10,)  and  the  practice  of  exhibiting  two 
in  the  above  arrangement  has  become  so  general  as 
to  authorize  the  presumption  that  navigators  will  be 
governed  by  the  expectation  that  all  steamers  in  mo- 
tion in  the  night  time  conform  to  it 

The  necessity  or  value  of  this  trim  consists  in  its 
furnishing  a  sure  means  to  vessels  nearing  her  to  de- 
termine the  direction  of  her  head.  This  the  experts 
almost  unanimously  testified  could  not  be  ascertained 
by  the  stem  light  without  the  aid  of  a  head  light  The 
omission  of  that  signal,  without  other  equivalent  warn- 
ing, would,  in  my  opinion,  show  the  propeller  guilty 
of  negligence  or  misconduct,  and  would  excuse  the 
Santa  Claus  in  not  employing  higher  care  and  precau* 
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tion  for  avoiding  her.  {BttUock  y.  Stecmboat  Lamar^ 
8  Law  Bep.  276.) 

That  ground  of  defence  is  taken  firom  the  claimanti 
by  their  answer,  and  they  mnst  be  held  to  have  known 
the  position  and  direction  of  the  propeller,  as  well  from 
seeing  her  stem  light  and  the  direction  of  her  head  or 
bows,  as  if  a  light  had  been  at  her  stem  also.  Steamera 
are  not  required  by  positive  law,  nor  any  authenticated 
custom  of  the  maritime  law,  to  carry  and  exhibit  a  light 
both  on  the  stem  and  stem  when  running  in  the  night 
time.  It  has  become  a  common  and  commendable 
practice  to  do  so,  particularly  in  the  navigation  of  inland 
waters,  as  an  increased  measure  of  precaution.  It  would 
undoubtedly,  in  this  instance,  have  afforded  the  Santa 
dans  a  better  means,  in  connection  with  the  stem  Ught, 
to  determine  the  bearing  of  the  propeller  than  she  could 
derive  from  the  exhibition  of  a  stem  light  alone,  and 
that,  in  a  nautical  point  of  view,  is  all  the  importance  of 
having  two  lights.  The  act  of  Congress  (July  7,  1838, 
§  10,)  compels  steam  vessels  to  carry  one  or  mote  sig^ 
nal  lights  at  night  No  edict  of  any  maritime  code  is 
shown  requiring  more  than  one  to  be  exhibited.  And 
it  is  of  no  consequence  whether  any  light  is  shown,  if 
the  approaching  vessel  has  plain  notice  without  it,  of 
every  thing  its  exhibition  could  communicate.  Here 
the  pilot  of  the  Santa  Glaus  saw  the  bow  of  the  pro- 
peller. That  supplied  him  a  range  line  to  her  st^n, 
and  thus  apprised  him  whether  she  was  at  anchor  swing- 
ing on  the  tide,  or  moving  towards  him  on  a  direct  or 
oblique  line. 

The  only  essential  &ct,  then,  to  be  determined  is, 
whether  the  propeller  was  in  a  wrong  position,  or  was 
unskilfully  or  carelessly  navigated  in  reference  to  the 
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course  and  position  of  the  Santa  Glaoa  If,  howeTer, 
the  claimants  became  in  that  manner  apprised  of  the 
heading  of  the  propeller,  the  blame  of  the  collision 
wonld  be  cast  upon  them,  leaving  no  gronnd  of  excuse 
because  notice  was  not  given  of  h^  direction  by  a  sig- 
nal light  at  her  head.  The  maritime  law  settles  no 
determinate  course  or  direction  vessels  are  bound  to 
take  when  approaching  each  other.  The  exigencies 
of  the  particular  case  must  govern.  There  are  general 
rules  of  navigation  which  furnish  guides  on  ordinary 
occasions,  but  ihey  do  not  necessarily  excuse  or  charge 
fault  or  liability  in  all  cases  of  collision* 

One  of  those  usages  and  rules  is,  that  steamboats 
running  in  opposite  directions  shall,  when  meeting  on 
coincident  or  approximating  lines,  port  their  helms  or 
bear  off  to  starboard,  and  thus  give  each  other  a  berth 
to  larboard  The  usages  in  the  United  States  and  the 
Trini^  Rules  in  England  recognise  this  mode  of  navi- 
gation as  the  proper  one  to  be  pursued,  and  a  deviation 
from  it  will  raise  a  presumption  of  want  of  skill  and 
good  conduct  in  the  vessel  committing  such  deviation* 
But  none  of  those  rules  are  absolutely  inflexibla  They 
give  way  and  accommodate  themselves  to  emergencies 
as  they  arise.  They  are  employed  as  standards  by 
which  Courts  of  Admiralty  regulate,  in  a  general  sense, 
their  appreciation  of  the  care,  akiU  or  fidelity  with 
which  tiie  respective  vessels  have  performed  thar  du- 
ties in  case  of  a  collision.  (  Westminiter  Review^  No. 
42,  Sept  1844;  3  Kent,  280;  The  Hope,  1  IT.  Rob. 
157;  The  Frumd,  1  W.  Bob.  478;  Abbott,  308.)  And 
this  State  has,  by  statute,  established  a  like  provision. 
(1  J2.&682,  §1.) 

It  is  not  definitely  setUed  what  the  hearing  of  ap* 
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proaching  yeasels  must  be  towards  each  other  to  oon- 
atitute  a  meeting^  within  the  legal  import  of  the  term. 
It  probably  would  be  understood  to  signify,  that  when 
the  advance  of  the  vessels  in  a  common  direction  which 
most  apparently,  if  continned,  bring  them  into  collision^ 
each  most  then  change  her  course  by  bearing  off  to 
the  right,  or  show  adequate  reasons  excusing  that 
movement. 

The  purpose  and  spirit  of  these  laws  of  navigation 
aim  at  the  safety  of  the  vessels.  The  method  designated 
is  wholly  secondary,  and  every  rule  is  satisfied  when 
the  vessels  go  clear,  although  they  pass  each  other  on 
the  starboard  side  and  in  near  contiguity.  (^TheFriehd^ 
1  17.  Bob.  478.)  It  is  eminently  proper  that  a  strict 
observance  of  any  of  these  regulations  should  be 
avoided  when  there  is  a  plain  risk  in  adhering  to  them, 
and  it  is  entirely  in  the  power  of  either  vessel  to  escape 
a  collision  by  departing  from  the  methods  prescribed 
by  the  rules. 

But  I  should  think  this  a  case  in  which  the  customary 
mode  of  porting  the  helm  was  properly  adopted  by 
the  Santa  Clans,  provided  the  evidence  showed  that 
the  two  boats  were  meeting  in  the  sense  of  the  rule, 
when  she  bore  off  to  the  right. 

In  the  agitation  and  confusion  necessarily  attendant 
upon  a  collision  in  the  night  time,  it  must  always  be 
difficult  to  determine,  with  reasonable  c^i^inty,  how 
either  vessel  was  conducting  at  the  moment,  or  what 
would  have  been  the  best  measure  either  or  both  could 
have  pursued  in  the  exigency  to  avoid  or  lessen  the 
danger. 

In  the  present  case,  when  the  danger  of  collision 
WES  discovered  to  be  imminent,  the  two .  vessels  were 
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crowded  towards  the  west  shore,  the  persons  on 
board  of  each  believing  the  other  vessel  was  fiurthesk 
out  in  the  river,  and  pressing  on  them  from  that 
direction. 

It  is  testified  by  the  pilot  of  the  Santa  Clans  and 
several  hands  on  board  her,  that  they  observed  the  pra^ 
peller  down  the  river,  east  of  their  course,  and  head- 
ing westwardly  towards  them,  and  they  ported  their 
wheel  once,  and  quickly  repeated  the  movement,  press- 
ing it  down  imtil  their  boat  was  brought  within  fiffy 
feet  of  the  west  shore,  where  the  propeller  drove  into 
her,  bows  on,  just  abreast  her  wheel  guards,  and  fiffy 
feet  aft  her  stem.  It  is  incredible  that  those  witnesses 
could  have  been  aware  of  the  nearness  of  their  vessel 
to  the  west  shore  when  they  made  that  movement,  for 
it  involved  her  inevitable  destruction  had  she  not  been 
intercepted  by  the  propeller.  She  was  arrested  in  full 
speed  at  fifty  feet  from  the  shore.  Nothing  in  her 
power  to  do  could  have  saved  her  at  that  point  fit>m 
going  head  on  upon  the  rocks. 

The  pilot,  engineer  and  firemen  of  the  propeller  tes- 
tify that  the  Santa  Glaus,  immediately  before  the  col- 
lision, varied  her  course  from  one  straight  down  the 
river  and  well  east  of  them,  to  the  starboard,  and 
directly  towards  them,  and  came  down  upon  them 
whilst  they  were  endeavoring  to  escape  her,  just 
passing  her  stem  across  the  propeller,  and  striking 
her  starboard  bow  with  the  larboard  guards  of  the 
Santa  Glaus,  and  with  such  force  as  to  break  off  the 
&cing  of  her  guard  and  drive  it  entirely  through  the 
propeller. 

The  disaccord  in  the  opinions  of  the  witnesses  as  to 
particulars  connected  with  the  collision  would  naturally 


438  CASES  IN  ADIOBALTY. 

arise  from  the  perturbatton  of  the  moment,  and  flie 
different  positions  from  which  olijects  irere  viewed  bj 
them,  and  the  Conrt  B&ght  be  compdled,  if  the  testi- 
monj  was  confined  to  the  fiu^ts  obseryed  when  the  yes- 
seb  were  in  the  act  of  striking,  to  regard  the  fiinlt  as 
inscrutable,  or  equally  imputable  to  both  parties.  But 
it  seems  rerj  plain  to  my  mind,  from  all  the  circom- 
'Stances  in  proof,  that  the  pflot  of  the  Santa  dans  mis- 
took the  position  of  the  propeller,  from  the  time  he 
first  observed  her,  and  that  her  position  and  course  was 
idwayswestward  of  his  position  and  course,  and  not  to  the 
eastward,  as  he  supposed,  and  under  that  misapprehen- 
sion he  made  the  desperate  attempt  to  crowd  his  ves- 
sel between  the  propeller  and  the  sbare,  thinking,  no 
doubt,  he  was  several  hundred  yards  east  of  it 

The  testimony  of  Babcock,  May  and  Bradley,  on 
board  the  propeller,  is  podtive  that  she  was  running 
dose  to  the  west  shore,  within  a  distance  of  fonr  at 
five  rods.  The  pilot  states  that  he  hugged  the  rooks  as 
near  as  was  safe.  This  evidence  is  corroborated  by 
Peter  Tan  Elton,  who  observed  the  progress  of  the 
boat  from  his  vessel,  (anchored  near  Oaldwell's ;)  he 
says,  ^^  she  sheered  in  near  Caldwell's,  dose  to  the  shore, 
and  kept  close  round  the  point,  going  round  it  a  short 
distance  from  it 

Although  Morey,  pilot  of  the  Santa  Clans,  ConkHn 
and  Turner,  who  were  in  the  whed-house  with  him,and 
Hubbard,  a  deck  hand,  all  testify  that  the  propdlw, 
irfaen  seen  by  them,  was  three  or  four  hundred  yards 
eastward  of  the  point,  (or  one-tUrd  of  the  width  of 
the  river,)  and  east  of  the  Santa  Claus,  so  fiur  as  to 
leave  ample  room  for  the  latter  to  pass  to  the  west, 
yet  this  is  only  matter  of  opinion  and  estimate ;  they 


OGTOBBR;  1846.  48» 


The  SanU  Caain. 


point  to  no  fixed  objects  which  enabled  them  to  form 
that  judgment  or  verifj  its  justness. 

The  answer  is  probably  incorrectly  copied  in  stating 
*'  the  Santa  Glaus  was  a  quarter  of  a  mile  abovethetum, 
(at  the  point,)  when  die  discovered  the  propeller,  about 
half  a  mile  to  the  southward  and  about  three  or  four  hun« 
dred  yards  from  the  western  shore^"  because  the  testi- 
mony of  the  pilot  and  other  witnesses  speaking  to  that 
fetct  all  represent  the  Santa  Claus  as  one-half  or  a  mile 
above  the  point  wh^i  they  discovered  the  propeller  to 
be  in  motion,  and  they  allege  the  collision  actuiJly  took 
place  a  quarter  of  a  mile  above  the  point  This  must 
manifestly  be  what  the  daimante  intended  to  aver  in 
&eir  answer. 

The  preponderance  of  evidence  upon  these  state* 
ments  is  clearly  with  the  libellanta  Their  witnesses, 
all  on  the  propeller  but  one,  speak  with  certainty  as  to 
her  position  in  relation  to  the  west  shore,  a  line  of  land 
almost  within  their  reach,  whilst  those  of  the  claimants 
were  out  in  the  river  upon  a  vessel  moving  rapidly, 
and  they  judge  from  the  apparent  bearing  of  a  high 
light,  distant  from  them  half  a  mile  or  a  mile,  and 
looked  at  in  the  night  time  in  thick  weather.  In  these 
circumstances  it  would  be  more  probable  they  would 
mistake  largely  her  distance  from  the  shore  than  that 
her  officers  and  crew  could. 

The  facts  proved  on  both  sides,  moreover,  support  the 
superior  accuracy  of  the  libellants'  witnesses  on  this  point 

The  vessels  came  together  eighty  rods  above  the 
point,  and  only  fifty  or  sixty  feet  (between  three  and 
four  rods)  from  the  west  shore.  They  were  running 
at  the  relative  speed  of  four  to  one^  the  Santa  Claua 
going  twelve  to  seventeen  miles  the  hour  and  the  pro- 
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peller  three  to  fonr,  and  accordingly  the  former  would 
come  down  the  river  a  mile  whilst  the  latter  was  aa- 
ceding  a  quarter  of  a  mile,  and  assuming  that  the  Santa 
Clans  was  at  either  point  of  distance  testified  to  by 
her  pilot  and  crew^  above  the  place  of  collision  when 
she  sheered  off  westwardly,  it  would  be  physically  im- 
possible that  the  propdler  could  have  advanced  up  the 
river  three-quarters  of  a  mile,  and  westwardly  three  or 
four  hundred  yards,  during  the  time  the  Santa  Claus, 
at  her  high  speed,  was  descending  one-half  a  mile  or  a 


The  direction  of  the  propeller  westwardly,  observed 
by  the  Santa  Clans,  could  not  have  been,  tlierefore,  as 
supposed  on  board  the  latter,  a  course  commenced 
whilst  the  former  was  still  below,  and  several  hundred 
yards  east  of  the  point,  but  must  have  been,  as  described 
by  the  pilot  of  the  propeller,  her  direction  on  taming 
the  point  of  rocks  and  hugging  close  to  the  west  shore, 
which,  according  to  the  chart  and  diagrams  of  the  river 
in  proof,  would  necessarily  lead  her  to  steer  and  head 
N.  W.  and  W.  N.  W. 

It  is  palpable  that  the  pilot  of  the  Santa  Claus  must 
have  miscalculated  the  distance  of  the  propeller  firom 
him  and  the  shore,  when  he  made  his  dieer  west,  and 
followed  it  by  a  second  one  to  counteract  her  bearing  in 
that  direction.  His  movements  made  after  he  had 
passed  Yan  Wagenen's  Island  would,  consistently  with 
all  the  testimony,  account  for  his  intercepting  the  pro- 
peller at  the  spot  the  two  vessels  struck. 

The  diagrams  and  the  line  of  courses  described  by  the 
diff<n*ent  experts,  and  concurred  in  by  those  managing 
the  Santa  Claus,  connected  with  llie  testimony  in 
the  cause,  demonstrate,  to  my  judgment,  that  the  enxir 
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was  wholly  on  the  part  of  the  Santa  Glaus,  and  that  if 
she  had  not  sheered  to  the  west,  bnt  had  held  the 
conrse  she  had  been  running  to  the  moment  of  porting 
her  helm,  she  would  have  gone  widely  to  the  east  of 
the  propeller,  or,  had  only  one  sheer  been  made,  would 
have  cleared  her.  A  slight  angle  of  deviation  to  lar- 
board, commenced  three  or  four  hundred  yards  off, 
would  certainly  have  brought  the  Santa  Claus  east  of 
the  track  of  the  propeller;  because  she  had  been 
worked  round  at  right  angles  to  the  shore  when 
brought  into  collision,  in  running  less  than  that  dis- 
tance on  her  sheer  to  starboard.  The  effort  to  get 
the  shore  side  under  a  wrong  impression  of  the  true 
distance  and  course  of  the  propeller,  thus  brought  the 
Santa  Claus  almost  perpendicularly  across  the  path  of 
the  latter;  indeed  a  tangent  further  round,  for  her 
port  guards  struck  the  starboard  bow  of  the  propeller. 

The  true  position  of  the  two  vessels  relative  to  each 
other,  and  their  respective  movements  being  thus  as- 
certained, the  remaining  inquiry  is,  whether  the  pro- 
peller had  wrongfully  placed  herself  in  the  way  of  the 
Santa  Claus,  or,  which  is  the  same  thing,  whether  she 
was  blameable  for  not  going  to  the  eastward  of  the 
latter. 

The  lights  of  the  Santa  Glaus  were  distinctly  seen 
when  she  came  round  the  Nose,  by  the  pilot  of  the  pro- 
peUer,  the  latter  then  being  off  the  point  of  rocks,  pro- 
bably fix>m  one  to  two  miles  distant  from  the  Santa 
Claua  He  had  before  determined  to  run  close  to  the 
west  shore,  and  accordingly  took  no  precautions  in  re- 
spect to  the  Santa  Glaus,  leaving  her  an  abundant 
breadth  of  channel  to  &e  east 

Admitting  that  the  two  vessels  ware  at  that  time  on 
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Ibe  suie  nordi  and  south  line,  on  the  track  proper  fnr 
the  Santa  Clans  to  pnrsae,  and  which  the  pilot  of  the 
propeller  was  boond  to  suppose  she  would  hold,  waa  he 
required  to  go  east  of  that  line,  so  as  to  keep  the  Santa 
Qiuis  on  his  larboard  side,  or  could  he  justifiably 
course  up  along  shore  west  of  it  ? 

The  usage  or  law  is  by  no  means  peremptory  or  in- 
fleziblei  that  steamboats  shall  eadi  steer  to  the  ri^ 
when  aj^roaching  and  meeting  on  the  same  tradu 
Like  other  general  rules  this  must  yield  to  the  necesn- 
ties  and  reason  of  particular  cases,  even  when  the  ves- 
sels are  brought  into  dangerous  proximity,  and  eadi 
relies  upon  the  other  that  her  moy^oiente  will  conform 
to  that  rule.  {Ahhott,  311,  312,  §  4.)  Reefe  or  shoals, 
or  other  impeidiments  in  the  way,  eddies,  currents  or 
tides  may  impede  or  prevent  one  vessel  observing  the 
rule  on  her  part,  and  cast  on  the  other  the  duty  of 
avoiding  her ;  or  she  may  take  a  course  opposite  to 
that  indicated  by  the  rule  when  there  is  reasonable 
ground  to  believe  such  proceeding  necessary  to  her 
safety  or  more  secure  navigation. 

In  the  case  of  The  FnendSj  Dr.  Lushington  discusses 
the  effect  of  extraordinary  contingencies,  and  holds  that 
they  must  afford  exceptions  to  the  standing  rule,  how* 
ever  positive  ite  terms  may  be,  and  in  that  case  admitted 
a  vessel,  though  out  of  the  required  course,  to  recover 
damages  sustained  from  a  collision  in  that  situation. 
(2  W.  Bob.  485.)  A  circumstance  adverted  to  as  <rf 
weight  in  that  case  also  existe  in  this,  that  the  vessel  was 
deviating  from  the  course  prescribed  by  the  rule  of  navi* 
gation  with  a  view  to  a  more  fiivorable  state  (tf  tide. 

The  testimony  of  the  pilot  of  the  propeller  is  cono- 
borated  by  that  of  experts  upon  the  river,  that  in  a 
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ttrong  ebb-tide  there  is  a  species  of  eddy  or  reaction 
of  tide  dose  in  by  Oaldwetfs  or  the  point,  which  aids 
a  vesflel  ascending ;  and  even  if  this  was  a  mistaken 
opinion,  the  pilot  should  be  presumed  to  have  acted 
under  an  honest  persuasion  that  such  was  the  fact,  and 
to  have  gassed  close  up  the  west  shore  to  avail  himself 
of  that  advantage,  his  vessel  being  heavily  loaded  and 
of  feeble  propelling  power. 

This  consideration  would  be  of  weight  to  show  that 
he  was  not  proceeding  negligently  and  improvidently 
in  that  direction,  but  I  think  the  fair  weight  of  evi- 
dence proves  an  advantage  was  to  be  obtained  by  him 
IB  that  mode  of  navigation,  and  it  was  liie  duly  of  the 
Santa  Olaus  to  have  anticipated  that  slow  vessels  might 
be  found  at  such  state  of  tide  in  that  locality,  and 
■haped  her  couise  to  meet  the  contingency. 

This  case  was  a  disastrous  one  to  the  Santa  Glaus, 
both  in  injuries  to  the  boat,  and  more  especially  in  the 
destruction  of  the  life  of  a  person  on  board ;  and  from 
the  nature  of  her  employment,  as  well  as  the  character 
of  her  officers  and  crew,  no  imputation  can  justly  be 
made  of  want  of  skill  for  her  management^  or  of  an 
anxious  desire  to  employ  it^  so  as  to  protect  herself 
and  other  vessels  she  might  encounter. 

But  on  the  evid^ice  I  am  constrained  to  say,  that  on 
the  occasion  in  question  she  was,  through  mistake  and 
want  of  proper  precaution,  put  o£f  the  proper  course, 
so  as  to  bring  her  into  collision  with  the  libellants' 
vessel,  and  cause  an  injury  to  the  latter,  which  the 
owneiB  of  the  Santa  Clans  are  bound  to  indemnify. 

I  shall  accordingly  decree  that  tiie  Hbellants  recover 
their  damages  occasioned  by  the  collision,  and  that  the 
Santa  Glaus  be  condemned  in  the  amount 
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It  must  be  referred  to  a  oonuninioner,  upon  the 
proo&  in  Court  and  other  pertinent  evidenoe,  to  in* 
quire  into,  ascertain  and  report  these  damages  to  this 
CourL* 


The  Steamboat  New* Jbbset. 

In  the  TiJuAtion  of  damages  eaiiBed  by  a  ooUiaioii,  the  owner  of  the  iijimA 

TeMel  if  entitled  to  be  reoompeofled  to  the  amonDt  of  hia  entire  loaiL 
When  the  Talne  of  the  veeeel  injured  is  only  impaired,  the  measoM  of  daraagsa 

▼31  be  the  som  required  to  reinstate  her  to  the  eondition  she  waa  in  ai  tha 

time  of  collision ;  if  she  is  a  total  1osb»  her  market  price  or  yalne  at  the  ^m^ 

will  be  the  criterion. 
The  colliding  tcsbcI  cannot  diminish  the  allowaace  of  her  maritet  valne  by 

proTing  her  actual  worth  to  be  less,  because  of  her  age,  imperfect  buHd  or 

the  state  of  her  timbers. 
A  common  earner  by  water  is  not  liable  for  the  loas  of  cargo  by  coIlisioB  ai 

sea;  but  if  a. commissioner  reports  damages  for  that  cause,  an  eaDseption  will 

not  lie  to  the  report  to  try  the  legality  of  the  decision,  it  being  a  question  on 

the  maritSi 
Relief  must  be  had  by  motion  to  Tacate  the  report  as  not  within  the  scope  af 

the  order  of  reference,  or  for  a  rehearing  before  the  Court  on  the  merits. 
When  scTcn  exceptions  are  filed  to  a  commissioner's  report,  and  six  are  8Q»> 

tained  by  the  Courts  costs  will  be  allowed  therefor,  to  be  deducted  ftom  Iha 

amount  decreed  to  the  libellant 

A  DEOBEE  having  been  rendered  in  this  canse  that 
the  libellant  recover  against  the  steamboat  New-Jersej 


*  Hie  aboTC  case  was  remoTcd  by  appeal  to  the  Circuit  Court,  where  "  the 
answer  was  amended,  and  a  large  amount  of  additional  CTidence  was  taken 
which  Taried  the  case  altogether  from  that  presented  below;"  and  in  OcUh 
bar  Tenn,  1848,  the  dediioii  of  the  District  Court  was  rerersed.  (1  BlafaV. 
0,  a  B.  870.) 

Ko  opinion  at  large  was  giTcn  by  the  drouit  Courts  and  the  dedrion  of  tiia 

Ooort  below  is  therafora  raportad.— A^ib 
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the  damages  aiistained  by  the  sloop  Hamlet,  and  the 
cargo  on  board,  it  was  referred  to  a  commissioner  of 
the  Court  to  ascertain  and  compute  the  amount  of  such 
damages;  and  having  heard  the  evidence  submitted 
and  tixe  arguments  of  counsel,  he  reported  that  he 
found  the  sloop  at  the  time  of  the  collision  was  worth 
three  thousand  dollars,  and  the  cargo  was  worth  five 
hundred  and  twenty-eight  dollars. 

Upon  the  coming  in  of  the  report  exceptions  were 
filed  to  it  by  the  claimants,  on  the  following  grounds : 

1st  That  the  value  of  the  sloop  reported  by  the' 
commissioner  was  above  her  real  worth. 

2d.  That  the  commissioner  had  given  undue  weight 
to  the  opinions  of  witnesses  as  to  such  value,  and  had 
not  determined  it  by  the  facts. 

3d,  4th  and  5th.  That  in  appraising  her  value  he 
had  not  made  proper  deductions,  because  of  her  age, 
unsoundness  and  other  defects. 

6tL  The  commissioner  has  allowed  a  greater  amount 
than  it  would  have  cost  to  have  raised  the  sloop,  put 
her  on  the  ways  and  repaired  her. 

7th.  That  the  commissioner  allowed  the  owner  of  the 
vessel  $528  35  for  the  cargo  on  board,  which  did  not 
belong  to  him ;  that  the  sum,  also,  was  more  than  its 
value;  that  the  amount  of  freight  should  have  been 
deducted  from  the  value  of  the  cargo. 

These  exceptions  were  argued  by 

C.  Van  Santvordj  for  the  claimants. 

R  Burr  dk  R  0.  Benedict,  for  the  libellant 

Betts,  J. — ^Twenty  witnesses  were  examined  before 
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the  (XHQiiiiflsioiier  in  rdation  to  the  Tshie  of  the  Ham- 
let|  and  their  testimony  has  been  reported  in  fhll  to 
theConrt 

On  examining  it  carefhOj,  I  am  satisfied  the  commis* 
sioner  has  not  over  estimated  the  value  of  the  yeasel  at 
the  time  of  the  collision.  The  owner  is  entitled  to 
have  the  vessel  estimated  at  its  market  valne  at  the 
time  of  her  destmction.  His  loss  is  the  price  it  would 
produce  on  sale.  The  claimants  cannot  overcome  that 
evidence  by  proving  the  vessel  worth,  intrinsically,  less 
mon^,  because  of  her  insufficient  build,  her  old  age,  or 
the  actual  state  of  her  timbers.  These  considerationB 
are  of  weight  on  an  appraisement  of  a  vessel,  but  they 
afford  no  certain  criterion  of  her  market  price.  The 
evidence  of  the  claimants  does  not  show  she  was  ap- 
parently below  the  value  of  craft  of  her  class  and  age. 

There  is  no  right  of  abandonment  to  the  owner  of  a 
colliding  vessel  because  of  any  injury,  less  than  a  total 
loss  by  collision.  The  damages  arising  fix>m  collisions 
are  compensated  at  the  amount  of  actual  loss  sustained 
by  the  injured  vessel  {The  Amiable  Nancy ^  3  WheaL 
046.) 

Accordingly,  if  the  injured  vessel  is  left  in  existence, 
and  in  possession  of  her  owner,  he  must  prove  the 
amount  of  his  loss  over  and  above  what  remains  to 
him.  He  is  to  be  indemnified  the  expense  of  replacing 
her  in  the  conditio)!  she  was  when  the  injury  was  re- 
ceived. (^AbboU^  300.)  The  collision,  in  this  case, 
occurred  in  October,  1845. 

The  sloop  lay  under  water  at  the  place  until  June, 
1846,  when  she  was  raised,  at  an  expense  of  $500  to 
the  owner,  and  could  have  been  placed  on  the  ways 
ready  for  repairs  for  $25  more. 
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The  co6t  of  repairing  her  was  then  carefblly  esti* 
matedf  and  it  is  proved  she  conld  then  have  been  re* 
paired  and  placed  in  aa  good  a  condition  aa  at  the  time 
of  the  collision,  including  new  sails,  for  a  smn  not 
exceeding  $1,350.  To  this  would  be  added  the  ex- 
pense  of  raising  her,  and  placing  her  on  the  ways 
ready  for  repairs,  $525,  the  whole  being  $1,875. 

Notiiing  was,  however,  done  with  her,  and  she  was 
suffered  to  remain  under  water  until  September,  when 
other  ship-wrights,  who  examined  her,  proved  her  hull 
was  not  worth  repairing ;  one  valued  it  at  $250,  and 
two  testified  that  it  would  not  pay  the  cost  of  breaking 
up  for  fire-wood. 

The  first  survey  and  examination  of  the  sloop  was 
careful  and  thorough,  and  affords  more  satisfactory 
evidence  of  her  true  condition  than  the  opinions  of 
those  who  subsequently  looked  at  her  cursorily  only, 
and  after  she  had  been  three  months  under  water. 

The  libellant  does  not  prove  that  he  tendered  the 
wreck  to  the  steamboat,  or  demanded  the  means  of  re- 
pairing her,  and  accordingly  it  must  be  assumed  that 
his  claim  of  damages  had  relation  to  her  condition  at 
the  time.  The  damages,  then,  which  he  can  rightfully 
recover,  must  be  limited  to  what  would  have  restored 
her  to  the  condition  she  was  in  when  injured,  adding  a 
proper  allowance  for  loss  of  her  services  during  the  time 
reasonably  required  for  her  reparation. 

No  evidence  was  taken  by  the  commissioner  showing 
how  long  a  time  would  have  been  necessary  to  repair 
her  after  she  was  raised,  nor  what  would  be  afair  oomr 
pensation  for  that  loss  of  time.  The  allowance  for  loss 
of  the  services  of  the  vessel  should  not  commence  prior 
to  the  efforts  put  on  foot  to  raise  her.    No  proof  ia 
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given  showing  that  the  work  conld  not  have  been  done 
as  well  in  November  as  May  and  Jane,  and  the  owner 
onght  not,  therefore,  to  be  allowed  against  the  steam- 
boat any  time  he  voluntarily  lost  in  regaining  his 
vessel 

As  the  testimony  stands,  therefore,  I  am  of  opinion 
that  the  libellant  is  only  entitled  to  recover  $1,875  for 
the  injury  to  the  Hamlet  He  may,  however,  upon  pro- 
per application,  obtain  leave  to  go  again  before  the  com- 
missioner to  establish  more  distinctly  this  class  of  daima 
I  accordingly  so  &r  allow  the  six  first  exceptions  to 
the  commissioner's  report  as  to  deduct  $925  from  the 
value  of  the  vessel  reported,  and  order  that  the  libel- 
lant recover  therefor  $1,875. 

The  seventh  exception  is  to  the  allowance  of  $528  25 
for  the  cargo  on  board ;  and  the  material  question  un- 
der that  exception  relates  to  the  competency  of  the 
owner  of  the  vessel  to  sue  in  his  own  name  for  that 
loss. 

The  owner  of  a  vessel  is  not  liable  for  the  loss  of 
goods  shipped  on  board  his  vessel  occasioned  by  a  col- 
lision at  sea,  where  no  blame  is  imputable  to  him, 
(Story  on  Bail  §  512 ;  Ibid.  §§  514, 518,  and  cases  there 
collected,)  and  when  by  the  bill  of  lading  the  perils 
of  the  sea  are  excepted.  (Abbott^  472,  473.)  It  is 
held  that  such  exemption  is  implied  in  all  cases  of  car- 
riage by  water.  (GouJd^  J.y  1  Conn,  R  487,  and  12 
Cimn.  R  410 ;  1  Nott  &  McCord,  170.)  And  it  would 
seem  that  usages  of  the  particular  place  or  business  is 
made  of  important  weight  in  determining  the  liability 
of  t£;afer  carriers.  (3  Zieni,  217.)  Without  proof,  then, 
that  the  libellant  had  paid  for  the  cargo,  or  made  himself 
liable  for  it,  and  thus  become  equitably  assignee  of  the 
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owner's  right,  this  objection  ought  probably  to  have 
prevailed  if  made  on  the  hearing  upon  the  merits. 

:  But  it  is  too  late  to  raise  the  question  on  ezceptions  to 

the  report  of  a  commissioner.  The  authority  of  that 
officer  extended  no  further  than  to  consider  and  decide 

I  points  of  fact  and  evidence,  and  an  exception  to  his 

report  does  not  bring  in  review  issues  upon  the  merita 
The  remedy  of  the  claimants  would  be  by  motion  to 
reject  the  report,  as  not  within  the  provision  of  the 
order  of  reference,  or  to  allow  a  re-hearing  on  the 
merits.     This  exception  is  accordingly  overruled. 

The  claimants  may  be  protected  against  the  hazard 
of  an  after  suit  by  the  owner  of  the  cargo,  on  applica- 
tion to  the  Court  to  stay  this  portion  of  the  recovery 
in  Court  until  the  release  of  the  claimants  is  filed  by 
the  owner  of  the  cargo. 

The  libellant  will  recover  $2,403  35,  with  his  costs 
to  be  taxed,  deducting  therefrom  the  taxed  costs  of 
the  claimants  upon  the  six  first  exceptions  to  the  com- 
missioner's report,  which  are  decided  in  his  &vor. 
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On  the  19th  of  March,  1846,  William  Frances,  a 
colored  seaman,  filed  a  libel  against  the  brig,  in  which 
he  charges,  that  in  the  month  of  December,  1843,  he 
shipped  on  board  her  at  Boston,  for  a  voyage  thence 
to  New-Orleans,  thence  to  Bordeaux  in  France,  and 
thence  back  to  the  United  States,  Morgan  being  her 
master. 

That  he  shipped  as  cook  and  steward,  at  $16  per 
month.  That  he  signed  shipping  articles,  containing 
his  contract  fw  the  voyage,  and  prays  that  the  articles 
be  produced  in  Court  That  on  the  20th  of  December, 
1843,  the  libellant  entered  on  board  the  vessel  and  into 
her  service,  and  that  the  vessel  sailed  with  a  cargo  fi:om 
Boston  to  Demarara,  and  thence  to  New-Orleans,  where 
she  arrived  safely  and  delivered  the  cargo,  and  that  the 
libellant  continued  on  board  in  service  of  the  vessel 
until  April  10,  1844,  when  he  was  taken  out  of  her 
and  confined  in  prison  at  New-Orleans  for  one  month, 
when  he  was  returned  again  on  board ;  and  then,  at  the 
request  of  the  master,  signed  articles  ^^  for  the  balance 
of  the  voyage,  at  $18  per  month.''  That  the  vessel,  on 
the  first  of  May  thereafter,  sailed  from  New-Orleans  for 
Bordeaux,  and  arrived  at  that  port  with  the  libellant 
on  board,  July  20, 1844,  where  the  majster  illegally  dis- 
charged him  from  the  vessel  without  paying  the  wages 
due  him.  He  further  alleges  that  the  master  detained 
his  clothes  in  the  ship,  worth  $80,  and  refused  to  de- 
liver them  up  to  him,  and  he  was  out  of  employment 
at  Bordeaux,  until  September  1,  1844,  and  was  in  the 
service  of  the  vessel  eight  montiis  and  ten  daya  The 
Ubel  charges  obscurely  that  the  master  agreed  when  he 
shipped  the  libellant  not  to  take  him  to  New-Orleans. 
He  claims  for  wages  due,  $126  06,  and  $80,  the  value 
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of  his  clothea  The  libel  prays  an  answer,  but  does  not 
demand  it  under  oath. 

The  answer  was  filed  May  23,  1846,  in  the  name  of 
the  owners  of  the  brig,  by  their  agent  or  attorney  in 
fact 

It  alleges  that  Bennett  Morgan  was  master  of  the 
brig,  and  on  the  18th  of  December,  1842,  (and  not 
1843,)  the  libellant  shipped  on  her  as  cook  at  $14  per 
month,  from  Boston  to  Demarara,  and  one  or  more 
ports  in  the  West  Indies,  and  back  to  a  port  of  dis- 
charge in  the  United  States,  and  admits  he  signed  ship- 
ping articles  for  the  voyage,  which  they  are  ready  to 
produce  as  they  may  be  required.  They  aver  that  he 
received  one  month's  wages  in  advance ;  that  the  ves- 
sel sailed  from  Boston  December  31, 1842,  to  Demarara 
and  delivered  her  cargo ;  thence  to  St  Thomas,  in  bal- 
last, and  thence  to  New-Orleans,  in  ballast,  where  she 
arrived  March  10,  1843,  and  where  the  voyage  ended. 
That  the  libellant  was  put  in  prison  there,  without  tiie 
authority  or  consent  of  the  master,  and  was  paid  his 
wages  in  full  about  the  14th  of  March,  and  gave  a  re- 
ceipt in  writing  therefor ;  and  about  the  same  day  he 
shipped  as  cook,  and  signed  articles  at  the  wages  of  $18 
per  month,  for  a  new  voyage  to  Bilboa,  thence  to  one 
or  more  ports  in  Europe,  and  back  to  a  port  of  dis- 
charge m  the  United  State& 

That  the  vessel  arrived  at  Bilboa  and  delivered  her 
cargo,  where  $14  80  was  paid  the  libellant,  and  she 
proceeded  with  him  to  Bordeaux,  where  she  arrived 
June  5,  1843.  On  the  27th  of  the  same  month,  as  the 
brig  was  getting  under  way  on  her  return  voyage,  the 
libellant  deserted  from  her  and  took  all  his  clothes  ashorei 
and  did  not  leave  her  with  the  assent  or  knowledge  of 
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the  master  or  other  officers  of  the  brig,  nor  did  he 
leave  any  clothes  or  property  of  his  own  with  the  brig. 
The  answer  denies  that  the  master  agreed  to  discharge 
the  libellant  if  the  vessel  was  about  to  proceed  to 
New-Orleans,  or  that  aaj  balance  of  wages  was  due 
him. 

The  libellant  called  upon  the  claimants  to  produce 
the  shipping  articles  at  the  trial,  and  rested  his  case 
without  offering  any  evidence  of  a  previous  service  of 
notice  on  the  nuu9ter  or  vessel  to  produce  the  articles 
on  the  trial.  He  afterwards  read  the  cross-examination 
of  the  master  of  the  brig,  whose  testimony  had  been 
taken  on  the  part  of  the  claimants ;  and  when  the  libel- 
lant offered  to  put  in  evidence  the  direct  examination 
of  the  witness  in  the  deposition,  the  libellant  objected 
to  the  testimony,  as  inadmissible,  alleging  that  the 
master  was  part  owner  of  the  vessel 

The  whole  deposition  was  admitted  by  the  Court 
It  was  taken  before  a  commissioner  under  the  provis- 
ions of  the  act  of  Congress,  on  the  6th  of  April,  1846. 
The  witness  testified  that  he  was  part  owner  of  the 
vessel  when  the  libellant  shipped  on  board,  but  had 
sold  and  conveyed  his  interest  to  the  claimants  before 
this  suit  was  commenced.  He  also  produced  a  release 
to  him  from  the  claimants  of  all  liabilities  to  them  on 
account  of  any  recovery  which  should  be  had  in  this 
action  by  the  libellant 

The  evidence  of  the  master  supported  the  averments 
of  the  answer.  He  also  stated,  on  his  examination, 
that  he  had  neither  set  of  shipping  articles  in  his  poo- 
session.  He  supposed  the  original  one  was  in  the 
Custom-house  at  Boston,  but  did  not  know  where  the 
certified  copies  were. 
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He  testified  that  wben  the  yeflsel  arrived  in  New- 
OrleaoBy  March  9,  1843,  and  he  found  he  must  give 
bonds  in  $500  not  to  leave  the  libdlant  there,  and 
that  the  libellant  mnst  aho  be  put  in  prison  until  the 
departure  of  the  veasel,  he  gave  him  the  choice  of 
being  then  discharged  and  shipping  in  another  veasd, 
for  a  northern  port,  or  to  remain  in  prison  until  the 
brig  was  ready  to  sail  The  libellant  elected  to  be  dis- 
charged, and  that  the  witness  then  paid  his  wages  in 
fnU,  and  took  his  receipt  ther^or.  *  All  the  jail  fees 
were  also  paid  by  the  consignee  of  the  vesseL  That 
two  or  three  days  after,  the  libellant  shipped  on  the 
voyage  as  stated  in  the  answer,  to  Bilboa,  &a,  at 
$18  per  month.  That  one  month's  wages  were  paid 
him  in  advance,  and  all  the  residue  were  paid  at  Bor- 
deaux ;  and  that  at  the  last  place  the  libelknt  ran  away 
from,  and  deserted  the  vessel,  as  she  was  leaving  H^ 
port  for  New-Orleans ;  and  that  the  vessel  was  detained 
twenty-four  hours  in  Bordeaux  in  consequence,  and 
that  nothing  was  due  him  from  the  vessel  He  had 
never  promised  the  libellant  not  to  return  with  him  to 
New-Orleans. 

The  case  was  submitted  to  the  Court  by 

A.  Ncuh^  for  libellant 

R  Burr  and  E.  O.  Benedict^  for  claimants. 

Bettb,  J. — ^The  libelant,  in  the  first  instance,  intro- 
duced no  testimony  on  the  hearing,  but  relied  upon  his 
own  statement  of  his  case  in  the  Hbel,  accompanied 
with  a  verbal  call  upon  the  claimants  in  Court  to  pro- 
duce the  shipping  articles     The  deposition  of  the 
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master  of  the  yeesel  had  been  taken  d$  bene  €sa^  on 
the  part  of  the  claimants^  pimsaant  to  the  thirtieth 
section  of  the  judiciary  act  of  September  24,  1789, 
and  he  had  been  croBS-ezaniined  on  the  part  of  the  li- 
bellant 

The  advocates  of  the  libellant  claimed  the  right  to 
read  that  cross-examination  finom  the  deposition  on  file 
in  Court,  and  excepted  to  the  admissibility  of  the  direct 
examination  of  the  witness,  because  he  was  part  owner 
of  the  brig,  and  interested  in  the  case ;  and  also,  be- 
cause the  shipping  contract  being  in  writing,  parol 
evidence  of  its  contents  could  not  be  given  by  the 
daimants. 

To  obviate  any  objection  to  the  witness  because  of 
his  interest  in  the  case,  a  formal  release,  executed  and 
ddivered  to  him  by  the  claimants  in  Court,  was  given 
in  evidence,  which  discharged  him  from  all  liabilities 
to  them  because  of  any  recovery  that  may  be  had 
against  them  in  &vor  of  the  libellant  for  wages  earned 
on  the  voyages  in  question,  or  for  any  property  belong- 
ing  to  him  left  on  board  the  brig ;  and  they  also  relied 
upon  his  testimony  in  the  deposition  that  he  had  sold 
and  conveyed,  before  this  action  was  brought,  all  his 
interest  in  the  brig,  to  the  claimants.  The  excep- 
tions are  insufficient  to  exclude  the  evidence  on  either 
ground. 

The  libellant  cannot  select  a  portion  of  the  testimony 
of  the  master  and  make  it  evidence  for  himself,  and 
then  exclude  the  residue  which  is  &vorable  to  the 
claimants,  because  of  the  legal  incompetency  of  the 
master  to  be  a  witness  in  the  cause.  A  party  who  calls 
a  witness  to  testify  to  the  merits  of  a  cause  renders  him 
a  competent  witneas  for  the  opposite  party ;  and  his 
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'krfil.ted  viiiedi^r  he  nam  ^imahrf 

ae  CO  ficppoct  lus  icdoo. 

dun  nift  ^iTitfonr  in  ihe  Iihelof  tke 
of  tLe  dki^yjzq  articLes.  T!xe 
iodi  gtati?Tner.t  cooLd  be  earned  no  fixrtber  Asa  to 
pn>Te  the  sLippuiz  Go&^nct  cDdUined  dhoae 
whica  are  prescribed  as  part  of  h  bj  act  of 
The  proTisioQ  of  the  statute  k^  *"  It  shall  be 
on  the  master  to  prodace  the  coctrack^  if  reqaiied,  to 
asGertain  an  j  matten  in  dispate,  otherwiae  die  coaa 
l^ainants  shall  be  permitted  to  skate  die  ^^«"U^t)i 
therecrf^  and  the  proof  of  the  oootmj  sfcall  lie  on  the 
master.''  {Act  Julg  20,  1790,  §  &)  Bj  the  fint  aee* 
tkmof  that  act  the  master  of  any  Tesad  of  fiftf  tonaor 
upwards,  boimd  firom  a  port  in  the  United  States  to  anj 
fiyreign  port,  is  required,  before  he  proceed  on  aocli 
Toyage,  to  make  an  agreement  in  writing  or  in  prints 
with  erery  seaman  on  board,  "  Dedaring  die  to jage  or 
TOjages,  term  or  terms  of  time  fivr  iHddi  such  aeaaum 
sbaU  be  shipped** 

The  matters  in  dispute  contemplated  by  the  statute 
manifestly  are  those  resting  npon  the  stipnlatioDS  in 
the  shipping  articles^  and  upon  all  sound  prindples  of 
interpretation  would  be  restricted  to  those  whidi  Gonr 
gress  designated  as  vital  to  the  contract.  The  penalty 
or  disadyantage  incurred  by  neglecting  to  iulfil  the  di- 
rections of  the  law  is,  that  the  master  or  owner  will  be 
bound  by  the  statements  of  the  mariner  in  req>ect  to 
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tiiose  provisions,  and  be  fhrther  liable  to  the  highest  rate 
of  wages  paid  within  the  last  three  months  at  that  port 
Whatever  the  seaman  chooses  to  assert,  the  agreement 
^^  Declared  the  voyage  and  term  or  terms  of  time  of 
shipment  to  be,''  if  disputed,  most  be  deemed  to  be 
as  he  states  it  Between  the  two  versions  of  the  agree* 
ment  alleged  in  these  pleadings,  that  stated  in  the  libel 
must,  to  that  extent,  be  adopted  and  executed  as  the 
true  one ;  but  I  find  no  intimation  in  any  authority 
that  a  seaman  acquires  the  right  under  that  provision 
to  set  up  a  contract  for  himself  relating  to  any  matter 
not  specified  in  the  act  as  a  particular  which  must  ap* 
pear  in  the  written  or  printed  agreement  How  far, 
then,  the  omission  in  the  act  of  wagea^  as  one  of  the 
constituents  of  the  contract  to  be  declared  in  the  ship* 
ping  articles,  will  permit  the  ataieTnent  of  the  libellant 
to  be  made  evidence  of  that  particular,  may  be  regarded 
questionable.  If,  however,  under  that  privilege  a  sea* 
man  has  the  power  to  embrace  every  species  of  obliga- 
tion the  master  is  capable  of  entering  into,  he  could 
not  have  one  which  would  supply  the  further  ingredient 
essential  to  the  maintenance  of  his  action — ^that  is,  that 
he  had  performed  the  voyage  agreed  upon.  This 
fiict  can  come  into  existence  only  after  the  execu- 
tion of  the  shipping  articles,  and  is  incapable  of 
being  proved  by  their  contents  any  more  than  that  of 
short  allowance,  injurious  treatment  or  abandonment 
of  the  libellant  during  the  voyage.  With  whatever 
fialness  the  execution  of  the  articles  themselves  might 
then  be  proved  in  Court,  no  decree  could  be  obtained 
on  that  foundation  alone.  There  must  be  the  additional 
evidence  that  the  stipulated  services  were  performed 
The  averment  or  statement  of  that  fiict  by  the  seaman 
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ODidd  avail  no  more  in  establishing  it  than  its  denial  by 
the  owner  or  master  in  an  answer  would  in  disproving 
it  The  bargain  of  hiring,  however  explicit,  affords  no 
ground  of  action  without  the  agreed  services  have  been 
performed  or  legally  excused;  and  accordingly,  if 
the  statement  of  the  libellant  proves  in  tins  case  the 
agreement  he  sets  up  in  his  &vor,  he  does  not  th»eby 
also  prove  he  has  rendered  services  on  the  vessel,  or 
offered  to  do  so  on  his  part 

In  my  opinion,  then,  the  libellant  cannot  derive  from 
the  effect  given  by  statute  to  his  declarations  or  state* 
ment,  sufficient  evidence  to  make  out  a  right  to  wagea 

If  he  might,  in  this  instance,  find  in  the  answer  adr 
missions  which,  in  conjunction  with  his  statements,  es- 
tablish a  prima  facte  ri^t  of  action,  his  counsel  does 
not  avail  himself  of  that  evid^ice,  but  asserts  a  right 
to  a  decree  in  his  fiivor  solely  upon  the  ground  of  his 
own  allegations  and  the  fidlure  of  the  claimants  to  pro* 
duce  the  shipping  articles.  In  my  judgment  tUs  evi- 
dence is  inadequate. 

There  may  be  causes  for  question,  whether  the  sta- 
tute is  intended  to  rendar  the  statement  of  a  seaman 
proof  of  his  contract  on  trial  in  Court,  or  the  privil^pe 
be  not  limited  to  disputes  upon  points  arising  before  a 
judge  or  magistrate  on  a  pretiminary  applicati(m  for  a 
summons  to  the  master  or  owner  to  show  cause  why 
process  m  rem  should  not  issne  against  a  vessel  for 
wages.  Giving  the  statute  the  construction  most  fikvor- 
able  to  seamen,  there  must,  no  doubt,  appear  probable 
evidence  that  the  shipping  articles  are  in  possession  of 
the  master  or  owner,  or  in  a  situation  to  be  at  their  com- 
mand, to  be  produced  by  them  in  Court  on  trial,  bdbretiie 
marina:  can  substitute  his  statemeixt  for  the  ccmtracti 
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whidi  by  the  rules  of  the  common  law  he  would  be 
oompeUed  to  produce  and  prove  on  his  part 

The  point  is  open  for  consideration,  whether  the  act 
of  Julj  20,  1840,  §  1,  art  2,  which  by  necessary  im 
plication  compels  the  owner  to  deposit  the  original 
articles  with  the  collector  of  the  port  where  the  con- 
tract is  made,  does  not  modify  the  6th  section  of  the 
act  of  July  20,  1790,  in  respect  to  the  production  of 
shipping  articles  in  Court,  if  not  so  far  as  to  relieye 
the  master  or  owner  from  producing  them  at  the  call 
of  the  seaman,  because  now  in  the  custom-house  and 
as  much  at  the  command  of  the  mariner  as  of  the  owner 
or  master,  yet  at  least  to  compd  the  seaman  to  give 
distinct  notice,  a  reasonable  period  of  time  previously, 
•that  he  requires  their  production  at  a  specified  time 
and  place,  to  be  used  on  the  trial 

These  shipping  articles  were  executed,  one  at  Boston, 
in  December,  1842,  and  the  other  at  New-Orleans,  in 
March,  1843.  This  action  was  commenced  in  this 
Court,  without  summons,  in  March,  1846,  and  the  daim 
and  answer  was  filed  by  the  claimants  the  May  there- 
after. No  definite  notice  was  given  l^e  daimants  to 
produce  either  set  of  articles  on  the  trial,  previous  to 
the  time  the  cause  was  put  on  actual  hearing. 

The  issue  was  made  on  the  pleadings  the  30th  of 
May,  and  the  cause  was  heard  the  16th  of  June.  The 
brig  being  a  foreign  vessel,  and  the  libellant,  in  both 
instances,  having  executed  the  articles  in  question  out 
of  the  State  of  New-York  three  years  previous  to 
Imnging  his  suit,  I  think  it  exceedingly  questionable 
whether  he  can  act  upon  his  statement  of  their  con- 
tents in  the  libel,  without  proof  that  the  articles  were 
at  the  time  in  Court,  or  at  least  that  he  had  given 
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notice  to  the  daimants  in  reasonable  time  that  he  should 
require  their  production  there  on  the  trial.  This  may 
become  a  very  important  question  in  the  construction 
of  the  two  acts  together,  and  as  the  necessities  of  the 
case  do  not  demand  an  explicit  decision  upon  it,  I  shall 
leave  the  point  open  for  consideration  until  the  case 
shall  arise  which  renders  its  determination  indispensable, 
remarking  only  that  the  libellant  has  no  right  of  stand- 
ing in  Court  other  than  on  this  technical  point,  that 
his  own  statement  constitutes,  prima  fade^  a  full  right 
of  action  and  recovery  in  his  fiivor.  The  claimants 
prove  satisfiu^rily  that  the  libellant  had  been  paid 
wages  due  him  to  the  time  he  left  the  vessel  at 
Bordeaux,  with  the  exception  of  three  or  four  dollara 
That  he  wilfully  deserted  her  at  that  port,  and  caused 
thereby  an  expense  to  the  vessel  in  waiting  for  and 
obtaining  a  substitute  cook  to  fill  his  place,  exceeding 
the  balance  unpaid  him. 

The  counsel  of  the  libellant  takes  two  positionsi 
which  he  insists  obviates  the  charge  of  his  desertion : 
first,  that  he  could  lawfully  abandon  the  vessel  at  any 
time  on  the  voyage,  because  the  claimants  do  not  give 
legal  proof  that  he  had  bound  himself  to  the  brig  by 
shipping  articles  executed  as  required  by  law ;  and  in 
the  second  place,  because  the  log-book  is  not  produced 
and  proof  furnished  by  that,  according  to  the  provis- 
ions of  the  5th  section  of  the  act  of  July  20,  1790, 
that  the  libellant  was  absent  from  the  ship  without 
leave  of  the  officers  in  command  of  her. 

There  is  clearly  no  foundation  for  the  first  point 
The  10th  article  of  section  1  of  the  act  of  July  20, 
1840,  renders  all  shipments  of  seamen  made  contraiy 
to  the  acts  of  Congress  void,  but  that^  or  any  other 
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8tatnte,  does  not  annul  the  obligation  of  seamen  to  the 
vessel,  and  permit  them  to  leave  the  service  at  their 
option,  when  the  shipping  articles  are  merely  not 
forthcoming  by  the  master  to  verify  his  authority  over 
the  crew.  The  obligation  of  the  mariner  is  complete 
on  the  due  execution  of  shipping  articles,  and  is  not 
revoked  by  its  subsequent  loss  or  destruction.  If  once 
duly  executed  it  retains  its  binding  effect  upon  all  par- 
ties, if  a  reasonable  excuse  for  not  producing  them  in 
evidence  be  furnished. 

The  libellant  avers  in  his  libel  that  he  signed  shipping 
articles,  and  claims  wages  under  that  contract  from 
Boston  to  New-Orleans  and  from  New-Orleans  to  Bor- 
deaux, and  thence  back  to  a  port  of  discharge  in  the 
United  States.  He  thus  precludes  himself  from  assert- 
ing that  his  shipment  was  void.  In  the  second  place, 
it  being  proved  that  the  libellant  wilfully  and  clandes- 
tinely absconded  from  the  brig  with  the  intention  not 
to  return  to  her  again,  he  forfeits  his  wages  under  the 
general  marine  law&  (3  Kent^  198.)  And  the  offence 
may  be  established  according  to  those  laws  without  re- 
sort to  the  methods  of  proof  designated  by  the  5th 
section  of  the  act  of  July  20, 1790.  Q.  Sumner,  373; 
1  Edgg.  163 ;  Ware,  437.)  The  statutory  evidence  is 
necessary  to  convict  a  seaman  of  a  desertion,  which 
carries  a  forfeiture  of  wages,  when  not  shown  to  be 
wilful  and  with  intention  not  to  return  to  the  vessel. 
The  desertion  punished  as  an  offence  by  the  maritime 
law  is  defined  in  the  same  terms  and  established  by  the 
same  process  as  it  was  prior  to  the  act  of  July  20, 1790. 
So,  also,  without  invoking  the  law  specially  applicable 
to  seamen,  the  libellant,  under  the  common  law  contract 
of  hiring,  could  not  maintain  an  action  for  compensation 
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far  serving  a  portion  of  the  time  bargained  for.  When 
the  engagement  is  for  an  entire  period  or  undertaking, 
it  mnst  be  fhllj  performed,  or  all  claim  to  compensation 
under  it  is  lost 

In  either  altemative,  whether  the  libellant  claims  a 
right  to  recover  on  the  effect  given  to  his  statements  by 
the  statute,  or  succeeds  in  excluding  the  testimony  of 
the  master,  he  will  stand  before  the  Court  without 
evidence  entitling  him  to  a  decree. 

But  I  think,  independent  of  the  act  of  the  libellant 
in  reading  part  of  the  deposition  of  the  master  in 
support  of  his  demand,  and  thus  bringing  the  whole 
deposition  into  the  case  as  evidence,  that  the  proo& 
satisfiu^torily  show  the  master  was  no  way  disqualified 
as  a  witness,  having  no  interest  in  the  vessel  or  in  the 
event  of  the  cause. 

The  libel  must  accordingly  be  dismissed,  with  costa 
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An  indispensable  ingredient  of  a  salTtge  eUim  is  that  the  service  has  eontn- 

bntad  immediately  to  the  resooe  or  preservation  of  property  in  peril  at  eesi 
How  far  a  person  mnst  be  direetly  emphiyed  aiding  the  recovery  of  a  irreek  to 

eonstitnte  him  a  salvor  f  qwr$. 
But  the  title  of  salvor  arises  from  actual  possession  of  property  in  peril,  with 
.   power  to«ave  it^  and  the  aetnal  employment  of  means  to  that  endL 
The  rate  of  compensation  is  governed  by  no  detenninate  rales  of  law.    The 

principle  sought  to  be  enforced  is  to  make  a  fair  division  of  the  salved  pio- 

perty  between  its  owners  and  the  saltom 
In  case  of  absolute  derelict^  the  habit  of  maritime  Conrta  favon  aa  equal  pert^ 

tion  of  what  is  saved,  one  moiety  to  the  salvor,  the  other  to  the  owner,  aftsr 

dedosting  the  costs  of  suit 
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This  was  a  cause  of  salvage.  The  action  was  . 
brought  in  the  name  and  favor  of  James  Curtis,  master 
of  schooner  Elizabeth,  for  himself,  the  owners  and  crew 
thereof  and  also  for  the  respective  owners,  masters  and 
crews  of  the  schooners  David  Cromwell  and  The  Vine- 
yard, and  the  sloop  Hickory,  and  all  others  entitled. 
The  libellant  Curtis  alleges  that  he  was  master  and 
part  owner  of  the  schooner  Elizabeth,  of  65  tons 
burden,  having  a  crew  of  three  men  and  a  boy ;  that 
she  was  employed  in  the  coasting  trade  to  and  from 
New- York ;  that  the  schooner  David  Cromwell  was  a 
vessel  of  30  tons  burden,  with  a  crew  of  two  men,  and 
the  schocmer  Vineyard  was  of  45  tons  burden,  with  a 
crew  of  two  men,  all  three  registered  at  Amboy,  New- 
Jersey  ;  that  the  sloop  Hickory,  a  small  fishing  vessel, 
with  a  crew  composed  of  her  master  and  one  boy,  on 
or  about  the  9th  of  November  last,  discovered  a  large 
schooner,  the  John  Wurts,  floating  on  the  lower  or 
Sandy  Hook  Bay,  bottom  up,  dismantied  and  filled  with 
water  and  deserted ;  that  the  sloop  not  being  able  to 
tow  the  wreck,  came  to  where  the  above-named 
schooners  were  lying,  and  it  was  agreed  that  they  and 
the  crew  of  the  sloop  should  proceed  to  the  wreck  and 
tow  her  into  port  He  further  alleges  that  various 
articles  necessary  to  this  purpose  were  immediately 
procured  at  considerable  expense.  He  fiirther  alleges 
that  the  captains  and  crews  of  the  vessels  applied  them- 
selves from  the  afternoon  of  Monday  until  Wednesday 
morning  upon  said  wreck,  and  for  some  days  more, 
when  finding  it  impossible,  on  account  of  the  bad  wea- 
ther, to  get  said  wreck  into  port,  they  employed  the 
steamboat  Telegraph  to  assist  them ;  that  after  working 
all  one  day  they  succeeded  in  bringing  the  wreck  to 
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the  shore  at  Staten  IslancL  He  fbrther  alleges  that  the 
vessel  was  wrecked  about  the  10th  of  September  in  a 
storm,  when  all  hands  on  board  perished ;  that  she  had 
from  that  time  nntil  the  9th  of  November,  been  drift- 
ing about  at  the  mercy  of  the  winds,  and  would  soon 
have  been  broken  and  gone  to  pieces.  He  further  al- 
leges that  it  was  with  the  greatest  difficulty  and  expo- 
sure that  the  wreck  was  finally  saved  by  libellant 

Thomas  Bell,  Joshua  and  Charles  Jones,  owners  of  the 
schooner  Excelsior,  also  intervened  and  alleged  that 
they  were  entitled  to  salvage  in  said  wreck,  alleging 
that  having  been  informed  of  the  wreck  of  the  John 
Wurts  by  the  wreckmaster,  they  proceeded  about  the 
10th  of  November,  and  found  her  sunk  in  about  ten 
fathom  water,  bottom  upwards ;  that  after  attempting 
to  raise  her,  they  were  obliged  to  leave  on  account  of 
the  very  bad  weather;  that  afterwards  the  steamer 
Jacob  Bell,  in  the  employment  of  the  agent  of  the 
owners,  came  and  assisted  in  towing  her;  that  they 
towed  her  about  ten  miles  towards  Sandy  Hook ;  that 
afterwards  they  were  informed  by  the  owners  that  the 
owners  would  employ  one  of  their  own  vessels  to  save 
her.  They  further  allege  that  the  owners  being  unable 
to  save  her,  agreed  with  Ubellants  that  they  would 
allow  the  one-half  of  the  proceeds  of  the  said  John 
Wurts  and  cargo,  if  they  would  renew  their  efforts  and 
bring  her  into  port.  They  further  allege  that,  in  pur- 
suance of  this  arrangement,  they  prepared  themselves 
with  a  heavy  chain  and  a  large  wheel  cast  expressly 
for  the  occasion,  and  employed  Captain  Bennett,  who 
was  experienced  and  skilful  in  raising  vessels,  to  go 
with  them  to  the  wreck ;  that  they  visited  the  wreck, 
but  were  prevented  by  the  weather  from  continuing 
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their  work.  That  another  trip  was  made  bj  the  Ex- 
celsior and  the  schooner  Union  and  her  crew,  employed 
by  libellants,  and  again  without  success,  owing  to  ad- 
verse winds,  which  increasing  to  a  gale,  drove  them 
away,  and  in  which  the  bows  of  the  John  Wurts,  striking 
violently  against  the  bottom,  she  was  opened,  and  her 
cargo  chiefly  or  wholly  discharged,  and  she  was  blown 
off  to  sea.  They  further  allege  that  for  three  or  four 
weeks  they  were  in  active  pursuit  of  her,  but  could  not 
find  her,  until  they  saw  her  in  New-York  Bay,  in  the 
possession  of  the  libellant,  to  whom  they  gave  notice 
of  their  claim  for  salvage. 

Jesse  Richards,  intervening  as  owner,  admits  in  his 
answer  the  wreck  oft  the  John  Wurts,  as.  alleged,  and 
that  she  was  found  by  libellants  about  the  9th  of  No- 
vember, but  he  is  informed  that  she  was  found  within 
the  bar  at  Sandy  Hook,  and  there  was  but  little  diffi- 
culty and  no  danger  in  towing  her  to  the  shore  at 
Staten  Island.  He  admits  that  she  was  found  dis- 
mantled, bottom  up  and  totally  deserted. 

In  answer  to  the  claim  of  Joshua  T.  Jones,  owner  of 
the  schooner  Excelsior,  he  denies  that  he  is  entitled  to 
salvage ;  that  his  agents  entered  into  the  following 
agreement  with  the  said  Jones  for  his  services :  ''  It  is 
hereby  agreed  between  Joshua  T.  Jones,  and  Warring- 
ton &  Richards,  that  the  said  Jones  will  take  the 
schooner  John  Wurts,  and  what  cargo  is  on  board  of 
her,  at  a  salvage  of  fifty  per  cent,  (and  to  deliver 
her  in  the  vicinity  of  Jersey  City,)  for  saving  the 
same,  and  all  that  has  been  saved  by  the  schooner 
Excelsior  at  the  same  rate ;  and  Warrington  & 
Richards  shall  not  be  at  any  charge  for  what  Captain 
Bell  has  done  with  the  schooner  Excelsior  previous 
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to  thifi  contract  for  the  schooner  nor  for  any  mate- 
riak" 

"WaBBINOTOM  &  RiGHABDSi 

'^Joshua  T.  Jones." 

The  claimant  alleges,  that  though  frequently  urged 
to  go  on  with  their  work,  and  bring  in  the  schooner, 
that  they  delayed  it  for  other  employment,  for  several 
weeks,  being  engaged  in  raising  other  vessels.  He 
denies  that  they  are  entitled  as  co-salvors  to  compen- 
sation as  claimed 

The  original  libel  in  this  case  was  filed  by  James 
Curtis,  for  himself  and  others,  to  recover  salvage  com- 
pensation for  saving  the  schooner  John  Wurts,  and 
contains  appropriate  allegations  to  that  end,  and  is  sub- 
stantially supported  by  the  evidence. 

After  the  action  was  instituted,  Joshua  T.'  Jones  and 
others,  owners  of  the  schooner  Excelsior,  by  leave  of 
the  Court,  intervened  in  the  suit  and  claimed  a  diare 
of  such  salvage  as  should  be  awarded  by  the  Court  for 
saving  the  schooner. 

The  material  facts  in  proof  are  these :  The  John 
Wurts,  owned  by  the  claimant,  in  New-Jersey,  waa 
wrecked  in  a  gale  on  the  8th  or  9th  of  September,  a 
few  miles  below  Sandy  Hook,  on  a  voyage  frcHu  tiie 
North  River  and  New- York  to  her  home  port,  and  all  on 
board  perished  The  claimant  was  also  owner  of  most 
of  the  cargo,  and  shortly  after  her  loss  employed  the 
schooner  Excelsior  and  other  vessels,  with  a  steamboat, 
to  endeavor  to  save  the  wreck  and  cargo.  They  suo- 
ceeded  in  raising  her  and  towed  her  several  miles, 
when  she  escaped  from  them  and  again  sunk  in  ten 
fitthoms  water,  her  bows  in  the  sand  and  her  stem  just 
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out  of  water.  All  the  expenses  of  these  proceedings 
were  paid  by  the  claunant,  except  those  of  the  schooner 
Excelsior. 

On  the  26th  of  September  an  agreement  in  writing 
was  entered  into  between  the  claimant  and  Joshua  T. 
Jones,  managing  owner  of  the  Excelsior,  that  he  would 
undertake  the  salvage  of  the  vessel  and  cargo,  and  de- 
liver them  near  Jersey  City,  for  fifty  per  cent  on  the 
amount  saved,  and  that  allowance  should  also  be  in  full 
compensation  of  services  already  rendered  by  his  ves- 
sel and  crew  under  the  emplojrment  of  the  claimant 

About  the  6th  or  7th  of  October  the  Excelsior  pro- 
ceeded to  the  wreck,  with  apparatus  prepared  to  raise 
it,  and  passed  a  large  chain  under  its  stem,  but  she 
had  not  force  enough  to  move  it;  the  chain  was  secured 
around  the  wreck  and  the  Excelsior  and  her  crew  went 
back  to  the  city  for  further  assistance.  They  had  been 
engaged  about  twelve  hours  in  this  service.  On  the 
13th  of  October  the  Excelsior  and  another  vessel 
started  to  go  to  the  wreck  again,  but  were  driven  off 
by  a  heavy  gale  of  wind.  The  schooner  is  supposed 
to  have  been  moved  by  the  same  gale,  aa  a  day  or  two 
after  she  was  seen  drifting  to  the  eastward,  past  Fire 
Island,  and  was  subsequently  reported  off  the  east  end 
of  Long  Island. 

After  a  heavy  blow  from  the  eastward  she  was  again 
seen  drifting  to  the  westward,  past  Fire  Island,  towards 
tlie  New- Jersey  shora  When  information  was  received 
of  this  last  movement  of  the  wreck,  the  Excelsior  waai 
sent  to  Fire  Island  to  search  for  it,  but  could  discover 
nothing  of  it  The  Excelsior  was  then  engaged  by 
her  owners  in  another  wrecking  adventure  near  Fire 
Island.    The  Excelsior  was  after  that  further  dispatched 
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to  New-York  Bay  in  setrdi  of  the  Bdkoooer^  baft  witbr 
outsoooeflB. 

The  agent  of  the  claimant,  after  the  agreement  oi 
September  24th,  repeatedly  urged  Jones  to  pnrsne  with 
promptitade  the  undertaking  to  raise  the  wreck 
Jones,  at  the  time  of  the  agreement,  declared  he  should 
be  able  to  complete  the  salvage  in  two  days,  and  ten 
days  or  more  after  this  agreement  he  excused  himself 
when  pressed  on  the  subject — the  weather  being  partic- 
ularly fine  and  fikvorable — by  saying  he  was  engaged 
in  other  business,  or  had  arrangements  to  make  before 
going  to  the  wreck. 

On  the  9th  of  November,  the  libellants,  Curtis  and 
others,  fell  in  with  the  schooner,  grounded  on  the  Great 
Kill  shoals  in  Sandy  Hook  Bay,  bottom  upwards,  filled 
with  water,  her  bows  bilged,  her  rigging  and  masts  all 
gone,  the  principal  part  of  her  cargo  out,  and  her  bul- 
warks and  stancheons  mosUy  carried  away. 

Immediate  and  active  exertions  were  applied  to 
saving  her ;  and  by  aid  of  several  small  vessels,  with 
chains  and  other  appropriate  apparatus,  and  a  steam- 
boat to  tow  her,  she  was  got  off  the  shore  and  moved 
towards  Amboy,  but  grounded  several  times  before 
she  could  be  got  to  Staten  Island. 

A  good  deal  of  difficulty  and  some  danger  was  in- 
curred in  keeping  her  afloat.  The  weather  was  thick, 
cold  and  severe,  and  nearly  a  fortnight  was  occupied 
constantly  by  all  the  libellants  and  their  vessels  befoi'e 
the  salvage  was  accomplished — ^at  times  the  crews 
being  kept  at  work  all  night  They  were  compelled 
to  float  her  bottom  upwards  and  stern  foremost,  at 
great  disadvantage  and  risk,  and  to  the  hazard  of  her 
turning  over  on  the  small  vessels  supporting  her  and 
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dushing  tfaem.  The  ordinary  incidents  of  breaking 
chains  in  secnrinir  and  saving  her,  and  injuries  to  the 
vessels  employed,  were  experienced. 

The  wreck  sold  for  abont  $1,300,  and  the  fragments 
of  her  cargo  remaining  with  her  for  about  $50. 

The  case  was  argued  by  tT^  O.  Hart^  for  the  libellantSi 
Curtis  and  othera 

Burr  A  Benedict^  for  Jones  and  his  associatea 

J.  M.  Maaon^  for  the  claimanta 

Betts,  J. — ^IJpon  the  fiicts  in  this  case  the  claim 
of  Jones  and  owners  of  the  Excelsior  to  salvage  can- 
not be  allowed.  It  lacks  the  indispensable  ingredient 
of  a  salvage  service :  that  of  having  contributed  im- 
mediately to  the  preservation  or  rescue  of  the  property 
in  peril  at  sea. 

The  circumstances  in  proof  do  not  demand  of  the 
Court  a  decision  upon  the  point,  how  far  a  person  must 
be  directly  employed  aiding  the  recovery  of  a  wreck 
to  constitute  him  a  salvor.  Nor  am  I  disposed  to  lay 
down  the  rule  that  he  must  make  it  certain  the  pro- 
perty was  saved  by  his  assistance :  but  I  am  not  aware 
5  Ij  principle  wU  in™.,  hii  with  U.e  rights  ^ 
privileges  of  a  salvor,  until  it  is  rendered  reasonably 
probable  upon  the  evidence  that  his  labor  or  skill  have 
contributed  towards  protecting  property  exposed  to 
instant  peril  at  sea  from  ultimate  loss  or  further 
damage. 

An  imprescdon  seems  to  have  obtained,  that  one  who 
finds  derelict  property  under  water  or  afloat,  acquires 
a  right  to  it  by  discovery,  which  can  be  maintained  by 
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a  kind  of  continued  claim,  without  keeping  it  in  pos- 
session or  appljing  constant  exertions  for  its  preserya- 
tion  and  rescue. 

There  is  no  foundation  ht  such  notion. 

The  light  of  asalTor  results  from  the  fsbct  that  he  has 
held  in  actual  possession  or  has  kept  near  what  was  lost 
or  abandoned  bj  the  owner  or  placed  in  dangerous  ex- 
posure to  destruction,  with  the  means  at  command  to 
preserve  and  save  it,  and  that  he  is  actuallj  employ- 
ing those  means  to  that  end. 

The  finder  thus  becomes  the  legal  possessor,  and  ao 
quires  a  privilege  against  the  property  for  his  salvage 
services  which  takes  precedence  of  all  other  title. 
(Lewti  V.  The  Ulizabdh  and  Jane^  Warej  41 ;  The  Bee^ 
Ware,  332 ;  The  St  Feler,  Bee,  82.) 

The  law  will  protect  him  against  all  interference  bj 
others,  even  the  true  owners,  until  he  is  adequately  re- 
warded or  opportimity  is  allowed  to  bring  the  pro- 
perty to  a  place  of  safety,  aind  have  his  compensation 
secured  him  by  the  judgment  of  the  proper  tribunals. 

The  fact  that  property  is  found  at  sea  or  on  the 
coast  in  peril,  without  the  presence  of  any  one  to  pro- 
tect it,  gives  the  finder  a  right  to  take  it  in  his  posses- 
sion ;  and  the  law  connects  with  such  right  the  obliga- 
tion to  use  the  means  he  has  at  control,  and  with  all 
reasonable  promptitude,  to  save  it  for  the  owner. 

He  can  therefore  be  no  otherwise  clothed  with  the 
character  of  salvor  than  whilst  he  is  in  the  occupancy 
of  the  property,  and  employing  the  necessary  means  for 
saving  it 

Notorious  possession,  with  the  avowal  of  the  object 
of  such  possession,  are  cardinal  requisites  to  the  crea- 
tion or  maintenance  of  the  privileges  of  a  salvor;  where 
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thej  do  not  exist,  any  other  person  may  take  the  pro- 
perly with  all  the  advantages  of  the  first  finder. 

This  is  the  dear  policy  of  the  law.  It  Irewards  with 
liberal  generosity  a  meritorions  salvor,  but  counts  first 
in  the  order  of  his  meritorions  acts  a  prompt  use  of 
.  snfl&cient  means,  both  in  getting  at  property  needing 
relief  and  abiding  with  it  until  its  salvage  is  completed. 
The  value  of  his  services  is  enhanced  and  their  com* 
pensation  augmented  proportionally  to  the  danger  and 
lo9B  to  the  salvor  accompanying  such  exertions  and 
their  benefit  to  the  owner. 

No  one  of  these  cardinal  qualities  appears  in  support 
of  this  claim.  The  most  that  is  proved  in  fiivor  of  the 
owners  of  the  Excelsior  is,  that  being  in  port  after 
having  left  the  wreck,  they  directed  apparatus  to  be 
prepared  here  to  aid  in  raising  it  A  fortnight  or  three 
we^ks  were  consumed  awaiting  such  preparations,  the 
wreck  in  the  mean  lime  being  left  deserted,  with  the 
exception  that  the  Excelsior  and  crew  were  once  along- 
side of  it  for  about  twelve  hours. 

Under  those  circumstances,  any  other  persons  going 
to  the  wreck  and  effecting  its  saving  would  have  been 
entitled  to  the  rights  of  sole  salvora 

The  claim  becomes  infijiitely  weaker,  when  set  up 
after  the  wreck  had  been  forced  firom  the  place  where 
it  grounded,  and  was  driven  by  the  winds  and  waves 
for  nearly  a  month  to  and  firo  out  at  sea,  and  along  the 
coasts.  I  accordingly  pronounce  against  the  claim  of 
the  owners  of  the  Excelsior,  and  only  refirain  imposing 
oosts  on  them  because  of  the  loss  and  expense  incurred  by 
them  in  making  their  preparations  and  efforts,  amount- 
ing to  $120  or  $130,  independent  of  the  time  employed 
by  the  Excelsior  and  her  crew  in  their  firuitless  efforts. 
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If  thej  have  any  right  to  compensation  for  services 
rendered  prior  to  the  written  agreement^  it  cannot  be 
enforced  in  this  action.  They  most  look  to  the  owner 
personally  on  his  contract  with  them. 

The  right  of  the  other  libellants  to  a  reasonable  re- 
ward is  not  denied  by  the  owner ;  but  he  seeks  by  his 
defence  to  prove  that  one  or  two  hundred  dollars 
would  be  a  full  compensation  for  the  time  occupied 
and  assistance  given  by  the  libellants  on  the  occasion. 

It  is  unnecessary  to  repeat  the  principles  entering 
into  the  determination  of  a  salvage  reward ;  they  have 
been  too  often  discussed  and  stated  in  the  decisions  of 
maritime  Courts  to  leave  any  important  illustration  of 
the  doctrines  unexplained. 

There  can  be  no  doubt  of  the  rightful  authority  of 
the  Court  to  regulate  the  award  of  compensation  very 
much  at  discretion ;  but  all  judicial  tribunals  find  fixed 
rules  of  adjudication,  when  at  all  applicable  to  the  sub- 
ject, more  useful  and  satisfactory  in  operation  than 
mere  discretionary  allowances,  however  discreetly  they 
may  be  allotted.     (^Ikfson  vs.  Prtar^  1  GaUuon^  133.) 

Accordingly,  maritime  Courts,  when  not  governed 
by  positive  law  in  this  respect,  have,  by  a  kind  of  com- 
mon concurrence,  favored  an  allowance,  if  in  cases  of 
derelict,  of  firom  one-third  to  three^uarters  of  the 
salved  property  to  the  salvors,  varying  the  amount 
between  these  points  by  regard  to  the  special  nature 
of  the  services,  the  peril  and  toil  incurred  and  value  of 
property  saved,  and  hazard  to  property  employed  in 
making  the  salvage.  (The  JubiUe^  3  Hogg.  43  tk  ;  Ah 
hott  by  Story,  ed.  1829,  j).  398.)  The  growing  preference, 
however,  to  determinate  rules  of  compensation  in  sal- 
vage cases,  has  so  &t  settled  upon  a  moiefy  as  the  proper 
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rate  of  diyision  in  cases  of  absolute  derelict,  that  it  maj 
almost  be  termed  the  habit  of  Courts  to  give  that  pro- 
portion when  no  imperative  consideration  induces  them 
to  deviate  from  it  {The  Ship  Henry  Ewbank^  1  ^Stun- 
ner,  400 ;  The  Gfyra,  2  Peb&ra  Adm.  Dec.  361.)  The 
extraordinary  merit  of  the  services  may  augment  the 
share  awarded,  or  the  large  value  of  the  property 
saved  diminish  the  allowance.  No  sagacity  could 
hope  to  select  a  fixed  amount,  which  would  in  every 
instance  be  an  appropriate  compensation.  A  moiety, 
however,  approximates  sufficiently  near  to  accomplish 
most  of  the  important  benefits  which  salvage  rewards 
were  designed  to  subserve,  comprehending  the  general 
interests  of  maritime  commerce  and  a  reasonable  parti* 
tion  of  the  imperiled  property  between  the  Qwner  and 
the  party  instrumental  in  recovering  and  restoring  it 
Courts  accordingly  are  inclined  to  countenance  that 
method  of  fixing  the  reward,  unless  special  circum- 
stances call  for  a  discriminating  valuation.  {The  Water- 
loo^ M8S.;*  The  Oalaxy,  M88.\  I  think  none  such  ex- 
ifits  in  this  case,  nor  on  a  careful  estimate  of  the  services 
rendered,  with  a  view  to  the  small  value  of  the  pro- 
perty saved,  and  the  probability  that  littie  or  nothing 
could  be  realized  from  the  adventure  and  the  actual 
benefit  to  the  owner,  do  I  regard  six  or  seven  hundred 
dollars  a  disproportionate  compensation  to  be  specifically 
awarded  the  libeDantB  for  what  was  performed  by  them. 

I  therefore  decree  in  their  fiivor  the  costs  of  suiti 
first  to  be  paid  out  of  the  proceeds  in  Court,  and  thm, 
that  they  receive  the  moiety  of  the  residue  for  the  sal* 
vage  services  rendered  in  this  case. 

nniAoa  f.)i  A  moilA  nf  distribntion  between  the  libeUaati 
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IB  adjusted  amongst  diemselyes,  it  must  be  referred  to 
a  commissioner  to  ascertain  and  report  the  proportion 
payable  to  each,  and  to  each  vessel  employed  in  ren- 
dering the  salvage  service. 


Thb  Soow  Bouvab. 

ft  ■Mimn  MDBot  mftinUiii  ui  MtioB  m  rmn  for  wvgat  on  bowd  *  imall  Miiii^ 
enft  plying  on  the  Hadson  Riyer  between  Troy,  Brbtol  and  the  City  of  Nev- 
Totl:,ifftlaU,after  ayettfromthenleoftheTenel  toftftofiajfiif  porehiser 
without  notiee  of  the  owtfUnding  wtges»  eq)6euJly  if  the  aeainan  wm  pnwat 
tnd  knowing  of  the  Mle. 

A  teeit  lien  ie  lost,  or  will  be  deemed  waived  by  unreasonable  delay  in  enforeing 
it  It  win  not  be  upheld  in  pr^ndiee  of  an  innoeent  purchaser  in  faror  of  a 
party  who  seeks  to  enforce  it  inequitably. 

In  many  systems  of  jurispradence  secret  liens  are  limited  by  positiye  law.  lliej 
are  nfeeted  as  stale  in  all  others,  when  nnreasonably  delayed  or  concealed 
against  good  conscience  and  fair  dealing; 

When  a  seaman  is  hired  to  serre  on  a  small  ressel  naTigating  the  interior  w»> 

'  ters  of  the  State,. and  he  knows  the  residence  and  responsibility  of  the  owner, 
he  win  be  required  to  seek  his  remedy  for  wages  in  the  Mvnieipal  Cciuti  of 
the  Tieinage,  at  the  risk  of  aU  costs  ifheairestatheresselinthisGoail 

lliis  Oonrt  may  refuse  to  take  cognicanoc  of  such  case  miless  it  be  shown  that  the 
remedy  in  the  local  Court  is  doubtfaL 

AuouBTOS  JofflJNB,  of  Waterford,  in  this  State,  the 
Ubellant,  alleges,  that  on  or  abont  the  1st  of  Jnne, 
1845,  he  shipped  at  Troy,  on  board  the  scow  Bolivar, 
asa  second  hand,  at  the  rate  of  sixteen  dollars  a  month ; 
that  said  vessel  was  owned  by  James  Bynd^s,  the 
master,  and  was  employed  in  carrying  freight  upon  the 
tide  waters  of  the  Hudson  Biver,  between  Troy,  Bris* 
tol  and  the  City  of  New- York;  that  he  was  em- 
ployed at  that  rate  from  the  time  he  shipped  until  July, 


MARCH,  1847.  .  475 


IheSeowBoliTar. 


1845 ;  that  his  wages  amounted  to  $32,  of  which  he  had 
been  paid  $16,  leaving  a  balance  due  him  of  $16.  He 
further  alleges  that  said  vessel  was  owned  by  James 
BjudeiB,  the  captain  thereof^  who  had  sold  her  to  Isaac 
Swangler,  of  Philadelphia;  that  said  Swangler  knew 
that  libellant  was  employed  as  a  hand  on  said  vessel ; 
that  immediately  after  the  sale  of  said  vessel,  she  was 
taken  out  of  the  jurisdiction  of  this  Court,  the  libellant 
having  been  discharged  from  her. 

He  prayed  that  the  owner  of  said  vessel  may  be 
decreed  to  pay  him  his  wages  due  as  aforesaid. 

George  Bonner,  the  owner  of  the  scow,  in  answer  to 
the  above  daim  says,  that  h^  purchased  the  vessel  from 
Isaac  Swangler;  that  he  knows  nothing  of  the  claim 
of  the  libellant,  and  he  alleges  that  he  is  informed  and 
believes  that  on  or  about  the  29th  of  July,  1845,  when 
Baid  Swangler  had  purchased  the  scow  frt>m  Rynders 
her  master  and  owner,  the  said  master  stated  in  pre- 
sence of  the  crew,  the  libellant  being  present,  that  that 
was  the  last  trip  they  would  make  with  her,  as  on  her 
return  said  Swangler  would  take  possession  of  her  as 
owner ;  and  that  there  was  no  lien  or  incumbrance  of 
any  kind  upon  her ;  that  neither  of  said  crew  dissented 
from  this  representation  of  said  Rynders,  or  made  any 
claim  for  wages,  or  that  any  was  due.  He  further  al- 
leges, that  on  the  return  of  the  scow  from  Troy  to  Bris- 
tol, the  said  Swangler,  or  his  agent  went  on  board  of 
her  fQr  the  purpose  of  taking  possession  of  her ;  that 
he  conversed  with  the  crew  and  libellant,  telling  them 
of  his  object ;  that  neither  libellant  or  any  of  the  crew 
made  any  demand  or  said  any  thing  about  wages,  or 
intimated  that  any  thing  was  due  them  from  the  vessel 
He  frirther  allies  that  said  Rynders,  at  that  time,  and 
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ever  since,  has  been  able  to  respond  to  any  claim  for 
wages  dae  the  libellant,  and  resides  at  Waterford,  in 
the  immediate  vicinity  of  libellant  He  farther  alleges 
that  libellant  has  never  made  any  daim  of  said  Swan- 
gler  or  himself,  previous  to  the  filing  of  this  libd, 
though  said  scow  has  been  ever  since  running  between 
Philadelphia  and  New- York,  and  that  he  purchased  her 
without  notice  of  any  outstanding  demand  of  libeUant 
for  wages  against  her,  and  believing  her  free  of  all  liens 
for  wage&  Wherefore  he  prays  that  the  libel  be  dis- 
missed with  costs. 

It  appeared  in  evidence  that  the  libellant  shipped 
and  served,  as  alleged  by  Jiim,  on  board  of  the  scow ; 
and  further,  that  the  vessel  was  sold  by  her  master  and 
owner,  hondfide^  for  a  full  consideration,  to  Swangler, 
and  by  him  to  the  present  claimant;  the  sale  took 
place  in  Bristol,  Pennsylvania,  with  the  knowledge  <^ 
the  libellant,  who  then  made  no  claim  for  wages  due 
him  or  gave  any  notice  thereof,  until  more  than  a  year 
after  said  sale.  It  also  appeared  in  evidence  that  the 
libellant  resided  in  the  inmiediate  neighborhood  <^ 
Bynders,  the  former  master  and  owner,  and  subsequently 
to  the  sale  was  employed  in  the  same  trade  and  between 
the  same  places  as  was  this  vessel  for  the  residue  of 
the  season. 

A.  Ben/edict^  for  libellani 

■ 

R.  Ghodman^  for  claimant 

Bbtts,  J. — ^The  point  contested  in  this  case  is  whe- 
ther the  libellant  can  maintain  an  action  in  rem  for 
wages,  upon  the  pleadings  and  proo6  presented  in  the 


MABCH,  lU't.  477 


T1i«  Soow  Boliyar. 


case.  Under  ordinary  circumstances,  a  sale  of  a  ves- 
sel will  not  divest  the  lien  a  mariner  has  against  her 
for  the  security  of  his  wages ;  and  if  the  sale  is  by 
process  of  law,  Admiralty  will  uphold  and  enforce  the 
lien  against  the  proceeds  of  the  vessel,  wherever  they 
may  be  found  and  identified.  {Sh&ppard  and  others  v. 
Nayhr  and  others^  5  Peters^  675.)  But  it  is  necessary 
that  seamen,  as  well  as  others,  in  order  to  uphold  a 
tacit  lien  or  privilege,  should  not  intentionally  con- 
ceal it  to  the  prejudice  of  purchasers  acquiring  the 
property  Jxma  fide^  and  in  ignorance  of  the  incum- 
brance. 

Wise  and  equitable  provisions  are  introduced  into 
some  systems  of  jurisprudence  limiting  their  continu- 
ance to. fixed  periods  of  time.  In  France  and  in  Lou- 
isiana, the  privilege  upon  the  ship  for  the  wages  of  the 
crew  must  be  claimed  and  asserted  before  the  ship  has 
made  a  voyage,  (in  case  of  a  sale,)  in  the  name  and  at 
the  risk  of  the  purchaser.  If  such  voyage  is  made 
without  any  claim  being  interposed  by  the  crew,  or  if 
more  than  sixty  days  have  ekpsed  between  the  depart- 
ure and  return  of  the  vessel,  she  having  been  sold,  the 
privilege  is  lost  {Code  de  Com.  191 ;  Sirej/j  tarn.  25, 
part  1,  p.  207 ;  Duranton  dea  Privileges^  liv.  3,  tit  18, 
§§  2,  6,  n.  133 ;  Civil  Code  of  Louisiana,  arts.  3,204, 
3,210 ;  Terry  v.  jTerry,  10  Lou.  B.  75.)  So  in  Penn- 
sylvania, the  time  of  delay  within  which  a  seaman 
must  assert  his  lien,  is  fixed  by  statute  to  nine  months. 
(2  Laws  Penn.  475.) 

By  the  marine  law  there  is  no  fixed  period  of  time 
within  which  mariners  must  proceed  to  enforce  their 
lien  for  wages,  yet  such  lien  will  become  extinct  or 
barred  by  unreasonable  delay,  if  the  vessel  passes  into 
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the  hands  of  a  bona  fidt  purchaser,  igDonmt  of  soch 
daim.  (3  Kent  Com.  196.)  Judge  Ware  remarks,  it 
is  not  doubted  that  a  seaman  may  lose  his  lien  bj  lyiog 
by  for  a  length  of  time,  and  suffering  the  vessel  to  be 
sold  to  a  person  ignorant  of  his  claim,  without  giving 
him  notice.  {The  Eastern. Star,  Wcare' a R.l%L)  And 
in  Ldand  v.  The  Ship  Medora,  it  was  held  that  liens 
for  wages  should  in  no  case  extend  beyond  the  next 
voyage,  if  they  are  unknown  to  the  public,  and  new 
interests  of  third  persons  as  to  the  vessel  intervene 
without  notice.  (2  Woodb.  and  Minot,  104.)  In  the 
case  of  Packard  v.  The  Sloop  Louisa,  Judge  Wood- 
bury animadverts  strongly  upon  the  equities  of  inno- 
cent parties  in  opposition  to  secret  and  stale  liens. 
He  says,  to  allow  a  seaman,  after  his  voyage  is  over  and 
his  contract  ended  and  his  connection  with  the  vessel 
dissolved  and  he  has  embarked  for  years  in  employ- 
ment elsewhere,  to  retain  a  secret  lien  on  the  vessel, 
and  thus  prevent  her  sale  or  use  unincumbered  and 
embarrass  any  new  purchaser  without  notice,  would  be 
very  bad  poUcy.     (2  W.ikK  49.) 

If  the  claimant  in  this  case  had  either  actual  or  con- 
structive notice  of  the  claim  of  the  libellant,  he  might 
have  protected  himself  against  it  by  requiring  the  vendor 
to  extinguish  it,  or  he  could  have  withheld  the  amount 
from  the  purchase  money.  The  conduct  of  the  libellant 
was  calculated  to  mislead  and  wrong  him.  He  was 
present  at  the  negotiation  of  sale,  and  was  informed,  in 
presence  of  the  purchaser,  that  it  had  been  made,  yet 
permitted  him  to  buy,  without  giving  him  notice  there 
were  wages  in  arrear.  These  considerations  supply  an 
equitable  bar  to  the  action  in  this  form,  treating  it  as 
brought  by  a  mariner  for  services  on  a  sea-going  vessel 
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The  case  is,  however,  to  be  considered  in  another 
point  of  view.  The  bargain  for  labor  on  this  small 
craft  had  relation  to  services  on  the  waters  of  the  Hud- 
son River,  within  this  State,  and  was  between  men  who 
were  near  neighbors,  residing  in  the  interior  of  the 
State,  the  seaman  well  knowing  the  responsibility  of 
the  master  and  owner  of  the  vessel,  and,  except  only 
by  intendment  of  law,  hiring  himself  no  donbt  solely 
trosting  to  that  personal  responsibility.  There  was  an 
easy  and  cheap  remedy  at  his  command  in  the  local 
Courts  against  the  owner  for  his  wages,  upon  which  he 
would  naturally  rely,  and  this  Court  discourages  actions 
in  rem  upon  demands  of  this  character,  by  denying  all 
costs  in  them  where  they  could  be  enforced  in  the 
municipal  Courts  of  the  vicinage  of  the  parties,  and  will 
even  refuse  to  take  cognizance  of  such  demands  in  rem^ 
unless  it  be  proved  that  the  remedy  in  the  local  Courts 
is  doubtful. 

For  these  reasons,  the  Ubel  will  be  dismissed  with 
costs. 
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• 

A  iBftriB«r  hm  ft  lin  for  wigci  MiiMd  on  bo«rd  *  Miliiig  tcmmI  of  fif^  tow 
bnrUimi,  ragaged  in  the  txvnsporUtion  of  nuarehaodiM  on  tide  waten  upon 
the  Hudson  River,  within  the  territory  of  the  Statei 

This  lien  can  be  enforsed  ageinefc  the  resMl  in  the  hands  of  a  bomaJUt  pmr- 
ehaser  of  her,  if  she  was  sold  without  the  knowledge  of  the  seaman  and  he 
pnnnes  hit  claim  at  the  first  opportunity  after  his  debt  has  aeeroed. 

Although  the  mariner  and  owner  are  residents  of  this  State,  near  eaoh  other, 
and  the  amount  in  demand  is  small,  the  suit  therefor  need  not  be  proseented 
in  the  local  courts,  if  demand  of  payment  is  preyiously  made  of  the  owner, 
and  the  latter  foils  to  prove  the  seaman  had  adequate  remedy  against  his 
property  in  such  eomti. 

This  action  was  instituted  by  John  W.  Shook  for  the 
recovery  of  a  balance  alleged  to  be  due  him  for  wages 
earned  as  a  hand  upon  the  scow  Bolivar,  a  small  sail- 
ing vessel  of  fifty  tons  burthen  and  over.  The  plead- 
ings and  the  evidence  for  the  defence  were  mainly  the 
same  as  in  the  case  of  Augtisttu  Josline  v.  The  same 
vessel  For  the  reasons  set  forth  in  the  decision  in  that 
cause  the  libel  was  dismissed  with  costs. 

Some  days  subsequent  to  the  hearing,  a  motion  was 
made  on  the  part  of  the  libellant  for  a  re-hearing,  and 
it  appearing  upon  the  allegations  and  affidavits  pro- 
duced on  the  part  of  the  libellant,  that  there  is  reason- 
able ground  to  believe  that  his  case  was  not  fully  and 
accurately  presented  to  the  Court  on  the  former  hear- 
ing, and  that  he  was  in  possession  of  new  and  material 
testimony  not  known  to  him  on  the  former  hearing 
and  not  then  at  his  command,  it  was  ordered,  on  mo- 
tion of  his  advocate,  that  a  new  hearing  be  granted 
therein,  the  libellant  paying  the  costs  of  the  former 
hearing  and  of  this  motion. 


I 
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On  the  re-hearing,  the  Ubellant  produced  proo& 
showing  that  his  hiring  on  the  vessel  terminated  in  this 
State  on  the  15th  day  of  July,  1845,  wages  then  being 
due  him,  and  that  she  was,  a  few  days  thereafter,  sold 
in  the  State  of  Pennsylvania,  on  the  Delaware  Biver, 
and  was  there  delivered  to  the  purchaser  without  the 
knowledge  of  the  Ubellant 

It  was  further  proved  that  the  Ubellant  demanded 
payment  of  his  wages  of  the  former  master  and  owner 
without  obtaining  them,  and  refused  to  reUnquish  his 
Uen  on  the  vessel  therefor ;  and  the  wages  not  being 
paid,  he  directly  thereafter  left  his  demand  with  the 
proctor  in  this  cause,  with  directions  to  have  the  ves- 
sel arrested  therefor  whenever  she  could  be  found 
within  the  waters  of  this  State ;  and  that  the  Ubel  in 
this  case  was  filed,  and  the  warrant  thereon  issued,  and 
the  said  vessel  arrested  on  her  first  return  to  this  State. 
Upon'  these  &ct8  it  was  contended  that  the  Ubellant 
was  entitled  to  a  decree  for  the  balance  of  wages  due 
him. 

A.  JBenedict^  for  Ubellant 
E.  Ooodman^  for  claimant 

Betts,  J. — On  the  former  hearing,  this  cause  was 
dismissed  for  the  reasons  given  in  the  preceding  case 
of  Josline  v.  The  same  vessel  The  new  evidence  in- 
troduced on  this  hearing  has  fireed  the  case  of  the  ob- 
jections upon  which  the  former  decree  was  based.  It 
is  not  denied  that  a  mariner  has  a  legal  right  to  pro- 
ceed in  rem  for  the  recovery  of  wages  against  craft  of 
this  character,  engaged  in  transporting  merchandise  on 
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tide  waters ;  and  the  evidence  now  shows  that  all  pro- 
per efforts  and  diligence  were  nsed  bj  the  libellant  to 
collect  the  debt  of  the  owner  before  the  vessel  waa 
attached  in  this  Coort,  and  that  her  sale  was  made 
without  notice  to  the  libellant 

There  having  been  no  laches  on  the  part  of  the  sear 
man  in  this  case,  the  lien  follows  the  vessel  into  the 
hands  of  the  purchaser,  and  can  be  enforced  notwith- 
standing his  ignorance  of  its  existence,  wherever  the 
vessel  can  be  found.  {Shepard  and  others  v.  Taylor 
andothers,  6  Peters,  675 ;  The Nq>tune,  1  Hogg.  227; 
The  Mary,  1  Faine,  180;  The  Batavia,  2  Dods.  500; 
2  Sumn.  443.) 

This  demand  was  put  in  train  for  collection  against 
the  vessel  within  a  few  weeks  after  it  became  payable, 
and  its  prosecution  was  delayed  by  the  absence  of  the 
vessel  from  the  State,  out  of  the  jurisdiction  of  the 
Court,  and  not  by  the  laches  of  the  libellant 

The  libellant  proves  an  unsuccessful  demand  of  pay- 
ment from  the  owner  who  contracted  with  him ;  and  his 
inability  to  satisfy  the  wages  may  be  reasonably  im- 
plied, in  the  absence  of  all  evidence  on  his  part  that 
he  possessed  property  sufficient  to  satisfy  the  debt,  and 
that  it  was  so  circumstanced  that  it  could  be  reached 
by  the  process  of  the  municipal  Courts. 

I  think  the  libellant  has  supplied  satisfactory  reasons 
for  the  delay  of  his  proceeding,  and  for  resorting  to 
this  remedy  in  this  Court  against  the  vessel 

Let  the  following  decree  be  entered  in  this  cause : 

It  is  ordered  that  there  be  a  decree  in  favor  of  the 
libellant  for  the  amount  of  wages  due  him,  and  that  the 
vessel  be  condemned  therefor,  and  for  the  taxed  costs 
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of  this  suit ;  and  unless  a  stipulation  by  the  parties, 
fixing  the  amount  of  such  wages,  is  filed  within  two 
days  after  this  decree,  it  is  further  ordered  that  it  be 
referred  to  a  commissioner  to  ascertain  and  report  the 
wages  due  the  libellant,  after  deducting  all  proper 
charges  and  allowances. 


The  Steahboat  Neptune. 

In  aotioDs  la  the  federal  Coarti,  parties  to  the  reoord  eannot  be  examined  m 

witnesMiL 
The  federal  Oonrte  will,  npon  motion  and  for  good  eanee  ahoim,  anthoriM  the 

name  of  a  party  to  be  rtricken  from  the  pleadings ;  and  he  enn  then  be  ex- 
amined ae  a  witness,  subject  to  all  legal  objections. 
Sailing  yessels  meeting  steamers  at  sea  most  use  due  preeantiona  to  avioid 

coming  in  coUiiion  with  them,  as  for  example  by  taking  care  not  to  impede 

their  course  or  embarrass  their  navigation. 
In  an  action  for  damages  incurred  to  a  sailing  vessel  through  e<^liBion  with  a 

steamboat,  the  libellants  most  prove  the  sailing  vessel  dear  of  all  en]p*ble 

eondnct  oondneing  to  the  collision.    Steamers  are  not  bound  to  guard  sailing 

vessels  against  their  own  misconduct 
It  is  the  duty  of  a  steamer  to  take  prudential  measures  in  ample  season  Unr 

avoiding  a  sailing  Teasel,  when  the  two  are  approaching. 
Sailing  vessels  are  not  bound  to  have  lights  suspended  in  the  night  time. 
The  positive  testimony  of  witnesses  to  Uieir  own  acta,  at  the  time  of  a  eolUsipn, 

is  entitled  to  outweigh  the  opinions  and  belief  of  out-numbering  witnesses  who 

judged  of  such  aota  from  the  opposite  vesseL 
The  master  and  crew  of  a  vessel  are  oompetent  witnesses  for  the  owner  of  the 

vessel  in  a  cause  of  collision. 

Tms  was  a  cause  of  collision.  It  came  before  the 
Court  upon  the  following  pleadings:  The  libel  and 
complaint  of  Zebulon  Paine,  owner  of  one-half  part  of 
the  schooner  lola  and  owner  of  part  of  her  cargo ; 
Sarah  Sherwood,  owner  of  the  other  half  part  of  the 
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owxierE  c^  pirt 
of  tLe  taid  Krbocizker; ' Jmiaes  McCoT::r*,  ibb2«;  Afldv^ose 
TtAekjQ,  Xaines  Woosser.  Betmen:  Hecrf  Cai^  cook: 
afid  Aogostas  Xorlen.  a  pasBenger  on  bond  of  sud 
•chooiier,  allege  that  the  aaid  Bcbomier  lola,  on  or  aboas 
the  7tb  daj  of  Xulj.  ]84€,  left  the  port  of  Easqxin.  in 
Vaine,  with  a  caigo  of  lathes,  pickets,  {faster  fi^  in 
barrels,  afid  packages  of  monej,  bonnd  fin-  the  port  of 
New- York;  that  the  schooner  was  tight  and  staimdi 
and  strong,  and  weD  manned  and  appointed ;  that  in 
the  evening  of  the  14th  Jolj  die  had  proceeded  about 
a  mile  to  the  soath  of  the  light-boat  stationed  off  the 
Middle  Ground,  a  shoal  nearlj  opposite  to  Stratford 
Point,  and  that  the  schooner  passed  the  lighi>boat 
being  about  a  mile  to  the  southward  thereof;  that  the 
said  schooner  was  then  steering  about  a  west  course, 
the  wind  being  nearlj  fiorn  the  north ;  that  the  night 
was  clear,  and  the  said  vessel  could  be  easily  discerned 
at  a  considerable  distance ;  that  whilst  sailing  upon  her 
course,  about  west,  with  a  fresh  wind,  going  from  six 
to  eight  knots  an  hour,  between  nine  and  ten  at  night 
she  was  negligently  run  against  and  into  by  the  steam- 
boat Neptune,  which  was  then  proceeding  down  the 
Sound  from  the  city  of  New-York,  and  run  and  struck 
against  the  hull  of  the  said  schooner  between  the  fore 
and  main  rigging  on  her  larboard  side,  with  such  great 
force  and  violence  as  to  break  and  tear  open  the  hull 
of  said  schooner,  and  cut  her  nearly  in  two,  so  that  she 
filled  and  sunk  almost  immediately,  and  the  said  vessel 
and  her  cargo,  and  the  clothes,  money  and  effects  of 
the  crew  and  passengers,  were  totally  lost,  and  a  female 
named  Murphy   and  her  child,  were  drowned;   that 
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Long  Island  Sound,  where  the  disaster  occurred,  is  yerj 
wide,  and  there  was  ample  room  for  the  steamboat  to 
hare  passed  and  avoided  the  schooner;  that  the 
schooner  was  worth  three  thousand  dollars ;  that  that 
part  of  the  cargo  belonging  to  the  said  Paiae  was  of 
the  yalue  of  $550 ;  that  the  vdue  of  the  cargo  belong- 
ing to  John  Buchanan  was  $117 ;  that  the  owners  of 
the  schooner  lost  the  freight  and  passage  money,  &c., 
and  the  other  libellants  set  forth  their  losses  as  hj  an- 
nexed schedules ;  they  pray  for  a  decree  in  their  favor, 
for  their  damages  and  cost& 

The  respondent  in  his  answer  says,  that  as  to  the 
ownership  of  the  schooner  lola,  the  cargo  and  the 
other  subjects  of  property,  he  knows  nothing,  and 
therefore  leaves  it  to  the  libellants  to  make  out  proof 
of  their  allegations  He  further  alleges  that  the  steam- 
boat Neptune,  being  in  good  order,  sufficiently  equip- 
ped and  manned,  sailed  from  New- York,  14th  July, 
1846,  bound  to  Newport  and  Providence,  in  Rhode 
Island,  and  proceeding  upon  her  passage  at  her  regular 
rate,  about  one  mile  from  Stratford  light-boat,  about 
nine  or  ten  o'clock  in  the  evening,  a  vessel  was  seen 
about  one-half  of  a  quarter  of  a  mile  ahead,  which 
vessel  was  the  schooner  lola.  That  immediately  upon 
seeing  the  schooner,  the  course  of  the  steamboat  Nep- 
tune was  changed  to  windward  of  the  schooner,  for 
the  purpose  of  giving  the  said  schooner  the  course  she 
was  then  running.  That  when  the  said  steamboat  was 
about  ten  or  twelve  lengths  from  said  schooner,  it  was 
observed  that  the  latter  had  changed  her  course,  and  was 
luffing  up  so  as  to  cross  the  bows  of  the  said  steamboat 
That  when  first  seen,  said  schooner  was  running  north 
by  south,  from  which  she  changed  suddenly  to  about 
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€tkMz.2td  her  ccmrm.  &e  befl  cf  tike 
Bccktdj  TWDf^  to  stop  kcc  aid  aC 
svwl the eoCisioQ :  bottbeaud 
•eroai  the  bovB  of  Ae  oud 
hsriBg  lOBie  beadwmj,  a 
Thai  said  adiooncr  waa  atmck 
erevai  o&ce  jumped  firoa  the  nggmg 
aaid  steambgaL  That  hearii^  Aak  a 
were  left  on  the  acfaooner,  aaanll  boat 
lowered  fix>iii  the  Neptone, 
ewerj  eflbrt  made  to  aare  aoj  persona  on  board  aaid 
adioooer.  That  the  captam  of  the  atftamboat,  aad  the 
aien  with  him  who  mamied  the  aaid  soian  boat^  ooii- 
timied  to  row  about  the  place  of  the  diaaf^ieaniioe  of 
the  schooner  for  more  than  half  an  hour,  and  finding 
no  person  needing  their  aid,  thejr  retomed  to  the  Nep- 
tone.  That  the  master,  pflot  and  whedbman  of  the 
Neptone  were  experienced  and  aldlfid,  and  that  the  crew 
were  not  inexperienced,  careless  and  incompetent  mei; 
nor  was  the  steamboat  careleaslj,  improperly  or  xat- 
skilfall  J  navigated  at  the  time ;  nor  was  the  loss  of  the 
schooner  and  cargo,  nor  the  liyes  of  any  persons,  if 
an  J  snch  were  lost,  occasioned  bj  the  fiinlt,  cardess- 
ness  or  nnskilfid  management  of  Ihe  steamboat  That 
the  reason  whj  the  said  schooner  was  not  seen  earlier 
was  that  a  heaTj,  black  cloud  shut  her  out  firom  yiew, 
and  she  had  no  lights  visible  on  board.  That  the 
ohange  of  the  course  of  said  steamboat  threw  the 
broadside  of  the  Neptune  to  view  from  the  schooner, 
so  that  the  man  at  the  hehn  on  the  schooner  saw  the 
head  and  stem  lights  of  the  steamboat,  and  her  couise 
was  plainly  seen  by  him«    That  the  wind  was  blowing 
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fresh,  and  the^^  loffixig  up"  of  the  schooner  so  as  to  cross 
the  bows  of  the  steamboat^  when  the  position  and 
oonrse  of  the  latter  was  evident  to  those  on  board, 
conld  not  have  been  expected  by  any  person  on  board 
the  steamboat,  and  was  contrary  to  all  proper  and  lawfhl 
rales  of  navigation.  That  the  accident  aforesaid  was 
occasioned  by  the  great  negligence  and  want  of  care 
of  the  officers  and  crew  of  the  schooner  in  not  provid- 
ing proper  lights  on  deck,  and  in  changing  the  conrse 
of  the  schooner  right  across  the  bows  of  the  steam* 
boat,  and  not  by  any  n^lig^ice,  want  of  skill  or  care 
of  the  officers  and  crew  of  the  steamboat  Wherefore 
they  pray  that  the  libel  be  dismissed  with  costs. 

The  matters  in  controversy  under  the  pleadings  re- 
late to  damages  sustained  by  the  owners  of  the 
schooner  lola,  who  are  a  portion  of  the  libellants,  and 
also  by  the  owners  of  the  cargo  and  property  on 
board,  who  are  the  other  libellants,  in  consequence  of 
her  destraction  by  collision  with  the  steamboat  Nep- 
tune. 

The  master  and  crew  of  the  lola  are  oo-libellants, 
who  sae  for  property  owned  by  them  which  was  lost 
on  board  the  schooner ;  and  they  were  offered  as  wit- 
nesses on  the  hearing  to  prove  the  damages  they  had 
sustained,  and  the  liability  of  the  steamboat  therefor. 

Exceptions  to  their  competency  having  been  taken 
on  the  part  of  the  claimants,  the  Court  permitted  that 
question  to  be  argued,  preliminarily  to  the  hearing  of 
liie  cause  upon  the  merits. 

F.  B.  GuUing^  on  the  part  of  the  libddants,  argued 
that  the  witnesses  were  competent  ex  neeessUabe^  and  also 
in  conformity  to  the  practice  of  Admiralty  Courts  in 
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cases  of  wages  and  salvage.  He  cited  1  GreenL  Ev. 
27;  12  Vin.  Ah.  24,  pi  34;  12  JohnMn,  461 ;  6 
Wend.  407,  409;  4  Wend.  483;  11  Wend  568;  16 
Wend  696-6;  2  Wheat  111;  Note,  117;  2  Teates'  R 
254 ;  4  DalL  163 ;  1  (TreenZ:  §§  348,  350;  DurOapAd 
Pr.  264;   2  5>-a  CVv.  <fe  ^rf.  112;  Dunl  85,  89,  90; 

1  8umn.  402 ;  1  Stortf,  432 ;  i>unl  87;  Betts' Pr.  57; 

2  J7i^^.  145. 

L.  B.  Woodruff  &  Charge  Wood  controyerted  these 
positions  and  cited  6  Peters,  143 ;  2  Brcfwrie  Penn.  R 
350;  Sloop  Belsey,  1  Sumn.  402,  432;  2  Hogg.  154; 
Dunl  264-5 ;  1  Pefer*'  Ad  211. 

Betts,  J. — ^The  rule  in  equity  established  in  the 
Conrts  of  this  State  does  not  disqualify  a  party  named 
on  the  record  from  being  a  witness  in  the  cause,  if  he 
has  no  certain  interest  in  the  event  (1  Johns.  R.  556 ; 
2  Cowen,  186-189 ;  1  Johns.  Oh.  R  650 ;  6  Johns.  GK 
R.  212.)  Some  of  the  judges  in  those  cases  were  in- 
disposed to  consider  a  mere  contingent  liability  to  costs 
as  amounting  to  a  disqualifying  interest;  but  the 
present  Chancellor  seems  to  hold  a  party  incompetent 
for  that  cause.     (6  Paige,  565.) 

At  law  the  rule  is  clearly  so,  and  parties  to  the  re- 
cord, who  are  merely  nominal,  or  who  consent  to  be 
sworn,  are  not  admissible  as  witnesses  when  objected 
to.  (4  Johns.  R  140 ;  20  Johns.  R  142 ;  1  Wend  20; 
4  Wend.  463 ;  7  Gowen  R  650 ;  19  Wend  353.) 

The  rule  of  disqualification  because  of  connection  with 
the  suit  is  not  so  stringent  in  all  the  States.  The  cases 
upon  the  subject  exhibiting  the  diversity  of  the  law  in 
this  respect  are  collected  in  Oowen  4k  HiWs  Notes  to 
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Phil  Ev.  pp.  134—145  avid  1648 ;  Greenl  Ev.  §  347; 
but  this  Court  is  not  called  upon  to  estimate  their  rela- 
tiye  authority,  or  at  liberty  to  discuss  the  question  made 
as  an  open  one.  The  Supreme  Court  of  the  United 
States  has  settled  the  law  definitively,  for  all  the  na- 
tional tribunals,  that  a  party  to  the  record  is  an  incom- 
petent witness  in  the  cause.  This  is  placed  upon 
grounds  of  policy  which  does  not  admit  of  the  except 
tions  recognised  by  other  Courts.  (J)e  WoI/y.  Johnson^ 
10  Wheat  R  367,  384 ;  Scott  v.  Lloyd,  12  Peters,  146 ; 
Btein  v.  Botvman,  13  Peters,  209.) 

A  party  is  held  disqualified  to  testify  in  such  cause, 
although  his  interest  be  nominal  or  entirely  eztm- 
guished,  or  be  protected  by  a  deposit  of  money,  equal 
to  any  liability  he  may  become  subject  to« 

Proceedings  in  Maritime  Courts  are  goyemed  by 
general  rules  applicable  to  cases  at  law  and  in  equity, 
where  no  special  course  has  grown  up  from  long  usage 
in  those  Courts,  or  has  not  been  appointed  by  positiye 
law.  (1  Sumn.  343,  344.)  Prize  causes  and  suits  for 
salyage  are  prosecuted  in  the  names  of  all  parties  in* 
terested  in  the  recovery,  and  the  suitors  named  in  the 
pleadings  are  admitted  as  witnesses  to  sustain  the  ac- 
tion. This  is  put  upon  the  ground  of  necessity  ;  but  it 
is  also  to  be  observed  that  those  actions  are  founded  in 
principles  of  public  policy,  and  look  to  other  results 
than  the  mere  rights  and  rewards  of  individual  suitors. 
They  are  e^[ually  anomalous  in  the  permission  to  par- 
ties not  having  a  common  right  and  interest — on  the 
contrary,  often  setting  up  interests  hostile  to  each 
other — ^to  unite  in  the  same  action,  as  in  the  admission 
of  such  parties  to  testify,  not  for  each  other  alone,  but 
each  also  for  his  personal  interests. 
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So  by  act  of  Congrefls,  (July  20,  17^,  §  6,) 
are  compelled  to  join  ia  actions  for  wages  earned  in  a 
common  voyage,  bronght  against  the  yessel ;  yet  the 
suits  are  distinct  and  several,  and  have  all  the  properties 
of  actions  prosecuted  by  parties  independently  of  each 
other;  (5  Peters  R.  714;)  and  the  co-libdlants,  in 
such  actions,  must  accordingly  be  admissible  witnesses 
for  each  other,  as  in  separate  suits.  There  is  no  com- 
mon interest,  even  contingently,  as  to  costs.  K  the  de- 
cree be  against  the  libel,  one  libellant  is  not  chargeable 
with  the  costs  incurred  by  the  respondents  on  account 
of  his  co-libellant,  and  can  only  be  made  liable  for  those 
created  by  his  individual  claim. 

Neither  the  claim  of  necessity,  of  long  usage  and  cus- 
tom, or  the  appointment  of  positive  law,  applies  to  the 
position  or  quality  of  the  witnesses  offered  in  this  case. 
They  are  not  brought  forward  as  indispensable  parties  in 
the  cause,  and  who  are  the  only  witnesses  present,  and 
capable  of  giving  evidence  to  the  facts  in  question. 
They  stand  upon  the  record  as  common  sufferers  for  a 
tort,  and  in  that  position  are  disabled  from  testifying 
for  their  associates. 

The  case  of  the  Countess  of  Devor^  (2  Hogg.  146,) 
cited  in  support  of  the  admissibility  of  these  libel* 
lants  to  testify,  stands  on  a  different  doctrine.  The 
witnesses  admitted  in  that  case  were  not  parties  to  the 
action,  nor  proved  to  be  interested  in  its  event 

I  think  the  objection  ought  to  prevail,  and  that  the 
libellants  must  be  excluded  as  witnesses  in  the  cause. 

A  petition  being  subsequently  presented  to  the  Courts 
praying  that  the  names  of  the  master  and  crew  of 
the  schooner  might  be  stricken  from  the  record,  an 
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order  to  that  effect  was  entered,  and  the  testimony  of 
these  witnesses  and  other  proo&  were  then  offered  in 
support  of  the  allegations  of  the  libel.  The  material 
£ftcts  will  appear  sufficientlj  in  the  opinion  of  the  Court 

Oeorge  Wood  and  L.  B.  Woodruffs  for  the  claimants. 

The  burden  of  proof  is  on  the  libellant&  (Jron  Duke^ 
9  Jurist^  477.)  The  vessel  complaining  must  be  free 
from  all  blame.  {The  Friends,  1  TT.  Boh.  485  ;  1  Rob. 
Adm.  -B.  488 ;  3  Carr.  &  P.  531.) 

F.  B.  CvMvng,  in  reply,  for  the  libeUant& 
The  Neptune  was  palpably  off  her  course ;  she  must 
take  the  burden  of  accounting  for  her  situation.  (The 
Perth,  3  ffagg.  417 ;  Story  on  Bail  §§  608,  609,  611 ; 
3  Hagg.  316 ;  The  Jupiter,  3  Carr  &  Payne,  528.) 

Childs  says  he  saw  the  schooner  right  ahead  on  her 
starboard,  and  he  turned  to  windward.  This  was  a  viola- 
tion of  law.  {AliboU,  234;  Story  on  Bail.  §  611;  3 
Kent,  230 ;  7  Law  Reporter,  222 ;  The  Cynosure,  3 
Biagg.  320.)  The  steamboat  should  have  kept  off  to 
starboard.  (1  Wm.  Bob.  481 ;  The  Friends,  lb.  467 ; 
The  Shannon,  1  Law  Bep.  313,  318;  7  Law  Bep.  222 ; 
The  Narragansett,  ante,  246.)  If  it  was  dark,  the  Nep- 
tune was  in  fault  in  running  at  fiill  speed.  (3  Hagg. 
417 ;  lb.  176;  13  Peters'  R  181.) 

Betts,  J. — ^The  importance  which  this  controventy  has 
assumed  on  account  of  the  amount  of  loss  incurred  by 
the  collision,  and  of  the  question  of  the  right  naviga- 
tion of  the  respective  vessels,  has  caused  a  more  pro- 
longed examination  of  testimony  and  a  wider  discus- 
sion at  the  hearing  than  would  seem  demanded  by  the 
intrinsic  difficulties  of  the  case. 
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A  sailing  vessel  and  a  steamboat  running  in  opposite 
directions,  came  in  collision  on  the  Soand,  in  the 
night  time.  The  injury  waa  received  chiefly  by  the 
schooner,  which  sunk  directly  after  the  collision.  The 
libellants  charge  the  act  to  have  been  wholly  the  fault 
of  the  steamer,  and  that  they  are  entitled  to  full  re- 
muneration from  her  for  their  losses.  The  schooner  is 
alleged  to  be  worth  $3,000,  and  the  property  on  board 
her,  totally  lost,  about  $1,000. 

The  particulars  on  which  the  action  is  grounded 
stated  in  the  libel,  are,  that  the  schooner  was  on  her 
passage  from  Eastport,  Maine,  to  New- York,  and  on 
the  night  of  July  14,  1846,  was  standing  about  west, 
running  about  six  or  eight  knots  the  hour,  the  wind 
being  fresh  and  nearly  north,  when,  between  nine 
and  ten  P.  M.,  she  was  run  into  by  the  steamboat 
Neptune,  proceeding  down  the  Sound  from  the  city  of 
New-York. 

The  schooner  had  passed  the  light-boat  stationed 
on  the  Middle  Ground  nearly  opposite  Stratford  Point, 
about  one  mile  south  of  that  boat  The  night  was 
clear,  and  the  schooner  could  be  easily  discerned  at  a 
considerable  distance  from  the  steamer. 

The  schooner  was  cut  nearly  in  two  by  thp  collision, 
and  sunk  almost  immediately;  the  vessel,  cargo,  clothes, 
money  and  effects  of  the  crew  and  passengers  weiie 
totally  lost,  and  two  passengers,  a  woman  and  her  child, 
were  drowned. 

The  Hbel  alleges  that  the  steamboat  was  carelessly, 
improperly  and  unskilfully  navigatfid,  and  the  disaster 
was  occasioned  solely  thereby.  That  her  crew,  and 
those  having  her  management,  were  inexperienced  and 
incompetent,  or  else  were  careless  or  negligent ;  and 
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that  the  disaster  was  occasioned  without  the  &,vlt  of 
the  schooner  and  her  crew. 

The  libellants  are  bound  to  prove  their  own  conduct 
correct,  both  in  what  was  done  or  omitted  to  be  done 
on  board  their  vessel.  If  their  acts  caused  the  colli- 
sion, or  essentially  conduced  to  it,  they  must  bear  the 
consequences,  and  cannot  call  upon  the  steamer  to  con- 
tribute to  their  satisfaction,  unless  it  appears  she  was 
equally  in  fault.  (2  Sdgg.  154;  Catharine  of  Dover^ 
2  Ibid.  360.) 

They  must  further  show  that  the  schooner  was  well 
found,  manned  and  equipped  for  the  navigation  in 
which  she  was  employed ;  and  they  have  no  exemption 
in  any  of  these  particulars  because  the  injury  was  re- 
ceived from  a  vessel  propelled  by  steam.  The  action 
is  for  a  tort.  The  complaining  vessel  must  appear  clear 
of  blame,  and  also  prove  fault  or  negligence  on  the 
part  of  the  other  directly  leading  to  the  disaster. 
(Ltgo,  2  Hagg.  356.) 

The  law  no  way  justifies  the  notion  that  steam  ves- 
sels are  burthened  with  the  sole  risks  and  responsibili- 
ties of  encounters  with  sailing  vessels.  The  rule  is  re- 
ciprocal, placing  both  classes  of  vessels  under  a  com- 
mon liability  and  privilege ;  except  that  steamers  are 
regarded  as  always  possessing  the  means  of  a  sailing 
vessel  with  a  free  wind,  with  the  additional  advantage 
of  being  able  to  stop  their  headway  or  take  a  retro- 
grade movement. 

Those  means  they  are  bound  to  employ  to  avoid  a 
sailing  vessel  at  anchor,  or  embarrassed  in  her  position 
or  movements,  or  when  keeping  her  own  course.  This 
service  is  exacted  of  steam  vessels  in  contribution  to  the 
common  safety  of.  navigation,  and  is  due  as  well  when 
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a  Bailing  yessel  is  under  difficulties  from  the  improvi- 
dence or  unskilfulness  of  those  managing  her,  as  if 
brought  upon  her  by  mischance,  or  without  fault  on 
her  part 

A  sailing  vessel  under  way  has  no  right  to  hold 
steamers  approaching  her,  responsible  under  all  circum- 
stances, for  her  security  against  them.  She  has  also  an 
important  duty  to  perform  in  preventing  a  collisioa 
She  must  keep  steadily  the  course  she  is  running  when 
near  a  steamer,  or  if  she  departs  from  it,  the  change 
must,  if  practicable,  be  made  in  a  manner  to  aid  the 
steamer  in  avoiding  her. 

If  in  this  case  the  defence  set  up  is  established,  that 
the  schooner,  when  too  near  for  the  steamer  by  any 
manoeuvre  to  escape  her,  luffed  suddenly  across  the 
bows  of  the  Neptune,  and  received  the  injury  in  that 
manner,  the  action  cannot  be  sustained,  and  the  claim- 
ants should  be  discharged  from  it  with  cost& 

Upon  this  fact  the  pleadings  and  proo&  are  in  direct 
conflict.  That  issue  embraces  the  substantial  merits  of 
the  case. 

The  question  upon  the  competency  of  the  libellant's 
witnesses  to  testify  in  the  cause  will  be  afterwards 
noticed. 

Witnesses  on  the  different  vessels  so  habitually  dis- 
agree in  their  opinions  of  the  immediate  or  remote 
causes  of  a  collision  at  sea,  and  of  the  incidents  of  the 
occurrence  observed  on  both  sides  at  the  same  time, 
that  Courts  can  place  little  confidence  in  their  expres- 
sions of  opinion,  and  can  rarely  feel  it  prudent  to  decide 
causes  of  collision  upon  testimony  of  that  character. 
Receiving  with  great  distrust,  the  opinions  and  judg- 
ments of  witnesses  so  circumstanced,  ho  wever  intelligent 


FEBEUABY,  1847  496 

• 


Th«  Sieamboftt  NeptaiMu 


and  worthy  the  individnals  may  be,  the  Court  looks 
chiefly  to  facts  stated  by  witnes&es  to  have  occurred 
within  their  personal  knowledge.  What  a  witness  asserts 
he  did  at  the  time  or  did  not  do  on  his  own  vessel,  is 
generally  more  satisfactory  evidence  of  the  fact  than  the 
opinions  and  belief  of  a  dozen  others,  formed  from  what 
they  supposed  they  saw  or  heard  on  another  vessel 

(The  Court  here  analyzed  and  collected  carefully  the 
testimony  of  the  various  witnesses ;  but  it  is  not  deemed 
necessary  to  the  clear  apprehension  of  the  principles 
of  this  decision  to  report  that  part  of  the  opinion.) 

The  men  on  the  deck  and  the  one  at  the  wheel  of  the 
schooner  all  testify  positively  that  no  movement  of  her 
helm  or  change  of  her  course  was  made  when  the 
steamer  was  coming  upon  her. 

The  effort  of  the  claimants  is  to  prove  that  the 
schooner  suddenly  luffed  after  the  steamer  had  star- 
boarded her  helm  and  was  going  clear  of  her,  and  was 
thus  thrown  across  the  bows  of  the  Neptone  after  it  was 
too  late  for  the  latter  to  take  any  further  measures  to 
avoid  her. 

It  is  to  be  remarked  that  no  witness  on  the  steamer 
says  he  observed  any  change  of  the  schooner's  course 
until  the  wheel  of  the  Neptune  had  been  starboarded, 
and  she  began  coming  up  to  the  wind.  This  movement, 
in  a  moment  of  alarm  and  the  obscurity  of  the  night, 
might  easily  have  been  attributed  to  the  schooner,  so 
that  the  latter  would  seem  to  the  witnesses  to  be  luffing, 
when  her  broadside  was  brought  to  view  only  because 
of  a  change  of  direction  by  the  steamer. 

I  hold  it  not  proved  upon  this  evidence  that  the 
schooner  was  guilty  of  any  fault  or  neglect  in  her 
movemente,  conducing  to  the  collision. 
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Only  one  other  hct  respecting  her  conduct  need  be 
noticed  It  is  alleged  that  the  schooner  was  concealed 
from  the  view  of  the  Neptune  by  a  thick  black  clond, 
hanging  over  the  eastern  horizon,  and  that  nnder  those 
circumstances  it  was  a  fsiult  on  her  part  to  run  without 
exhibiting  a  light  as  a  warning  to  vessels  approaching 
her. 

I  shall  not  discuss  the  evidence  upon  this  subject  for 
the  purpose  of  determining  ike  degree  of  darkness  occa- 
sioned  by  that  state  of  the  atmosphere.  The  witnesses 
differ  widely  in  their  estimates  of  that  fact ;  but  admitting 
the  sky  was  in  places  or  wholly  overcast,  directly  be- 
fore or  at  the  time  of  the  collision,  the  darkness  is  not 
proved  to  have  been  so  dense  as  to  prevent  the  schooner 
being  seen  far  enough  from  the  steamer  to  afford  time 
to  the  latter  to  take  precautions  for  avoiding  her.  The 
witnesses  on  the  steamer  state  facts  which  afford  a 
strong  presumption  that  the  schooner  was  in  plain  sight 
in  sufficient  time  for  the  pilot  to  have  stopped  and 
backed  the  engine  of  the  Neptune  before  the  vessels 
came  together ;  and  it  was  a  plain  neglect  of  his  duty 
not  to  take  that  precaution.     (2  Hagg.  173 ;  3  Hogg. 

414.) 

There  was,  besides,  a  blameable  want  of  prudence  in 
the  pilot  in  running  the  steamer  at  her  full  speed,  if 
the  obscuration  of  the  sky  was  as  great  as  he  represents 
it  to  have  been ;  and  above  all,  there  was  culpable  re- 
missness in  not  placing  a  competent  watch  upon  the 
forward  deck,  in  a  position  giving  the  best  advantage 
for  a  thorough  look-out  a  head. 

These  were  acts  of  gross  carelessness,  and  of  a  cha- 
racter in  themselves  to  cast  upon  the  steamer  the  re- 
sponsibility for  the  collision.     I  only  add,  in  respect 
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to  the  relative  positions  of  the  two  vesselSf  that  in  my 
judgment  the  decided  weight  of  evidence  is  that  the 
Neptune  was  on  a  track  to  the  south  and  leeward  of 
the  schooner,  when  her  wheel  was  starboarded  and  her 
head  veered  to  the  north.  This  was  a  violation  of 
nautical  rules,  and  such  want  of  care  and  skill  as  to 
render  the  steamer  responsible  for  the  consequences 
which  followed.     {TU  Friends,  1  W.  Bob.  478.) 

The  question  of  the  competency  of  the  master  and  crew 
of  the  schooner  to  testify  for  the  Hbellants  in  the  cause 
was  incidentally  adverted  to  in  the  decision  upon  the 
motion  to  exclude  them  because  parties  to  the  record. 
The  point  has  been  presented  again  to  the  attention  of 
the  Court  on  this  hearing,  and  after  their  names  had 
been  stricken  from  the  pleadinga 

Witnesses  of  this  class  it  would  seem  were  always 
regarded  as  admissible  in  Admiralty  in  causes  of  coUi- 
sion,  although  intimations  are  thrown  out  that  it  may 
be  proper  to  take  releases  to  obviate  final  objections. 
(3  Bagg.  B.  323.)  I  see  no  necessity  for  this.  The 
witnesses  stand  merely  in  the  relation  of  servants  and 
agents  to  the  owners  of  the  ship  and  cargo,  acting 
within  the  plain  scope  of  their  authority.  That  cha- 
racter does  not  render  them  incompetent  witnesses  for 
their  principal  when  he  is  a  party  to  the  suit  (1  Oreenl 
Ev.  §  416 ;  1  Phill  Ev.  66,  Gowen  it  HiWa  Notes,  p. 
1525.) 

The  decree  in  this  cause  will  accordingly  be  in  fetvor 
of  the  libellants  for  the  whole  value  of  the  schooner 
and  cargo,  with  costs. 


Vol.  n.  32 
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The  Sghookeb  Mabt  Ann  Guest. 

By  th«  «DdorMiii«nt,  for  a  TtluabU  aoBiidentioii,  of  a  bill  of  lading  of  goods  al- 
ready at  lea,  tiio  ondortoo  booomoi^  ai  agaiart  all  iiia  waM^  the  oiwnar  «f 
tlie  goodly  froe  from  any  oquities  mlMistuig  betwaan  the  oooflignor  of  tiia 
goods  and  the  eoniignee. 

It »  no  defence  to  an  aetion  by  toeh  endertee  of  a  bill  of  lading  againit  tiia 
YiMel»  for  damagee  Cmt  the  non-delirery  of  the  goods,  to  ihow  that  immediatdy 
on  the  arriTal  of  the  goods  at  the  port  of  oonsignment  they  were  seized  in  an 
aetion  of  replerin  at  suit  of  the  consignor,  he  claiming  a  right  of  stoppage 
In  trmuUu  on  the  ground  of  insnlreney  of  the  consignee. 

Tlie  master  of  the  Tcssel  had  the  right  to  hold  the  goods  against  the  sheriff ;  and 
should  haye  interposed  in  the  repleyin  suit,  and  contested  the  daim  to  take 
the  goods  from  his  possession. 

This  was  an  action  in  rem  for  the  recovery  of  $1,050, 
upon  a  bill  of  lading  assigned  to  the  libelllmt,  Town- 
send  N.  UnderhiU.  He  allies  in  his  libd  that  Whitney, 
Schott  k  Co.,  merchants  of  Philadelphia,  on  the  18th 
of  Febmary,  1846,  shipped  on  board  the  said  schoon^, 
then  lying  in  Philadelphia  and  bound  to  New-York, 
twelve  cases  of  merchandise,  marked  and  numbered  as 
in  t}ie  bill  of  lading,  to  be  delivered  in  good  order  to 
Mr.  W.  C.  Noyes,  or  his  assigns,  he  or  they  paying 
freight  at  the  rate  of  three  cents  per  foot — ^fiive  dollars 
forty  cents  in  all ;  which  bill  of  lading  was  duly  exe- 
cuted and  delivered  to  the  said  W.  C-  Noyea  He 
further  alleges  that  said  schooner  arrived  with  said 
goods  on  board  in  New-York  on  or  about  the  27th  of 
February  aforesaid.  He  further  alleges  that  on  or 
about  the  19th  of  said  February  he  advanced  to  the 
said  Noyes,  $1,050,  on  the  faith  of  one  of  said  bills  of 
lading,  then  in  the  possession  of  said  Noyes,  who  then 
endorsed  and  transferred  to  him  said  bill  of  lading. 
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That  after  the  arrival  of  said  vessel  in  New- York  he 
went  on  board  of  her  by  his  agent,  and  demanded  the 
twelve  cases  of  merchandise,  and  was  informed  by  the 
mate,  the  captain  being  absent,  that  they  had  been  de* 
livered  to  some  other  person.  He  further  alleges  that 
he  was  ready  and  willing  to  pay  the  freight  He  fhr- 
ther  avers  that  he  is  informed  and  believes  that  said 
merchandise  was  delivered  to  the  sheriff  of  the  dty 
and  county  of  New-York  upon  a  writ  of  replevin,  is* 
sued  at  the  instance  of  Whitney,  Schott  &  Go.  against 
said  W.  C.  Noyes ;  that  the  damage  to  said  libellant 
by  the  non-delivery  of  said  merchandise  has  been 
$1,050,  and  the  interest,  commission  and  charges 
thereon.  Wherefore  he  prays  process  of  attachment 
against  said  schooner,  and  that  she  be  sold,  &c. 

The  respondent,  for  answer  to  said  libel,  admits  the 
shipment  of  said  merchandise,  and  the  execution  and 
delivery  of  the  bills  of  lading  as  alleged,  and  avers 
that  Whitney,  Schott  &  Company  caused  to  be  issued 
from  the  Supreme  Court  of  the  city  of  New-York  a 
writ  of  replevin,  in  which  it  was  alleged  that  W.  C. 
Noyes  unjustly  had  taken  and  detained  the  said  mer- 
chandise, and  that  by  virtue  of  said  writ  the  sheriff  of 
said  county,  on  the  24th  of  February,  entered  on  board 
of  said  vessel,  and  there  seized  and  took  and  carried 
away  from  said  vessel  said  twelve  boxes  of  merchan- 
dise. He  denies  that  any  loss  or  damage  was  caused 
to  libellant  by  any  act  of  the  master  of  said  sdiooner; 
and  says  that  said  merchandise  could  not  be  delivered 
for  the  reasons  above  set  forth.  Wherefore  he  prays 
that  the  libel  be  dismissed. 

The  bill  of  lading  and  its  execution  was  admitted. 
It  was  also  in  proof  that  on  the  19th  ci  Februazy,  the 
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libellant  was  applied  to  hj  Noyes,  the  purchaser  and 
consignee  of  the  goods^  for  $1,050,  whidi  he  advanced ; 
that  the  bill  of  lading  was  endorsed  bj  Nojes  and  de- 
livered to  libellant  at  the  time  he  advanced  him  this 
money ;  that  as  fSetr  as  the  witness,  who  was  in  the  em- 
ploy of  Noyes,  knew,  Noyes  was  in  fidr  standing  for 
solvency.  Libellant  had  been  in  the  habit  of  advanc- 
ing him  money.  It  was  also  proved  that  a  demand 
had  been  made  for  the  goods,  and  the  reply  of  the 
mate  of  the  vessel  was,  that  they  had  already  been 
delivered  to  the  sheriff  under  a  writ  of  replevin.  It 
was  also  proved  that  the  libellant  offered  to  pay  the 
freight  upon  the  merchandise. 

Nashy  for  the  libellant 
Saafuay^  for  the  claimanta 

Betts,  J. — ^This  was  an  action  for  the  recovery  of 
$1,060,  with  interest  upon  the  same,  money  advanced 
by  libellant  to  the  consignee  of  certain  packages  of 
goods  shipped  by  him  from  Philadelphia  to  New- York. 
The  consignee,  desirous  of  raising  that  amount  of 
money,  applied  to  the  libellant  for  the  same  upon  the 
security  of  the  bill  of  lading,  which,  upon  the  loan 
being  made,  was  duly  endorsed  and  delivered  to  him. 
There  is  nothing  in  the  evidence  to  impugn  the  fair- 
ness of  the  transaction  between  the  parties,  and  although 
it  appears  that  the  purchaser  of  the  goods  was  proba- 
bly insolvent  at  the  time  of  the  sale  of  the  goods,  it 
does  not  appear  that  the  libellant  was  aware  of  the 
fact 

There  is  no  doubt  that  if  the  purchaser  had  fraudu* 
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lently  induced  the  seller  to  part  with  his  goods  by  re- 
presenting that  he  was  solvent  when  the  fi^^t  was 
otherwise,  the  vendor  would  have  a  right,  by  a  stop- 
page in  transitu^  to  reclaiin  the  gooda  Such  frau- 
dulent purchase,  as  between  the  vendor  and  vendee, 
would  not  divest  the  owner  of  his  right  and  title  to 
the  goods.  But  when  the  vendor  has,  for  a  valuable 
consideration,  parted  with  the  possession  of  the  goods, 
and  third  parties  have  innocently  and  in  good  faith 
purchased  them  from  the  vendee,  the  title  of  such  third 
person  cannot  be  disturbed  by  any  equities  which  the 
original  owner  might  have  possessed.  (6  Metcalf  R. 
68.) 

For  the  convenience  of  commercial  transactions,  bills 
of  lading  have  been  allowed  to  become  negotiable  in- 
struments :  and  upon  the  faith  of  them  it  is  usual  and 
customaxy  for  commission  merchants  to  make  advances. 
By  such  endorsement  of  the  bill  of  lading  the  holder 
of  it  becomes,  as  against  all  theworld,  the  owner  of  the 
goods.  (Conard  v.  T'ht  Atlantic  Ins.  Go.y  1  Peters*  B. 
385 ;  Nathan  v.  Giles,  5  Taunt  558.)  The  bill  of 
lading  transfers  the  property  to  the  consignee ;  and  it 
seems  to  be  conceded  that  the  assignment  of  it  by  the 
consignee,  by  way  of  sale  or  mortgage,  will  pass  the 
property,  though  no  actual  delivery  of  the  goods  be 
made,  provided  they  were  then  at  sea.  (2  Kent,  649 ; 
McNea  V.  Glass,  13  Martin's  R  (La.)  261.) 

It  is  no  defence  to  the  claim  of  the  consignee,  that 
the  goods  have  been  attached  or  seized  by  virtue  of  any 
judicial  process.  The  contract  of  the  carrier  is,  that  he 
will  deliver  the  goods  in  good  order  and  condition  to  the 
shipper  or  to  his  assigns,  (the  dangers  of  the  seas  only 
excepted.)    He  thus  guarantees  to  protect  the  right 
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The  Steamboat  Neptanei 

A  sailing  vessel  and  a  steamboat  running  in  opposite 
directions,  came  in  collision  on  the  Sound,  in  the 
night  time.  The  injury  was  received  chiefly  by  the 
schooner,  which  sunk  directly  after  the  collision.  The 
Hbellants  charge  the  act  to  have  been  wholly  the  fiiolt 
of  the  steamer,  and  that  they  are  entitled  to  full  re- 
muneration from  her  for  their  losses.  The  schooner  is 
alleged  to  be  worth  $3,000,  and  the  property  on  board 
her,  totally  lost,  about  $1,000. 

The  particulars  on  which  the  action  is  grounded 
stated  in  the  libel,  are,  that  the  schooner  was  on  her 
passage  from  Eastport,  Maine,  to  New- York,  and  on 
the  night  of  July  14,  1846,  was  standing  about  west^ 
running  about  six  or  eight  knots  the  hour,  the  wind 
being  fresh  and  nearly  north,  when,  between  nine 
and  ten  P.  M.,  she  was  run  into  by  the  steamboat 
Neptune,  proceeding  down  the  Sound  from  the  city  of 
New-York. 

The  schooner  had  passed  the  light-boat  stationed 
on  the  Middle  Ground  nearly  opposite  Stratford  Pointy 
about  one  mile  south  of  that  boat  The  night  was 
dear,  and  the  schooner  could  be  easily  discerned  at  a 
considerable  distance  from  the  steamer. 

The  schooner  was  cut  nearly  in  two  by  th^  collision, 
and  sunk  almost  immediately;  the  vessel,  cargo,  clothes, 
money  and  effects  of  the  crew  and  passengers  were 
totally  lost,  and  two  passengers,  a  woman  and  her  child, 
were  drowned. 

The  libel  alleges  that  the  steamboat  was  carelessly, 
improperly  and  unskilfcdly  navigated,  and  the  disaster 
was  occasioned  solely  thereby.  That  her  crew,  and 
those  having  her  management,  were  inezperienced  and 
incompetent,  or  else  were  careless  or  negligent ;  and 
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that  the  disaster  was  oceafiioned  without  the  fault  of 
the  schooner  and  her  crew. 

The  libellants  are  bound  to  prove  their  own  conduct 
correct,  both  in  what  was  done  or  omitted  to  be  done 
on  board  their  vessel.  If  their  acts  caused  the  colli- 
sion, or  essentially  conduced  to  it,  they  must  bear  the 
consequences,  and  cannot  call  upon  the  steamer  to  con- 
tribute to  their  satisfaction,  unless  it  appears  she  was 
equally  in  fault  (2  Hugg.  154;  Catharine  of  Dover^ 
2  Hid.  360.) 

They  must  further  show  that  the  schooner  was  well 
found,  manned  and  equipped  for  the  navigation  in 
which  she  was  employed ;  and  they  have  no  exemption 
in  any  of  these  particulars  because  the  injury  was  re- 
ceived from  a  vessel  propelled  by  steam.  The  action 
is  for  a  tort  The  complaining  vessel  must  appear  clear 
of  blame,  and  also  prove  fault  or  negligence  on  the 
part  of  the  other  directly  leading  to  the  disaster. 
(Ligo,  2  Hagg.  356.) 

The  law  no  way  justifies  the  notion  that  steam  ves- 
sels are  burthened  with  the  sole  risks  and  responsibili- 
ties of  encounters  with  sailing  vessels.  The  rule  is  re- 
ciprocal, placing  both  classes  of  vessels  under  a  com- 
mon liability  and  privilege ;  except  that  steamers  are 
regarded  as  always  possessing  the  means  of  a  sailing 
vessel  with  a  free  wind,  with  the  additional  advantage 
of  being  able  to  stop  their  headway  or  take  a  retro- 
grade movement 

Those  means  they  are  bound  to  employ  to  avoid  a 
sailing  vessel  at  anchor,  or  embarrassed  in  her  position 
or  movements,  or  when  keeping  her  own  course.  This 
service  is  exacted  of  steam  vessels  in  contribution  to  the 
common  safety  of.  navigation,  and  is  due  as  well  when 
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A  sailing  vessel  and  a  steamboat  nmning  in  opposite 
directions,  came  in  collision  on  the  Sound,  in  the 
night  time.  The  injury  was  received  chie0y  by  the 
schooner,  which  sunk  directly  after  the  collisioD.  The 
libellants  charge  the  act  to  have  been  wholly  the  fe.alt 
of  the  steamer,  and  that  they  are  entitled  to  full  re- 
muneration from  her  for  their  losses.  The  schooner  is 
alleged  to  be  worth  $3,000,  and  the  property  on  board 
her,  totally  lost,  about  $1,000. 

The  particulars  on  which  the  action  is  grounded 
stated  in  the  libel,  are,  that  the  schooner  was  on  her 
passage  from  Eastport,  Maine,  to  New- York,  and  on 
the  night  of  July  14,  1846,  was  standing  about  west, 
running  about  six  or  eight  knots  the  hour,  the  wind 
being  fresh  and  nearly  north,  when,  between  nine 
and  ten  P.  M.,  she  was  run  into  by  the  steamboat 
Neptune,  proceeding  down  the  Sound  from  the  city  of 
New- York. 

The  schooner  liad  passed  the  light-boat  stationed 
on  the  Middle  Ground  nearly  opposite  Stratford  Point, 
about  one  mile  south  of  that  boat  The  night  was 
clear,  and  the  schooner  could  be  easily  discerned  at  a 
considerable  distance  from  the  steamer. 

The  schooner  was  cut  nearly  in  two  by  thp  coUision, 
id  sunk  almost  immediately;  the  vessel,  cargo,  clothes, 
ley  and  effects  of  the  crew  and  passengers  were 
passengers,  a  woman  and  her  child, 


;that  the  steamboat  was  carelessly, 
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that  the  disaster  was  occasioned  without  the  fault  of 
the  schooner  and  her  crew. 

The  libellants  are  bound  to  prove  their  own  conduct 
correct,  both  in  what  was  done  or  omitted  to  be  done 
on  board  their  vessel.  K  their  acts  caused  the  colli- 
sion, or  essentially  conduced  to  it,  they  must  bear  the 
consequences,  and  cannot  call  upon  the  steamer  to  con- 
tribute to  their  satisfaction,  unless  it  appears  she  was 
equally  in  fault.  (2  Hagg.  154;  Catharine  of  Dover^ 
2  Hid.  360.) 

They  must  further  show  that  the  schooner  was  well 
found,  manned  and  equipped  for  the  navigation  in 
which  she  was  employed ;  and  they  have  no  exemption 
in  any  of  these  particulars  because  the  injury  was  re- 
ceived from  a  vessel  propelled  by  steam.  The  action 
is  for  a  tort.  The  complaining  vessel  must  appear  clear 
of  blame,  and  also  prove  fault  or  negligence  on  the 
part  of  the  other  directly  leading  to  the  disaster. 
{Ligo,  2  Hagg.  356.) 

The  law  no  way  justifies  the  notion  that  steam  ves- 
sels are  burthened  with  the  sole  risks  and  responsibili- 
ties of  encounters  with  sailing  vessels.  The  rule  is  re- 
ciprocal, placing  both  classes  of  vessels  under  a  com- 
mon liability  and  privilege ;  except  that  steamers  are 
regarded  as  always  possessing  the  means  of  a  sailing 
vessel  with  a  free  wind,  with  the  additional  advantage 
of  being  able  to  stop  their  headway  or  take  a  retro- 
grade movement 

Those  means  they  are  bound  to  employ  to  avoid  a 
sailing  vessel  at  anchor,  or  embarrassed  in  her  position 
or  movements,  or  when  keeping  her  own  course.  This 
service  is  exacted  of  steam  vessels  in  contribution  to  the 
common  safety  of.  navigation,  and  is  due  as  well  when 
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a  sailing  vessel  is  under  difficnities  from  the  improvi- 
dence or  nnskilfhlness  of  those  managing  her,  as  if 
brought  upon  her  by  mischance,  or  without  &ult  on 
her  part 

A  sailing  vessel  under  way  has  no  right  to  hold 
steamers  approaching  her,  responsible  under  all  circum- 
stances, for  her  security  against  them.  She  has  also  an 
important  duty  to  perform  in  preventing  a  collision. 
She  must  keep  steadily  the  course  she  is  running  when 
near  a  steamer,  or  if  she  departs  from  it,  the  change 
must,  if  practicable,  be  made  in  a  manner  to  aid  the 
steamer  in  avoiding  her. 

If  in  this  case  the  defence  set  up  is  established,  that 
the  schooner,  when  too  near  for  the  steamer  by  any 
manoeuvre  to  escape  her,  luffed  suddenly  across  the 
bows  of  the  Neptune,  and  received  the  injury  in  that 
manner,  the  action  cannot  be  sustained,  and  the  claim- 
ants should  be  discharged  from  it  with  costs. 

Upon  this  fact  the  pleadings  and  proofe  are  in  direct 
conflict.  That  issue  embraces  the  substantial  merits  of 
the  case. 

The  question  upon  the  competency  of  the  libellant's 
witnesses  to  testify  in  the  cause  will  be  afterwards 
noticed. 

Witnesses  on  the  different  vessels  so  habitually  dis- 
agree in  their  opinions  of  the  immediate  or  remote 
'causes  of  a  collision  at  sea,  and  of  the  incidents  of  the 
occurrence  observed  on  both  sides  at  the  same  time, 
that  Courts  can  place  little  confidence  in  their  expres- 
sions of  opinion,  and  can  rarely  feel  it  prudent  to  decide 
causes  of  collision  upon  testimony  of  that  character. 
Receiving  with  great  distrust,  the  opinions  and  judg- 
ments of  witnesses  so  circumstanced,  however  intelligent 
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and  worthy  the  individuals  may  be,  the  Court  looks 
chiefly  to  facts  stated  by  witnesses  to  have  occurred 
within  their  personal  knowledge.  What  a  witness  asserts 
he  did  at  the  time  or  did  not  do  on  his  own  vessel,  is 
generally  more  satisfactory  evidence  of  the  fact  than  the 
opinions  and  belief  of  a  dozen  others,  formed  from  what 
they  supposed  they  saw  or  heard  on  another  vessel 

(The  Court  here  analyzed  and  collected  carefully  the 
testimony  of  the  various  witnesses ;  but  it  is  not  deemed 
necessary  to  the  clear  apprehension  of  the  principles 
of  this  decision  to  report  that  part  of  the  opinion.) 

The  men  on  the  deck  and  the  one  at  the  wheel  of  the 
schooner  all  testify  positively  that  no  movement  of  her 
helm  or  change  of  her  course  was  made  when  the 
steamer  was  coming  upon  her. 

The  effort  of  the  claimants  is  to  prove  that  the 
schooner  suddenly  luffed  after  the  steamer  had  star* 
boarded  her  helm  and  was  going  clear  of  her,  and  was 
thus  thrown  across  the  bows  of  the  Neptune  after  it  was 
too  late  for  the  latter  to  take  any  further  measures  to 
avoid  her. 

It  is  to  be  remarked  that  no  witness  on  the  steamer 
says  he  observed  any  change  of  the  schooner's  course 
until  the  wheel  of  the  Neptune  had  been  starboarded,, 
and  she  began  coming  up  to  the  wind.  This  movement, 
in  a  moment  of  alarm  and  the  obscurity  of  the  night, 
might  easily  have  been  attributed  to  the  schooner,  so 
that  the  latter  would  seem  to  the  witnesses  to  be  luflEmg, 
when  her  broadside  was  brought  to  view  only  because 
of  a  change  of  direction  by  the  steamer. 

I  hold  it  not  proved  upon  this  evidence  that  the 
schooner  was  guilty  of  any  fault  or  neglect  in  her 
movements,  conducing  to  the  collision. 
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Only  one  other  &ct  respecting  her  conduct  need  be 
noticed.  It  is  alleged  that  the  schooner  was  concealed 
from  the  view  of  the  Ketone  by  a  thick  black  doud, 
hanging  over  the  eastern  horizon,  and  that  under  those 
circumstances  it  was  a  &ult  on  her  part  to  run  without 
exhibiting  a  light  as  a  warning  to  vessels  approaching 
her. 

I  shall  not  discuss  the  evidence  upon  this  subject  for 
the  purpose  of  determining  the  degree  of  darkness  occa- 
sioned by  that  state  of  the  atmosphere.  The  witnesses 
differ  widely  in  their  estimates  of  that  &ct ;  but  admitting 
the  sky  was  in  places  or  wholly  overcast,  directly  be- 
fore or  at  the  time  of  the  collision,  the  darkness  is  not 
proved  to  have  been  so  dense  as  to  prevent  the  schooner 
being  seen  far  enough  from  the  steamer  to  afford  time 
to  the  latter  to  take  precautions  for  avoiding  her.  The 
witnesses  on  the  steamer  state  £stcts  which  afford  a 
strong  presumption  that  the  schooner  was  in  plain  sight 
in  sufficient  time  for  the  pilot  to  have  stopped  and 
backed  the  engine  of  the  Neptune  before  the  vessels 
came  together ;  and  it  was  a  plain  neglect  of  his  du^ 
not  to  take  that  precaution.  (2  Hogg.  173 ;  3  Siagg. 
4U.) 

There  was,  besides,  a  blameable  want  of  prudence  in 
the  pilot  in  running  the  steamer  at  her  full  speed,  if 
the  obscuration  of  the  sky  was  as  great  as  he  represents 
it  to  have  been ;  and  above  all,  there  was  culpable  re- 
missness in  not  placing  a  competent  watch  upon  the 
forward  deck,  in  a  position  giving  the  best  advantage 
for  a  thorough  look-out  a  head. 

These  were  acts  of  gross  carelessness,  and  of  a  cha- 
racter in  themselves  to  cast  upon  the  steamer  the  re- 
sponsibility for  the  collision.     I  only  add,  in  respect 
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to  the  relative  positions  of  the  two  vessels,  that  in  my 
judgment  the  decided  weight  of  evidence  is  that  the 
Neptune  was  on  a  track  to  the  south  and  leeward  of 
the  schooner,  when  her  wheel  was  starboarded  and  her 
head  veered  to  the  north.  This  was  a  violation  of 
nautical  rules,  and  such  want  of  care  and  skill  as  to 
render  the  steamer  responsible  for  the  consequences 
which  followed.     {TU  Friends,  1  W.  Boh.  478.) 

The  question  of  the  competency  of  the  master  and  crew 
of  the  schooner  to  testify  for  the  Hbellants  in  the  cause 
was  incidentally  adverted  to  in  the  decision  upon  the 
motion  to  exclude  them  because  parties  to  the  record. 
The  point  has  been  presented  again  to  the  attention  of 
the  Court  on  this  hearing,  and  after  their  names  had 
been  stricken  from  the  pleading& 

Witnesses  of  this  class  it  would  seem  were  always 
regarded  as  admissible  in  Admiralty  in  causes  of  coUi- 
sion,  although  intimations  are  thrown  out  that  it  may 
be  proper  to  take  releases  to  obviate  final  objections. 
(3  ffagg.  72.  323.)  I  see  no  necessity  for  this.  The 
witnesses  stand  merely  in  the  relation  of  servants  and 
agents  to  the  owners  of  the  ship  and  cargo,  acting 
within  the  plain  scope  of  their  authority.  That  cha- 
racter does  not  render  them  incompetent  witnesses  for 
their  principal  when  he  is  a  party  to  the  suit  (1  Oreerd. 
Ih.  §  416 ;  1  Phill  Ev.  66,  Gowea  <fe  Hilla  Notes,  p. 
1525.) 

The  decree  in  this  cause  will  accordingly  be  in  fetvor 
of  the  libellants  for  the  whole  value  of  the  schooner 
and  cargo,  with  costs. 
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The  Schooner  Mabt  Ann  Guest. 


By  th«  «DdorMiii«nt,  for  a  TtloAbU  Miiiid«ntioii,  of  a  bill  of  lading  of  goodi  al- 
ready at  lea,  tiia  ondortee  baMm«i»  ai  agaiait  all  tiia  troild,  the  owimt  «f 
tha  goodi,  frM  from  any  aqoities  mlMistuig  betwaan  the  ooniignor  of  fha 
goods  and  the  eonagnee. 

It  k  no  defence  to  an  aetion  by  toeh  endosMe  of  a  bill  of  lading  againit  the 
Yeieel»  fordamagw  for  the  non-delirary  of  the  goods,  to  show  that  immediately 
on  the  amTal  of  the  goods  at  the  port  of  eonsignment  they  were  seiaed  in  aa 
aetion  of  replevin  at  soit  of  the  consignor,  he  claiming  a  right  of  stoppage 
ifi  ttmnmiu  on  the  ground  of  inanlTeney  of  the  consignee. 

The  master  of  the  vessel  had  the  right  to  hold  the  goods  against  the  sheriff;  and 
ihonld  have  interposed  in  the  replevin  soit,  and  contested  the  claim  to  take 
the  goods  from  his  possession. 

This  was  an  action  in  rem  for  the  recovery  of  $1,050, 
upon  a  bill  of  lading  assigned  to  the  libelltot,  Town- 
send  N.  UnderhilL  He  alleges  in  his  libel  that  Whitnej, 
Schott  &  Co.,  merchants  of  Philadelphia,  on  the  18th 
of  February,  1846,  shipped  on  board  the  said  sdiooner, 
then  lying  in  Philadelphia  and  bound  to  New- York, 
twelve  cases  of  merchandise,  marked  and  numbered  as 
in  t}ie  bill  of  lading,  to  be  delivered  in  good  order  to 
Mr.  W.  C.  Noyes,  or  his  assigns,  he  or  they  paying 
freight  at  the  rate  of  three  cents  per  foot — five  dollara 
forty  cents  in  all ;  which  bill  of  lading  was  duly  ez^ 
cuted  and  delivered  to  the  said  W.  C,  Noyea  He 
further  alleges  that  said  schooner  arrived  with  said 
goods  on  board  in  New-York  on  or  about  the  27th  of 
February  aforesaid.  He  further  alleges  that  on  or 
about  the  19th  of  said  February  he  advanced  to  the 
said  Noyes,  $1,050,  on  the  faith  of  one  of  said  bills  of 
lading,  then  in  the  possession  of  said  Noyes,  who  then 
endorsed  and  transferred  to  him  said  bill  of  lading. 
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That  after  the  arriral  of  said  vessel  in  New- York  he 
went  on  board  of  her  by  his  agent,  and  demanded  the 
twelve  cases  of  merchandise,  and  was  informed  by  the 
mate,  the  captain  being  absent,  that  they  had  been  de- 
livered  to  some  other  person.  He  further  alleges  that 
he  was  ready  and  willing  to  pay  the  freight  He  fhr- 
ther  avers  that  he  is  informed  and  believes  that  said 
merchandise  was  delivered  to  the  sheriff  of  the  dty 
and  county  of  New-York  upon  a  writ  of  replevin,  is* 
sued  at  the  instance  of  Whitney,  Schott  &  Co.  against 
said  W.  C.  Noyes ;  that  the  damage  to  said  libellant 
by  the  non-delivery  of  said  merchandise  has  been 
$1,050,  and  the  interest,  commission  and  charges 
thereon.  Wherefore  he  prays  process  of  attachment 
against  said  schooner,  and  that  she  be  sold,  &a 

The  respondent,  for  answer  to  said  libel,  admits  the 
shipment  of  said  merchandise,  and  the  execution  and 
delivery  of  the  bills  of  lading  as  alleged,  and  avers 
that  Whitney,  Schott  &  Company  caused  to  be  issued 
from  the  Supreme  Court  of  the  city  of  New-York  a 
writ  of  replevin,  in  which  it  was  alleged  that  W.  C. 
Noyes  unjustly  had  taken  and  detained  the  said  mer> 
chandise,  and  that  by  virtue  of  said  writ  the  sheriff  of 
said  county,  on  the  24th  of  February,  entered  on  board 
of  said  vessel,  and  there  seized  and  took  and  carried 
away  from  said  vessel  said  twelve  boxes  of  merchan- 
dise. He  denies  that  any  loss  or  damage  was  caused 
to  libellant  by  any  act  of  the  master  of  said  schooner; 
and  says  that  said  merchandise  could  not  be  delivered 
for  the  reasons  above  set  forth.  Wherefore  he  prays 
that  the  libel  be  dismissed 

The  bill  of  lading  and  its  execution  was  admitted. 
It  was  also  in  prodf  that  on  the  19th  oi  Febmazy,  the 
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excuse  as  he  alleges  it    (HVeadweU  v.  Joseph^  1  Sunm. 
R.  393.) 

The  feature  distinguishing  this  case  from  collisions 
usually  the  subject  of  litigation,  i%  that  both  vessels 
propeUed  bj  steam,  were  going  in  the  same  direction 
The  collision  occurred  in  Hell  Gate,  in  the  most  confined 
and  difficult  part  of  that  dangerous  passage,  where  the 
boat  prosecuted  would  be  compelled  to  confine  herself 
to  a  Yerj  narrow  track,  in  making  head  against  the  tide, 
then  running  ebb  with  great  force. 

There  was  scarcely  space  to  permit  her  exercising 
the  precaution  always  laid  upon  one  steamboat  en- 
deavoring to  pass  another,  to  keep  off  at  a  distance 
sufficient  to  obviate  all  danger  of  striking. 

The  statute  law  of  this  State  imposes  a  penalty  of 
$250  on  every  steamboat  so  navigated  as  to  approach 
or  pass  another  ahead  of  it,  going  in  the  same  direction, 
within  the  distance  of  twenty  yards.    (1  B.  8.  682,  §  7.) 

The  Rhode  Island,  in  this  case,  rightfully  or  from 
unavoidable  necessity,  went  into  the  Gate  and  beyond 
Hallett^s  Point ;  it  is  most  probable  upon  the  proo&, 
that  she  could  not  have  been  navigated  a  distance  of 
twenty  yards  either  side  of  the  Naugatuck,  without  im- 
minent danger  of  being  thrown  upon  the  Hog's  Back  on 
one  side,  or  the  Pot  Rock  on  the  other.  Very  little 
over  100  feet  would  be  left  between  her  and  those 
rocks,  and  the  hazard  of  a  slight  variation  in  her  course 
in  stemming  a  rapid  current,  or  failing  to  answer  her 
helm  promptly,  would  make  it  imperative  to  crowd  her 
as  near  to  the  centre  of  the  passage  as  practicable,  and 
as  close  to  the  boat  ahead  as  she  could  be  run. 

Should  she  sheer  in  either  direction  in  passing  a  boat 
at  that  point,  and  not  be  controlled  almost  instanta- 
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neoQsIj,  ahe  woald  incur  extreme  hazard  of  being  pre- 
cipitated upon  the  rocks  cloedng  on  each  side  this 
contracted  and  perilous  strait,  especially  if  compelled 
to  diverge  more  than  the  width  of  a  boat  from  midway 
the  pass.  Indeed  the  defence,  in  a  good  measure,  is 
placed  upon  the  aiammption  that  the  Naugatuck  was 
overtaken  by  the  Rhode  Island  at  a  point,  when  it  was 
impossible,'  by  any  movement  or  exertion  within  the 
power  of  the  Rhode  Island,  to  pass  her  without  en- 
counter. 

The  collision  having  then  occurred  by  the  act  of  the 
Rhode  Island,  either  in  running  against  the  Naugatuck, 
or  being  so  placed  that  the  Naugatuck  was  inevitably 
driven  upon  her,  the  answer  undertakes  to  show  that 
the  event  was  without  fault  on  the  part  of  the  Rhode 
Island,  and  is  ascribable  to  the  negligence,  want  of 
skill  or  blameable  conduct  of  the  Naugatuck. 

To  this  end,  afta:  repl3ring  specifically  to  the  allega- 
tions  of  the  libel  by  direct  or  qualified  denials  or  ad- 
missions, the  answer  proceeds  to  set  forth  affirmatively 
the  facts  of  the  case  constituting  the  defence  which  the 
claimants  intend  to  maintain. 

The  specific  issues  so  far  admit  the  libellant's  right 
of  action  as  to  impose  on  the  claimants  the  necessily 
of  avoiding  it  by  establishing  the  excuses  pleaded  in  the 
answer. 

The  answer  throughout  inits allegations,  in  reply  to  the 
charges  of  the  libel  and  its  affirmative  averments,  takes 
the  ground  that  the  &ult  of  the  collision  was  upon  the 
Naugatuck,  in  omitting  in  two  particulars  to  do  what 
was  incumbent  on  her  to  have  done  under  the  circum- 
stances ;  first,  to  have  edged  up  along  the  northerly 
side  of  the  passage,  thus  opening  it  broadly  to  the  boat 
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in  her  rear ;  or,  seoondly,  to  have  held  her  course  in  the 
middle  of  the  stream^  as  she  had  it,  when  the  Rhode* 
IsUnd  struck  the  true  tide  or  current;  and  further- 
more in  adopting  the  unjustifiable  and  dangerous  move- 
ment of  running  across  the  bow  of  the  Rhode  Island, 
after  the  latter  had  approached  so  near  that  it  had  be- 
come impossible  then  to  extricate  her  from  the  conse- 
quences of  that  improper  movement 

Whatever  judgments  the  various  witnesses  produced 
by  the  claimants  may  have  expressed  respecting  the 
position  and  movements  of  the  Naugatuck,  and  in 
derogation  of  her  proper  navigation,  anterior  to  the 
time  the  Rhode  Island  was  thrown  off  from  Hallett's 
Point  by  the  current,  and  struck  the  true  tide,  cannot 
avail  the  defence  further  than  they  comport  with  the 
allegations  of  the  answer.  It  is  the  case  made  by  the 
answer  which  the  libellants  are  called  to  combat,  and 
not  that  which  may  be  presented  by  the  proofs  when 
variant  from  or  out  of  that  stated  in  the  pleadinga 

The  claimants  must  accordingly  justify  the  conduct 
of  the  Rhode  Island,  in  view  of  the  position  and  actings 
of  the  Naugatuck  as  admitted  and  averred  by  the 
answer.  She  is  by  it  placed  about  midway  of  the  Gate, 
between  Hallett's  Point  and  the  Hog's  Back,  moving 
very  slowly,  and  heading  the  course  for  vessels  passing 
through  the  €h.te. 

This  position  and  course  of  the  Naugatuck  she  could 
rightfully  maintain,  and  the  Rhode  Island  had  no  privi- 
lege or  power  to  compel  her  to  change  either,  or  to  in- 
terfere with  her  in  them. 

The  law  will  not  justify  a  vessel  ahead  varying  her 
course  or  taking  measures  not  indispensable  to  her 
own  safety,  to  check  or  embarrass  another  vessel  at. 
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tempting  to  pass  her.  The  waterway  is  alike  commoa 
to  botii.  But  most  clearly  in  reason,  as  well  as  upon 
principles  of  fixed  law,  the  porsning  boat  had  only  the 
privilege  of  such  waterway  as  is  not  occupied  by  the 
leading  one. 

That  path  is  closed  to  her,  and  the  penalty  denounced 
by  the  State  law  for  so  infringing  upon  it  as  to  menace 
danger  to  the  boat  occupjring  it,  is  only  giving  precision 
to  the  general  principles  of  maritime  law,  by  fixing  the 
nearest  allowable  point  of  approach,  and  settling  the 
consequences  of  a  violation  of  the  rule.  (1  Hev.  Stat 
682,  §  7 ;  Parde88U8  Ooun  Droit  Com.  §  653.) 

The  approaching  vessel,  when  she  has  oommand  of 
her  movements,  takes  upon  herself  the  peril  of  deter- 
mining whether  a  safe  passage  remains  for  her  beside 
the  one  preceding  her,  and  must  bear  the  consequences 
of  misjudgment  in  that  respect  The  law  extends  no 
immunity  to  the  one  possessing  the  greater  speed,  and 
so  far  from  encouraging  the  exercise  of  that  &culty  to 
its  utmost,  cautiously  warns  and  checks  vessels  pro- 
pelled by  steam  against  an  improvident  employment 
of  speed  so  as  to  involve  danger  to  others  being  star 
tionary  or  moving  with  less.  (8  Law  JRep.  276 ;  The 
Bm,  2  Wm.  Boh.  1.) 

Undoubtedly  circumstances  may  occur,  in  which  the 
leading  vessel  is  bound  to  make  way  fqr  the  one  pur- 
suing her ;  such  as  two  sailing  vessels,  under  a  gale  of 
wind,  in  a  narrow  passage,  and  the  rear  one  running 
up  with  mo8t>  velocity,  it  would  be  the  duty  of  the  one 
ahead  to  give  way  so  far  as  she  could  consistently  with 
her  own  safety,  in  order  to  prevent  disaster  fit>m  the 
unmanageable  condition  of  the  other. 

So  fiKT  as  a  predicament  of  that  character  has  been 
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notioed  by  the  Courts,  it  seems  to  be  held,  that  both 
Tcsseb  numing  free,  it  is  the  duty  of  the  leading  one 
to  giye  way,  and  for  the  one  in  pnrsnit  to  pass  under 
her  stem.     (Marsh  r.  BlfOie,  1  McCord,  360.) 

If  those  considerations  amonnt  to  a  maritime  rale, 
the  claimants  in  this  case  wonld  not  be  benefited  by 
it ;  for  upon  their  allegations,  the  Naogatnck  was  at- 
tempting the  manoDuyre  of  keeping  away,  so  as  to 
bring  the  Rhode  Island  nnder  her  stern,  and  the  Rhode 
Island  adopted  the  conrse  connteracting  that  effi>rL 
But  in  my  judgment^  steamboats,  having  the  power  to 
slack  their  speed,  and  keep  back  fit>m  a  vessel  moving 
ahead  with  less  velocity,  are  not  entitled  to  exact  from 
the  other  any  thing  more  than  to  hold  her  own  conrse, 
or  not  to  select  and  keep  one  calculated  to  thwart  and 
impede  efforts  of  the  one  approaching  to  pass,  when 
another  course,  equally  safe  and  convenient^  is  open  to 
her. 

I  think,  moreover,  that  the  claimants  having  a  foil 
knowledge  (admitted  by  their  answer)  of  the  position 
and  course  of  the  Naugatuck  before  making  the  at* 
tempt  to  pass  her,  are  chargeable  with  the  consequences 
of  the  movement,  unless  they  have  shown  that  move- 
ment had  become  inevitable,  from  no  &ult  imputable 
to  them,  and  consequently  that  the  injury  was  unavdd- 
able,  or  that  the  Naugatuck  suddeidy  deviated  from 
her  courde  and  threw  herself  across  their  track. 

If  there  was  real  dang»  to  the  Rhode  Island  in  tak- 
ing a  course  nearer  the  Hog^s  Back  than  the  ntdddle  of 
the  passage,  she  had  no  right  to  force  that  risk  or  dan- 
ger on  the  Naugatuck,  for  her  own  ease  or  safely ;  for 
no  testimony  has  made  it  clear  that  a  small  boat,  with 
merely  sofficient  power  to  hold  her  way  against  the 
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ebh|  though  steering  with  greater  ease,  oould  edge 
the  rocks  or  veer  aboat  between  them,  by  taking 
the  tide  on  one  bow  and  the  other,  with  more  secnritj 
than  a  large  one,  having  also  in  aid,  on  an  emergenqr, 
steam  force  enough  to  drive  her  with  high  qpeed  through 
an  opposing  tide. 

The  Rhode  Island  was  unquestionably  navigated 
skilfully  and  properly,  on  the  assumption  that  there 
was  room  for  her  to  pass  the  Naugatuck  to  the  star- 
board side.  She  made  her  turn  at  the  proper  place  to 
head  the  tide,  and  doubled  Hallett's  Point  with  great 
judgment  and  skill ;  but  notwithstanding  the  strong 
asseveration  of  one  of  her  pilots,  and  the  opinion  of 
other  experts  upon  the  fBucta  stated,  that  she  had  no 
course  safe  for  herself  and  passengers,  after  arriving  at 
Flat  Rock,  but  to  press  on  to  leeward  of  the  Nauga- 
tuck, whatever  peril  such  movement  might  bring  to 
the  latter,  and  to  keep  ahead  with  full  power  of  steam, 
there  is,  in  my  judgment^  a  decided  preponderance 
of  evidence  against  those  opinions,  and  it  stands  proved 
beypnd  all  fisdr  question,  that  her  speed  might  have 
been  slacked  to  the  degree  that  only  enough  should  be 
used  to  hold  her  against  the  tide ;  or  that  she  might 
have  been  stopped  and  even  anchored,  or  if  imperative- 
ly necessary,  she  might  have  been  brought  round  into 
ihe  ship  channel  and  headed  back  towards  New-Tork, 
without  advancing  to  the  place  where  the  Naugatuck 
was  moving.  Nor  is  it  made  by  any  means  clear  upon 
the  proo&,  that  the  Rhode  Island  herself  would  incur 
a  less  danger  in  running  head  on  to  an  object  moving 
in  the  middle  of  the  passage  than  togo  under  its  stem 
and  between  it  and  Uie  Hog's  Back  Rock. 

The  latter  might  be  a  critical  and  perilous  movemeat 
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for  her,  if  she  was  oompeUed  to  nm  nordi  of  midw^qr 
of  At  Qnie ;  bat  something  more  dum  a  presumed  «iid 
probable  danger,  however  imminent  that  might  be, 
dionld  be  established,  to  justify  a  CSonrt  in  pronooncang 
that  a  heavy  steamship  may  be  plonged  at  tiie  top  ol 
her  power  and  speed,  directly  upon  a  light  venel  in 
the  middle  of  Hell  Gate,  rather  than  attempt  a  passage 
nnder  her  stem,  and  verging  towards  the  rocks  above 

The  notion  entertained  and^  avowed  by  one  of  the 
pilots,  that  under  like  emergencies  he  wonld  drive  the 
Rhode  Island  ahead  with  her  full  power,  diould  the 
gate-way  be  full  of  vessels,  if  really  well  founded,  would 
render  navigation  through  that  strait  alarmingly  pwiloas 
to  life  and  property. 

Gould  such  be  the  maritime  right  guaranteed  a  boat 
about  to  enter  the  Gate,  the  government  would  be  com- 
pelled to  interdict,  under  penalties  which  could  not  be 
encountered,  the  attempt  of  steamboats  to  crowd  into 
the  passage  whilst  it  was  occupied  by  other  vessels. 

The  idea,  however,  is  totally  unsupported  by  law, 
reason  or  usage.  No  principle  can  be  deduced  from 
either  source,  justifying  a  steamboat.  Under  one  class  of 
circumstances,  placing  herself  in  a  position  to  inflict  in- 
juries upon  other  vessels  at  a  particular  point,  which 
does  not  protect  her,  to  the  like  degree,  in  every  {dace 
where  she  may  be  voluntarily  navigated 

Upon  the  statement  in  the  answer  that  the  Nauga- 
tuck,  as  the  Rhode  Island  came  to  the  feny,  was  about 
midway  of  the  gate,  between  Hallett'a  Point  and  Hogs' 
Back  rock,  heading  the  proper  course  for  vessels  passing 
through  the  Oate,  the  Rhode  Island  would  stand  witii- 
out  excuse  in  crowding  upon  that  track  so  as  to  inter- 
fere with  h^,  unless  the  claimants  have  succeeded  in 
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fNTOTing  that  the  Naagatnck  deyiated  from  that  coiUM 
in  a  maimer  to  produce  the  collision  which  ensned. 

This  the  answer  asserts,  and  it  is  claimed  to  be  sup- 
ported by  the  testimony  of  Christopher  Mason  and 
Stephen  and  Samuel  B.  Manchester. 

The  two  Manchesters,  captain  and  pilot,  when  the 
Rhode  Island  was  abreast  of  Hallett's  Point,  obaerved 
the  Naugatuck  hauling  to  the  southward,  over  towards 
the  south  shore.  Their  attention  was  directed  to  this 
by  the  second  pilot  saying  the  Naugatuck  was  running 
across  their  bow& 

Mason,  the  second  pilot,  testifies,  that  when  the  Rhode 
Island  struck  the  tide  at  Hallett's  Pointy  and  began 
taking  her  sheer,  he  spoke  to  the  captain,  and  told  him 
the  Naugatuck  was  coming  directly  across  their  bows. 
He  says  the  Naugatuck  kept  her  course  across  the  bows 
of  the  Rhode  Island  until  she  struck. 

The  first  notice  the  persons  at  the  wheel  of  the  Rhode 
Island,  directing  her  moyements,  thus  appear  to  have 
had  of  the  course  of  the  Naugatuck  and  of  the  danger 
of  the  collision,  was  at  Hallett^s  Point,  and  after  she  was 
surging  oS  by  the  force  of  the  tide  towards  the  north 
side  and  into  the  track  of  the  Naugatuck. 

But  Mr.  Schuyler,  a  most  intelligent  witness,  particu- 
larly experienced  in  navigation^  and  who  at  the  time 
was  alarmed  at  the  position  of  the  two  boats,  and  was 
carefully  watching  their  movements,  says,  as  he  passed 
Flood  Rock  he  observed  the  Naugatuck  just  straight- 
ened up  in  the  true  tide  half  way  across  the  Gate,  and 
taking  her  course  towards  the  south  shore ;  and  know- 
ing that  the  Rhode  Island  could  not  go  north  of  her 
without  danger  of  the  Hog's  Back,  he  expected  to  rub 
her  dose,  and  walked  forwar4  to  see  the  result    The 
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Shofle  Idftnd  had  iiot  then  strack  the  trae  tide,  and  t^ 
Naugatack  did  not  i^ppear  to  alter  her  oourae  at  all,  but 
was  edging  towards  the  sonth  shore. 

Upon  the  just  ocmmderation  of  thia  teatinioi^y  it  is 
plain  that  the  answer  is  not  supported  in  its  rqires^i 
tation  that  the  ooUision  was  caused  by  a  diange  of 
oonrae  made  by  the  Naogatadc,  after  the  Rhode  Island 
had  reached  Hallett's  Point 

The  master  and  pilots  cannot  assert  it,  for  they  were 
paying  no  attention  to  the  movements  of  the  Nangatadc 
after  she  straightened  in  the  trae  tide,  nntil  their  boat 
was  fonnd  to  be  driving  rapidly  in  her  track,  and  th^i 
they  supposed  the  proximity  was  occasioned  by  her 
sheering  upon  them;  and  Mr.  Schuyler  proves  the 
contrary,  as  he  observed  her  bearing  southward  at  flat 
Bock,  and  noticed  that  she  did  not  afterwards  diange 
her  direction. 

But  the  proof  of  the  master  and  pilot  of  the  Naugar 
tuck  is  explicit  and  positive  that  her  course  was  not 
varied  south  at  all  after  she  strughtened  in  the  true 
tide. 

This  testimony  would  be  the  most  reliable  if  it  sh>od 
in  conflict  with  that  from  on  board  the  Bhode  Island, 
because  these  witnesses  speak  of  their  own  acts  in  navi- 
gating the  Naugatuck ;  ftcts  which,  it  is  not  to  be  sup- 
posed, they  misunderstood  or  had  forgotten,  whilst  tiie 
others  give  their  opinion  and  judgment  of  her  steering. 
And  in  respect  to  tiiis,  it  is  to  be  observed,  that  the 
latter  witnesses  are  placed  on  a  moving  object,  going 
with  great  velodty,  and  forced  by  a  powerftd  tide  out 
of  a  right  Ime,  obliquely  upon  the  Naugatuck.  Thef 
would  thus  lose  the  power  of  distinguishing  accurately 
betweoi  their  own  movement  and  that  of  the  other 
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Tefisd,  and  woald  natonllj  regard  their  approach  to 
each  other  promoted  by  a  seeming  bearing  of  the  Nau* 
gatack  npon  them.  . 

Thia  discordance  between  the  inferences  and  judg- 
ment of  one  dass  of  witnesses,  so  formed,  and  the  state- 
ment of  &ct8  by  those  knowing  them  as  they  actually 
existed,  showing  sach  conclusions  and  inferences  to  be 
inaocnrate,  is  not  to  be  regarded  a  conflict  of  evidence, 
in  any  way  putting  in  issue  the  veracity  or  intelligence 
of  the  respective  witnesse& 

Another  fitct  is  established  by  the  testimony  of 
Wheeler  and  Curtis,  pilots  of  the  Naugatuck,  which 
shows  that  error  of  judgment  under  which  the  course 
of  the  Rhode  Island  was  determined.  They  say  the 
propeller  came  to  in  the  right  tide,  with  her  helm  nud- 
ships,  nearer  the  south  than  the  right  shore  of  the  Gate; 
and  they  and  Captain  Osbom  all  state  she  was  on  her 
true  course,  just  brought  into  the  tide,  on  an  even  helm, 
when  the  Uiode  Island  took  her  sheer  at  the  Pcnnt, 
and  was  discerned  coming  upon  her^  and  the  course 
was  not  altered  except  by  the  efforts  to  bear  up  as  the 
Rhode  Island  came  on  her. 

Upon  the  supposition  that  the  propeller  was  in  the 
middle  of  the  Gate,  Mr.  Schuyler  considered  the  Rhode 
Island  must  rub  dose  in  passing,  and  that  her  whole 
power  of  steam  was  necessary  to  cany  her  to  star- 
board. 

Manchester,  the  pilot  of  the  Rhode  Island,  testifies 
that  he  observed  the  Naugatuck  straightened  up,  be- 
fore he  got  to  Flood  Rock,  and  then  supposed  she  wad 
pretty  well  over  to  Hog's  Back. 

Captain  Mandiester  states  that  he  saw  her  fit>m  the 
same  place,  about  midway  of  the  Gate ;  she  seemed 
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•tnight  in  the  tide,  and  going  round  Negro  Pdnt^ 
(whidi  is  on  the  north  shore,)  and  he  apprehended  no 
danger  of  collision  from  that  position  of  the  propdkr. 
He  first  diseovered  the  danger  at  Hallett's  Pcnnt^  when 
he  discovered  her  heading  over  towards  the  sonth 
shore,  and,  as  he  judged,  nearly  for  the  south  side  of 
the  Pot 

Christopher  Mason,  the  second  pilot,  also  noticed 
the  Nangatack  from  Flood  Rock — saw  her  straighten 
her  course,  heading  directly  through  the  Gate,  and,  as 
he  thought,  to  the  northward  side  of  the  Pot,  and 
about  the  usual  distance  from  it  to  head  the  tide. 

These  witnesses,  accordingly,  were  managing  their 
boat  under  a  misapprehension  of  the  true  position  ot 
the  Naugatuck,  and  under  the  supposition  that  the 
passage-way  was  open  to  them  on  her  starboard  side. 

Notwithstanding  the  rash  and  startling  declaration 
of  Manchester,  the  pilot,  that  he  should  not  have 
stopped  or  slowed  his  boat  between  Flood  Rock  and 
the  Point,  if  he  had  known  the  actual  course  of  the 
Naugatuck,  and  should  not  slow  her  at  that  place  and 
put  her  in  danger,  to  avoid  running  over  forty  thousand 
propellers,  the  conduct  of  the  master  on  the  occasion 
falsifies  the  ridiculous  bravado,  and  shows  that  he  knew 
it  to  be  his  duty  to  slow  and  stop  his  boat  in  the  midst 
of  the  current,  the  instant  he  became  aware  of  the 
hazardous  proximity  of  the  two. 

The  misjudgment  of  fiu^ts  on  board  the  Rhode  Island 
was  no  way  induced  by  any  improper  act  or  omission 
on  board  the  other  boat,  and  the  claimants  accordingly 
are  rendered  by  law  responsible  for  its  consequences. 

It  is  to  be  also  remarked  that  $  very  dight  slacking 
of  the  speed  of  the  Rhode  Island  woiUd  have  avoided 
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the  disaster ;  as  althoagh  on  Mr.  Schuyler's  estimate 
the  engine  was  checked  only  twelve  seconds,  the  boats 
were  so  nearly  separated  that  the  collision  occurred 
aft  of  midships  of  the  Naugatuck. 

This  was  leaving  the  Rhode  Island  under  the  mo- 
mentum of  a  full  head  of  steam ;  it  is  accordingly  pal- 
pable that,  if  she  had  been  run  from  Flood  Rock  with 
only  the  power  necessary  to  her  perfect  safely,  the 
Naugatuck  would  have  been  entirely  out  of  her  track, 
when  she  recovered  her  sheer  in  the  Gate. 

Upon  these  views  of  the  case,  the  following  decree 
will  be  entered  therein : 

"  The  cause  having  been  heard  upon  the  pleadings 
and  proofs  in  this  case,  and  the  argumenta  of  the  re 
spective  advocates  thereon  being  carefully  examined 
and  considered,  and  it  appearing  to  the  Court  that  the 
collision  in  the  pleadings  mentioned  was  occasioned  by 
the  neglect,  want  of  due  precaution  and  care  on  the  part 
of  the  steamboat  Rhode  Island,  and  those  conducting 
and  managing  her,  and  the  libeUants  were  guilty  of  no 
omission  or  misconduct  leading  thereto ;  it  is  considered 
by  the  Court  that  the  steamboat  Rhode  Ishmd  is  liable 
for  the  damages  occasioned  thereby. 

*^  Wherefore  it  is  ordered  and  decreed  by  the  Court, 
that  the  libellants  recover  the  damages  by  them  sus- 
tained by  means  of  the  premises,  and  that  the  Rhode 
Island  be  condemned  therefor,  with  costs  to  be  taxed. 

"  It  is  further  ordered,  that  it  be  referred  to  a  com- 
missioner to  inquire  into  and  ascertain  the  damages 
sustained  by  the  libellants  thereby,  and  for  the  loss  of 
the  time  of  their  propeller  whilst  necessarily  delayed  in 
receiving  repairs  therefor,  and  report  to  the  Court 
all  convenient  speed.'* 
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notioed  by  the  Courts,  it  seems  to  be  held,  that  botli 
Tcssels  ranning  free,  it  is  the  duty  of  the  leading  one 
to  give  way,  and  for  the  one  in  pnrsnit  to  paas  under 
her  stem.     (Mcank  ▼.  Blgthe,  1  MeCord,  360.) 

If  those  considerations  amount  to  a  maritime  role, 
the  claimants  in  this  case  would  not  be  b^iefited  by 
it ;  for  upon  their  allegations,  the  Naugatuck  was  at- 
tempting the  manoDuyre  of  keeping  away,  so  as  to 
bring  the  Rhode  Island  under  her  stem,  and  the  Rhode 
Island  adopted  the  course  counteracting  that  efibrt 
But  in  my  judgment,  steamboats,  haying  the  power  to 
dack  their  speed,  and  keep  back  fit>m  a  vessel  moving 
ahead  with  less  velocity,  are  not  entitled  to  exact  from 
the  other  any  thing  more  than  to  hold  her  own  course, 
or  not  to  select  and  keep  one  calculated  to  thwart  and 
impede  efforts  of  the  one  approaching  to  pass,  when 
another  course,  equally  safe  and  convenient^  is  open  to 
her. 

I  think,  moreover,  that  the  claimants  having  a  M 
knowledge  (admitted  by  their  answer)  of  the  position 
and  course  of  the  Naugatuck  before  making  the  at- 
tempt to  pass  her,  are  chargeable  with  the  consequences 
of  the  movement,  unless  they  have  shown  that  move- 
ment had  become  inevitable,  from  no  &ult  imputable 
to  them,  and  consequently  that  the  injury  was  unavoid- 
able, or  that  the  Naugatuck  suddenly  deviated  from 
her  course  and  threw  herself  across  their  track. 

If  there  was  real  danger  to  the  Rhode  Island  in  tak- 
ing a  course  nearer  the  Hog's  Back  than  the  middle  of 
the  passage,  she  had  no  right  to  force  that  risk  or  dan- 
ger on  the  Naugatuck,  for  her  own  ease  or  safely ;  for 
no  testimony  has  made  it  clear  that  a  small  boat,  with 
merely  sufficient  power  to  hold  her  way  against  the 
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ebb,  though  steering  with  greater  ease,  could  edge 
the  rocks  or  veer  about  between  them,  by  taking 
the  tide  on  one  bow  and  the  other,  with  more  security 
than  a  large  one,  having  also  in  aid,  on  an  emergency, 
steam  force  enough  to  drive  her  with  high  speed  through 
an  opposing  tide. 

The  Rhode  Island  was  unquestionably  navigated 
skilfully  and  properly,  on  the  assumption  that  there 
was  room  for  her  to  pass  the  Naugatuck  to  the  star- 
board side.  She  made  her  turn  at  the  proper  place  to 
head  the  tide,  and  doubled  Hallett^s  Point  with  great 
judgment  and  skill ;  but  notwithstanding  the  strong 
asseveration  of  one  of  her  pilots,  and  the  opinion  of 
other  experts  upon  the  facts  stated,  that  she  had  no 
course  safe  for  herself  and  passengers,  after  arriving  at 
Flat  Bock,  but  to  press  on  to  leeward  of  the  Nauga- 
tuck, whatever  peril  such  movement  might  bring  to 
the  latter,  and  to  keep  ahead  with  full  power  of  steam, 
there  is,  in  my  judgment,  a  decided  preponderance 
of  evidence  against  those  opinions,  and  it  stands  proved 
beyond  all  fair  question,  that  her  speed  might  have 
been  slacked  to  the  degree  that  only  enough  should  be 
used  to  hold  her  against  the  tide ;  or  that  she  might 
have  been  stopped  and  even  anchored,  or  if  imperative- 
ly necessary,  she  might  have  been  brought  round  into 
die  ship  channel  and  headed  back  towards  New-Tork, 
without  advancing  to  the  place  where  the  Naugatuck 
was  moving.  Nor  is  it  made  by  any  means  dear  upon 
the  proofi,  that  the  Rhode  Island  herself  would  incur 
a  less  danger  in  running  head  on  to  an  object  moving 
in  the  middle  of  the  passage  than  to.go  under  its  stem 
and  between  it  and  the  Hog^s  Back  Bock. 

The  hitter  might  be  a  critical  and  perilous  movement 
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for  her,  if  she  waa  compelled  to  nm  nordi  ci  midwvy 
of  the  Gate;  but  something  more  than  a  presumed  aad 
probable  danger,  however  imminent  that  might  be, 
Aonld  be  established,  to  justify  a  Coort  in  pronoundng 
that  a  heavy  steanuhip  may  be  plunged  at  the  top  of 
her  power  and  speed,  directly  upon  a  light  vesBel  in 
the  middle  of  Hell  Gate,  rather  than  attempt  a  passage 
nnder  her  stem,  and  verging  towards  the  rocks  above 

The  notion  entertained  and^  avowed  by  one  of  the 
pilots,  that  nnder  like  emergencies  he  wonld  drive  the 
Rhode  Island  ahead  with  her  full  pow^,  dionld  the 
gate*wi7  be  fiill  of  vessda,  if  really  well  fonnded,  wonld 
render  navigation  through  that  strait  alarmingly  perilous 
to  life  and  property/ 

Conld  such  be  the  maritime  right  guaranteed  a  boat 
about  to  enter  the  Gate,  the  government  would  be  com- 
pelled to  interdict,  under  penalties  which  could  not  be 
encountered,  the  attempt  of  steamboats  to  crowd  into 
the  passage  whilst  it  was  occupied  by  other  vessela 

The  idea,  however,  is  totally  unsuppcMted  by  law, 
reason  or  usage.  No  principle  can  be  deduced  frcmi 
either  source,  justifying  a  steamboat,  under  one  class  of 
drcumstances,  placing  herself  in  a  position  to  inflict  in- 
juries upon  other  vessek  at  a  particular  point,  whidi 
does  not  protect  her,  to  the  like  degree,  in  every  jdace 
where  she  may  be  voluntarily  navigated. 

Upon  the  statement  in  the  answer  that  the  Nauga- 
tuck,  as  the  Rhode  Island  came  to  the  ferry,  was  about 
midway  of  the  gate,  between  HaUett's  Point  and  Hogs' 
Back  rock,  heading  the  proper  coune  for  vessels  passing 
through  the  Gate,  the  Rhode  Island  would  stand  with- 
out excuse  in  crowding  upon  that  track  so  as  to  inter- 
fere with  her,  unless  the  claimants  have  succeeded  in 
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proving  that  the  Nangatuck  deviated  from  that  course 
in  a  maimer  to  produce  the  collifidon  which  enfiued. 

This  the  answer  asserts^  and  it  is  claimed  to  be  sup- 
ported by  the  testimony  of  Christopher  Mason  and 
Stephen  and  Samuel  B.  Manchester. 

The  two  Manchesters,  captain  and  pilot,  when  the 
Rhode  Island  was  abreast  of  Hallett's  Pointy  observed 
the  Naugatuck  hauling  to  the  southward,  over  towards 
the  south  shore.  Their  attention  was  directed  to  this 
bj  the  second  pilot  saying  the  Naugatuck  was  running 
across  their  bow& 

Mason,  the  second  pilot,  testifies,  that  when  the  Bhode 
Island  struck  the  tide  at  Hallett^s  Point,  and  began 
taking  her  sheer,  he  spoke  to  the  captain,  and  told  him 
the  Naugatuck  was  coming  directly  across  their  bows. 
He  says  the  Naugatuck  kept  her  course  across  the  bows 
of  the  Rhode  Island  until  she  struck. 

The  first  notice  the  persons  at  the  wheel  of  the  Bhode 
Island,  directing  her  movements,  thus  appear  to  have 
had  of  the  course  of  the  Naugatuck  and  of  the  danger 
of  the  collision,  was  at  Hallett^s  Point,  and  after  she  was 
surging  off  by  the  force  of  the  tide  towards  the  north 
side  and  into  the  track  of  the  Naugatuck. 

But  Mr.  Schuyler,  a  most  intelligent  witness,  particu- 
larly experienced  in  navigation,  and  who  at  the  time 
was  alarmed  at  the  position  of  the  two  boats,  and  was 
carefully  watching  their  movements,  says,  as  he  passed 
Flood  Bock  he  observed  the  Naugatuck  just  straight- 
ened up  in  the  true  tide  half  way  across  the  Oate,  and 
taking  her  course  towards  the  south  shore ;  and  know- 
ing that  the  Bhode  Island  could  not  go  north  of  her 
without  danger  of  the  Hog^s  Back,  he  expected  to  rub 
her  dose,  and  walked  forward  to  see  the  result    The 
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Um  nipMteiiet  to  Um  proCactioBof 
Tcaeb  BATifitiBff  op  and  dcnrA  Um 
Etft  Rirer,  to  KcM  to  tli«  centre  of 
hk  m  Bcor^  as  ms j  b«^  and  H  it  eid- 
rablo  eoodiiek  to  moro  a  ataaoi  tog 
nom  i^aee  to  plaee;  by  nnmiiig  her 
along  near  tlM  enda  of  the  pien.   Ik 


la  The  maater  of  the  tog  ii  homd  to 
pot  her  oat  into  the  ilrSun,  ao  as  to 
diidoae  eleariy  her  pontiett  and  di- 


11.  A  Te»6i  having  the  vind  free  and 
meeting  anether  on  the  wind,  nnMt 
generaUy  take  the  ride  of  aToiding 
the  kttcr ;  and  if  the  latter  raries 
ftom  her  eonree  ior  any  eaiae,  ahe 
kiet  all  elaim  to  eompeneation  in 
eaae  of  edliaoD,  and  may,  moreoTcr, 
nlgeeiherMlftodamageiL  Tk^Brig 
Amlf,  iS2 

IS.  So  when  two  Temdi  are  approaeh- 
ing  each  other  in  that  maimer,  and 
there  is  danger  of  a  eollinon— if  the 
one  on  the  wind  departs  from  her 
eonne,  bat  for  ncccwary  eaoM,  die 
mnst  bear  the  eonaeqnencee  of  the 
eollinon  which  ensnea,  lb, 

ISw  It  ia  not  enlpable  or  improper  eon- 
doct  for  the  officer  on.  deck  to  take 

'  the  helm  of  a  Teasel,  and  to  receiTe 
and  act  upon  the  direction  of  the 
look-out  aa  to  the  mode  of  tteering 
her.     Tke  Fiki  Boat  Blottom,      188 

14  A  Tcmel  running  with  the  wind  free 
must  ^Yc  way  to  another  dose-haul- 
ed, without  regard  to  their  respee- 
tiTO  taokiw  lb, 

1&  Sailing  vessels  coming  into  port  in 
the  night  time  are  not  bound  to  carry 
lights.  ji 

1  ft.  If  a  steamer  wrongfully  plaoed  her- 
self in  the  track  of  anotiner  Teesd, 
and  in  such  cireurastanees  as  allowed 
the  other  no  chance  of  avoiding  a 
collision,  the  former  is  answeriu>le 
for  all  the  damages  which  might  have 
been  occadooed  by  her  running  ihto 
the  other.  7%8  BUamboatNarragm^ 
mtt,  Me 

17.  If  a  steamer  and  sailing  vead  are  ap- 
proaehiog  each  other  m  anoh  direo- 


My  appnhsaded,  it  k  the  daty  of  tte 
alaamer  to  taka  pnper  pffseaatiaas 
for  aveidiQg  the  sailing  vessel,  partie- 
nlariy  ao  if  the  latter  he  elnaehanl- 
edcttawind.  A 


18. 


thaftiUcontrdofhsr 
will  be  liable  for  any 
danagaa  inflifted  by  her  ooaung  in 
with  another  vesasL     As 


19.  The  madff  and  owners  of  a  ship 
towed  by  a  ateamer  win  be  aaawer- 
aUe  Idt  dan«gca  occasioned  br  a 
eolUdon  with  another  ▼essdyUailem 
they  nee  all  posdble  skill  and  care  te 
prevent  it  A 

Ml  a  vessd  eoamng  in  anlKBioii  with 
another  vcbmI  is  frimmfmit  liabia 
fmr  the  damage^and  the  rale  is  not 
varied  whether  her  motive  power  is 
the  old  and  ordinary  method  w  is 
supplied  in  some  novd  manner.     Jk 

21.  Third  parties  reedving  an  injiny 
by  coUinon,  can  rardy  be  requirod  to 
lay  the  reqpondbility  to  any  other 
agency  than  that  whidi  waa  the 
proadmate  caosei  Jk 

22.  If  a  vessd  b  run  upon  by  another 
under  way,  the  latter  must  be  aAswo^ 
able  for  the  wrong,  unless  she  eaa 
prove  the  oocurreoce  to  be  the  result 
of  inevitable  acddent  or  without 
fault  on  her  dde.  Ik 

28.  A  tug  will  not  be  responsible  for 
damages  done  by  vessds  m  her  tow, 
whether  they  be  lashed  aloncaide  or 


drawn  bv  hawsers,  eiDeept  it  be  prov- 
ed that  the  injury  was  owing  to  want 
of  care  or  sUH  in  the  tug  in  peiiann- 
ing  the  duties  belonging  to  her.    U^ 

24  Hie  andogy  of  prindpal  and  agent 
does  not  apply  to  this  deseription  ef 
busmesiL  Uie  tug,  in  ezecutbg  the 
employment  for  which  she  is  eoffi^ged, 
acts  mdependenUy  of  all  aothMi^ 
or  direction  of  the  tow,  while  the  tow 
was  in  this  eaae  maater  of  her  owa 
movementi^  and  so  answerable  ibr 
them.  A 

26.  A  tcmI  en  the  wind  haa  theri^t 
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tonm  <rat  h«r  toek,  and  it  k  tlie  duty 
of  Miother  T««el  ApproMbing  her 
b«lbve  the  wind  to  take  the  neoei 


TOr«e*atioiif  to  AToid  ft  eoUinon.   lie 
SoopArpti,  80i 

36.  A  veaeel  rnnniDg  free  has  no  right 
to  eron  the  bows  of  a  boating  ree- 
•el,  nnlefls  she  had  cleariy  room  to  do 
it  without  distarbing  her  eonrte ;  nor 
to  oome  lo  elotely  npon  the  etern  of 
the  other  aa  to  ereate  apprehenrione 
of  a  eolliaion,  and  alann  her  into  a 
change  of  her  oonrse  to  escape  it  Jb. 

37.  A  yesBel  elose-hanled  on  the  wind 
has  a  right  to  rely  to  the  last  moment 
on  the  ability  and  care  of  another 
meeting  her  with  the  wind  free,  to 
aToid  a  collision,  and  im  not  responsi- 
ble for  a  wrong  moTcment  on  her 
party  caused  by  uie  negligence  of  the 
one  mnning  free ;  bnt  a  Tcssd  close- 
hahled  is  Mond  to  hold  her  tack  so 
ss  not  to  come  round  in  the  way  of 
one  free  and  endeaToriog  to  avoid 
her.  /& 

28.  Admiralty  has  jmrisdiction  in  a 
canse  of  collision  between  ressels 
when  the  injniy  is  received  in  a  slip 
where  the  tide  ebbs  and  flows  be- 
tween piers  or  wharres  in  this  port 
The  Bark  LoUy,  829 

29.  The  master  of  the  vessel  on  board 
at  the  time  is  responsible  lor  the 
wrongful  act  of  the  vessel,  although 
it  was  oonsequential  to  the  neglect  or 
misfeasance  of  a  licensed  pilot  in  se- 
curing  her  improperly  to  a  wharf. 

lb, 

80.  It  is  an  act  of  neglect  and  unsafe 
to  leave  a  vessel  in  uie  winter  season, 
during  the  night,  at  a  wharf  on  the 
north  side  of  the  city,  moored  with 
only  a  angle  seven-eighth  inch  chain. 

Jb, 

81.  It  is  gross  and  eul^ble  newest  to 
suffer  her  to  remain  in  that  situation 
in  a  hiffh  and  increann|^  wind,  aug- 
mented to  a  violent  gale,  m  which  her 
fastenings  parted.  lb. 

S2b  The  authority  of  a  licensed  pilot 
in  securing  a  vessel  in  her  berth  is 
not  paramount  to  that  of  her  master ; 
the  tatter  is  deemed  in  tuil  command, 


ftnd  the  acts  of  the  piki  are  regard- 
ed as  done  with  the  direetion  or  ap- 
proval of  the  master.  Ja 

88.  It  IS  not  a  «M  nuifor  which  coDoosea 
a  master,  that  his  vssmI  had  caused 
damages  to  another  in  a  tempest  of 
wind,  when  he  had  waraing  and  suf- 
fldent  opportunity  to  protect  her 
ftvm  that  nasard.  Ik, 

84.  In  a  oollision  between  two  passen- 
ger steamboats,  occurring  at  thslr 
place  of  departure,  both  starting  from 
the  same  slip  or  pier  at  the  same 
time,  they  wm  be  mutually  held  re- 
sponsible for  the  exercise  of  the  ut- 
most prudence  and  precaution.  The 
SUmnboai  Boitam,  407 

8ft.  Neither  can  lawfUIy  press  ahead 
of  the  other  in  getting  under  way, 
when  it  is  apparent  their  movements 
are  commenced  simultaneously.    Ih, 

88.  If  they  are  competitor  boats,  mn- 
ninff  the  same  route,  neglijgence  or 
fault  in  producing  the  collision  wfll 
be  imputed  equaSy  to  each,  unless 
one  cleariy  exculpates  herMl£       lb, 

87.  Hie  law  of  this  State  imposes  a 
penalty  on  a  steamboat  for  attempting 
to  pass  another  under  way  nearer 
than  twenty  yards,  and  the  maritima 
law  subjects  them  to  all  damagea 
caused  by  crowding  on  vessels  under 
way  to  pass  them  or  In  erossbg  their 
bows.  lb, 

88.  Steamboats  having  greater  facilities 
than  vessels  under  canvass  to  avoid 
collisions  when  they  are  brought  in 
proximity  to  each  oUier,  are  bound  to 
give  way  to  sailing  vesseb  when 
practicable,  or  take  ouier  proper  pre- 
cautions within  their  means  for  avoid- 
ing collisions.  Tha  Bteamboat  New 
J^freejf,  415 

89.  But  steamers  are  not  bound  to 
insure  the  safety  of  sailing  venels 
against  their  own  negligence  or  mis- 
conduct. A  sailing  vessel  is  bound 
to  exerdse  e^ ual  care,  ddll  and  pru- 
dence in  paanng  a  steamer  as  another 
sailing  vessel;  the  only  distinetion 
being  that  in  respect  to  a  steamer, 
the  vessel  under  sail  is  to  adhere  to 
her  own  eourse  as  fSv  aa  practicatle 


Cabob.  S.  S*  4.  S,  10;  11.  is, 
U,  14,  U,  IC  17. 

005TBACZ. 

A  biriflf  •iaMBtii]|'  wages  imports  tbat  t 

wmsbis  witk  cadb  noDtli  aft  tlie  op-  • 
fioo  oC  cither  party.  If  tlia  party, 
liirad  laaTcs  belbre  tlie  espirmtioa  of  | 
tba  0101101  be  loses  the  wbole  wages; : 
if  bo  is  disehaiged  before  its  tonnin- 
atioo,  bo  roeoTors  for  the  wbole  tune. 


oosm 

L  Wboii  a  sailor  brings  a  suit  ts 
against  a  ship  to  enlone  a  conditional 
agreement  made  witb  the  master, 
•id  oatside  of  the  written  artidci; 


7.  And  may  witbbeH 
wbaft  ■ 


tods 
Ik 


8.  CosU  axe  teebasealh' awarded  to  par 
ties^boft  snhstaarisHY  they  betoag  to 
the  pcoctor  to  the  sort,  and  the  Govt 
win  imhold  bis  right  to  them  ^anit 
mtiMol  the  jnJBeipoltobisprqjadiecL 
CaOmt  T.  iimfkmm$,  Vt% 


9.  Where  serersl  seamen  nnite  in  an  ae- 
tioo  ta  permmam  to  recoTcr  wageikeB 
of  whom  ezoepft  one  obtain  oeerees 
for  $50  and  orer,  which  are  appealed 
to  the  CircQit  Conri,  and  a  deerse  is 
rendered  in  faror  of  the  other  libel- 
lant  for  lem  than  $50^  he  can  tax  fnD 
costs  in  his  own  name,  and  perfect 
and  enforce  by  execution  his  decree 
for  wages  and  costs.  The  canses  cf 
action  and  the  iinal  decree  are  all 
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•tpwate,  aad  ili«  ran^dy  ii  as  in  a 
sepftrate  Mtioo.  .  /&. 

IOl  Hie  rale  relieying  BeameD  from  sta- 
pnUtioDs  for  oofts  prodne^  no  im- 
roMODable  inequality  as  against  ahip- 
ownem  16, 

II.  An  irregalarity  in  tLe  taxation  of 
ooets  may  be  oorreeted  by  the  Conrt 
on  motion  after  final  decree  rendered. 

lb, 

18.  The  praotiee  is  liberal  in  allowing 
a  re-tazation  of  eoeti  where  by  mia- 
tdce,  miaapprehettrion  or  other  eata- 
idty,  a  party  failed  opposing  the  orig- 
inal taxation,  partietilarly  where  the 
eoeta  elaimed  are  large.  lb, 

18.  Under  the  rules  of  this  Conrt,  suits 
in  rem  for  senriees  on  board  of  vessels 
in  the  North  River,  a  libellant  oannot 
reeorer  costs  when  less  than  $60  is  in 
demand  if  he  had  a  clear  remedy 
therefor  known  to  him  in  the  local 
GoortsL    Th4  Bekoaner  Harriet,    184 

14.  Hie  ofius  is  upon  the  claimant  to 
show  that  the  Ubellant  had  snch  re- 
medy to  entitle  himself  to  a  decree 
for  costn  lb, 

16.  The  object  of  this  role  was  to  pre- 
Tent  an  unnecessary  resort  to  the  ex- 

ensire  proceeding  in  rem.  It  will 
so  enioreed  as  to  compel  the  mari- 
ner to  resort  to  the  local  Gonrts  «aly 
in  case  his  remedy  there  is  conTcnient 
and  snrcb  /& 

18.  A  similar  doctrine  prevaib  in  the 
civil  law,  and  is  also  employed  aa  a 
means  for  preventing  the  creation  of 
costs  unnecessarily  in  the  prosecution 
of  demandsL  lb, 

17.  When  one  of  the  libeUants  unites 
a  demand  for  contract  wages  unpaid 
him  with  his  claim  for  short  allow- 
ance, and  obtains  a  decree  for  those 
wages,  the  Court  will  only  allow  him 
proportionate  costs  against  the  Teasel 
on  that  demand,  not  including  wit- 
nesses fees  to  his  co-libellants,  and 
will  order  full  costs  sffainst  him  in 
connection  with  his  co-ubellants  upon 
the  other  branch  of  the  litigation. 
T'Atf  Bark  ChUde  ffturM,  176 


18.  The  prevailing  peiiy  in  Admiralty 
suits  is  yritnafmeu  entitled  to  recor- 
er  costs.    The  decree  in  his  favor  im- 

Slies  that  he  has  been  wrongfully 
clayed  or  prosecuted.      The  Bmp 
MoJem,  874 

19.  Still  the  common  law  rule  to  give 
costs  in  all  cases  to  the  succcmIuI 
suitor  is  not  recognised  in  Admiralty 
as  the  law  of  costs^  and  they  are 
awarded  at  the  sound  discretion  of 
the  Court,  without  resard  to  the  ulti> 
mate  termination  of  ue  action.    lb. 

20.  A  seaman  will  be  denied  costs  in  ft 
suit  for  a  small  balance  of  waffes  dna 
him  when  payment  of  the  balance 
has  not  been  ^manded  of  the  master 
or  owner  of  the  ship,  and  no  refosal 
to  nay  them  has  been  made  by  either, 
and  particularly  if  the  seaman  tacks 
to  the  debt  other  distinct  and  unsup- 
ported claims,  and  sues  for  the  whole 
conjointly.  Jb. 

SI.  This  Court  will  not  allow  costs  on 
the  arrest  of  a  vessel  for  a  small  cause 
of  action,  when  the  party  has  ade- 
quate remedy  in  the  lower  municipal 
courts,  and  especially  if  the  suit  is 
prosecuted  vindictirely  and  with  a 
view  to  create  costs.  The  SteamAoett 
B^etcn,  408 

28.  When  seven  exceptions  are  filed  to 
a  commissioner's  report,  and  six  are 
sustained  by  the  Court,  costs  will  be 
allowed  therefor,  to  be  deducted  from 
the  amount  decreed  to  the  libellant 
The  BUamboat  Ne^ereey,  444 

Aonov,  19,  28. 

PnAonuB.  11, 18, 17, 18, 19,  Vk 

COUBTB 

Hie  Federal  Courts  are  governed,  In 
commercial  and  maritime  cases,  by 
the  general,  and  not  by  the  local  law. 
The  Jiutual  Safety  Inturanee  Oom- 
pony  V.  The  Cargo  o/theBrig  Oeorge^ 


Seaxb  ComnL 


CROSS  AcrnoK. 

Aanom,  18, 14. 
ItaTuiioir,  8b 
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DAMAGEa. 

1.  When  parties  fix  no  tioM  for  the  d«- 
fiT«ry  of  A  eargo,  the  Court  trill  not 
tdopt  Aoy  tnppoMd  one  as  the  pro- 
per time,  nor  if  the  Ttlae  of  the  eer- 
go  ii  found  greater  at  nieh  period 
Uian  at  that  of  ita  aotnal  deuYery, 
award  the  diiference  as  damages  to 
theshipperiL    Th^Bark  Gmtmum, 

110 

S.  A  ship  is  not  answerable  for  dam- 
ages to  a  perishable  eargo,  occasioned 
by  an  nnnsaally  protracted  Toyage, 
nnless  the  delay  is  owing  to  the  fault 
of  the  master  or  owner.  lb. 

S.  That  a  Toysge  between  particular 
ports  is  usuafiv  performea  within  a 
specified  period  of  time,  is  not  a  dr- 
cumstance  which  of  itself  imports 
culpable  negUgence,  or  want  of  skill, 
or  competency  in  the  crew  of  a 
ressel  which  occupies  double  that 
time  in  making  it  lb. 

4.  The  fact  that  a  cargo  of  raw  hides, 
shipped  in  good  order  on  the  west 
coast  of  Africa,  the  2d  of  October, 
and  transported  to  New-Tork  in  the 
hold  of  tne  yessel,  unexposed  to  the 
atmosphere,  arrived  there  the  18th 
of  January  following,  injured  by  heat 
and  worms,  is  competent  CTideoce  to 
prove  the  damage  was  caused  by  the 
long  continuance  of  the  voyage;    lb, 

fi.  The  damages  in  ease  of  ooUision  to 
be  adjudged  against  the  party  in 
fault,  must  be  sufficient  to  restore  the 
injured  vessel  to  the  condition  she 
was  in  at  the  time  of  the  collision. 
Th€  Fila  Boat  Bhnom,  188 

8.  Actual  iujuries  only  are  to  be  com- 
pensated for.  The  Courts  do  not  con- 
sider hypothetical  or  consequential 
damages  lb. 

7.  In  ease  of  collision,  the  party  injured 
is  entitled  to  recover  the  actual  dam- 
ages sustained,  but  cannot  claim  such 
as  are  merely  consequential  Thi 
SUambotd  NatragtrnttUt  248 


8.  The  aetaal  damagea  soslaiBed  by  a 
ooUision  at  sea  are  to  be  paid  by  the 
faulty  vessel,  both  in  respect  to  ship 
andearga  Jk 

9.  The  colliding  vessel  is  not  exonerated 
from  fuU  damages^  beeaose  after  the 
wreck  a  portion  of  the  cargo  was  in- 
jured or  lost  through  the  cSforts  of  a 
third  vessel  to  save  it  lb. 

10.  A  ship  having  left  a  seaman  at  Val- 
paraiso, and  immediately  thereafter 
proceeded  to  CaUao,'  where  she  wss 
sold  to  foreigners,  and  taken  into 
their  employ  on  a  4>ff<B''^&^  ▼<>y»S^ 
he  was  not  Dound  to  r^oin  her,  or  to 
offer  to  do  so  if  withu  his  power. 
In  such  case  the  owners  are  liable  to 
the  seaman  in  damages  for  the  breach 
of  the  shifting  contract  on  their  part 
Tbese  damages  are  not  made  vindie* 
tive  on  the  footing  of  a  wilful  tort, 
but  are  usnallv  measured  by  the  ac- 
tual loss  to  the  seaman.  ATaritf  v. 
Clarke^  868 

11.  Damages  caused  by  collision  will 
be  awarded  against  the  colliding 
vessel  adequate  to  the  full  recom- 
pense of  the  injured  vessel  and  carga 
Tkt  Steamboat  NairraganteU,        888 

12.  The  loss  of  the  use  of  the  injured 
vessel  whilst  undergoing  repairs  is 
so  directly  consequential  to  the  col- 
lision as  to  be  entitled  to  compensa- 
tion, lb. 

18.  Hie  owners  of  the  injured  vssid 

wQl  be  allowed  salvage  expenses  and 

other  charges  necesasrily  paid  by 

them  in  rescuinff  the  vessel  and  car- 

;o  from  Perils  uiey  were  placed  in 

»y  the  collision.  Jb. 


I 


14  Services  of  a  salvage  character  ex- 
pended in  saving  and  restoring  the 
injured  vessel  and  cargo  will  be  com- 

Sensated  by  salvage  rewards,  and  not 
mited  to  a  oiiofUKm  menni  for  mere 
work  and  labor.  Ik 

16.  A  bonajida  a^ustment  of  such 
claims  and  charges  between  partiss 
interested  in  the  Tcssel  and  cargo, 
will  be  accepted  by  the  Court  as  a 
proper  mode  of  fixing  the  valuation 
of  the  serrieec  Ik 
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1^  The  oommusioner^B  report  of  dam« 
•gety  whoQ  partieB  bare  boen  fully 
heard  before  him  with  their  proofi, 
and  no  ^aestion  of  law  i»  inToIved  in 
hi»  deeinon,  will  be  adopted  by  the 
Courts  nnleas  palpable  errors  or  inad- 
Tertenoies  hare  oeen  eommitted  b 


him. 


I 


17.  In  the  yalnation  of  damages  eaiised 
by  a  eollisioD,  the  owner  of  the  in- 
jured resiel  is  entitled  to  be  recom- 
pensed to  the  amount  of  his  entire 
loea  Th0  8UamboaiJfew-Jlgr9ey,   4i4 

18.  When  the  ralue  of  the  resBel  in- 
jured is  only  impaired,  the  measure 
of  damages  will  be  the  sum  required 
to  reinstate  her  to  the  condition  she 
was  in  at  the  time  of  collision ;  if  she 
is  a  total  loss,  her  market  price  or 
Talne  at  the  time  will  be  the  cri- 
terion. /& 

19.  Hie  collidbg  Tcssel  cannot  diminish 
the  allowance  of  her  market  value  by 

Cing  her  actual  worth  to  be  less 
use  of  her  age,  imperfect  build, 
or  the  state  of  her  timbers.  lb. 

SO.  The  direct  damagea  occasioned  by 
a  collision,  and  abo  reasonable  de- 
murrage for  a  period  neoeasanr  to 
reinstate  the  injured  vessel,  wiU  be 
charged  upon  the  coUiding  vessel  in 
fault    Tkt  BUamboai  Mode  Idand, 

606 

Aonoir,  7,  8. 

COICMON  ClBBIB,  9. 
I>BVU110H,  7. 

Juinraonov,  2. 
Ian,  II. 


DECREE. 

Where  a  party  proceeded  against  is 
named  in  the  Dodv  of  the  libel,  a 
deeree  meundmn  JUgata  H  frobiua 
may  be  rendered  against  him,  al- 
though he  is  not  named  in  the  prayer 
for  relief    NtM  v.  Olmrke,       816 


BSLFVERT. 
CoxMOH  Cabbdeb,  8, 8, 4,  6. 

"DAMJMtm,  I. 


DOBHEBnON. 

If  a  seaman,  sent  on  shore  in  the  <n^ 
ployment  of  the  ship,  neglecti  to  re- 
turn to  his  duty,  the  ship  continuing 
at  the  port  a  sufficient  time  to  give 
him  opportunity  to  do  so,  the  master 
in  the  mean  time  making  inquiry  for 
him,  such  voluntary  absence  will  be 
a  desertion,  and  forfeit  his  wages* 
PUhl  r.  Btieken,  U 


DEVIATION. 

1.  Where  a  ship  on  a  voyage  from 
Manilla  to  New-Tork  went  into  Gape 
Town  leaking,  and  there  received 
partial  repairs,  and  on  survey  was 
pronounced  seaworthy,  and  shipped 
seamen  for  the  home  voyage,  but  in 
order  to  have  the  advantage  of  the 
trade  winds  and  smoother  seas,  and 
sooner  to  reach  a  suitable  port  for 
repairs,  made  for  Pemambuoo^  that 
is  not  such  a  deviation  as  to  dis- 
charge the  seamen  from  their  obli- 
gations to  her.  But  if  the  master 
intended  to  take  that  course  when 
he  shipped  the  crew,  or  left  Cai>e 
Town,  lie  was  bound  to  make  it 
known  to  them.  Tht  Ship  ifos- 
lem,  289 

2.  An  intention  of  the  master  of  a  ship 
to  depart  from  her  direct  voyase  and 
stop  at  an  intermediate  port  for  the 
purpose  of  taking  in  additional  cargo, 
if  asMnted  to  or  made  known  to  a 
shipper  when  bills  of  lading  are  exe- 
cuted to  him,  is  not  a  deviation  which 
annuls  the  contract  of  aflfreiffhtment 
on  his  part    Thatcher  r.McCftUtok, 

886 

8.  If  it  niight  amount  to  a  violation  of 
the  contract  per  ee,  the  acceptance 
of  the  cargo  by  the  shipoer,  with 
knowledge  of  tne  fact  of  deviation, 
restores  to  the  ship-owner  his  right 
to  freight  /& 

4.  Hie  known  usage  of  trade  and  navi- 
gation from  New-Orleans  to  northern 
ports,  in  the  summer  season,  to  toneh 
at  Havana  for  further  oargo,  prevenfta 
such  act  being  a  deviation,  althoo^ 
the  freighter  had  no  notice  of  the  in* 
tention  of  the  master  to  make  thai 
port  on  the  particular  voyage.      Th^ 
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9.  Although  the  ftnih«r  ■toppiiig  at 
Key  West  on  the  Toy affe,  without  the 
•nent  or  knowledge  of  Uie  fimghter, 
it  ui  unwamuitea  deyiatioii  which 
may  avoid  the  oontraet  of  affireic^t- 
ment  at  the  option  of  the  freiffhter, 
hia  aooeptance  of  the  cargo,  with  full 
knowledge  of  the  deriation,  reuBtates 
in  the  matter  the  right  to  recover 
the  freight ;  bat  reoeiTing  the^  carvo 
in  that  manner  does  not  deprire  the 
oonsignee  of  a  right  of  action  for  any 
special  damages  he  may  have  sus- 
tained because  of  the  deviation.    lb. 

6b  The  Court  is  not  imder  the  neoenity 
of  driving  the  oonngnee  to  a  eross- 
aotion  in  such  case,  nor  for  recovery 
of  other  damages  or  daima  arising 
mst  of  the  eontraet,  but  may  adjust 
and  reoempense  his  damages  by  way 
of  reeonpment  in  the  action  prose- 
eated  for  frei|^t  /& 

t.  lliose  damages  may  embrace  what- 
ever conld  be  demanded  by  a  cross- 
action  for  the  non-falfiUnent  of  the 
eontraet  of  affreightment,  indnding 
extra  premiums  of  insurance  paid  be- 
cause of  the  deviations  on  Uie  voy- 
agei  A 

SBiFTDro  AsnoLB,  4. 


DISGHABGR 


,  «,  7, 14, 16. 


DIBCONTINUAKGE. 
VzMnm,  11. 


DOUBI4E  WAGES. 
AoBov,  16, 16,  Vi,  18, 19. 


E 


EAST  RIVER. 
Onuimtmt  B,  9,  la 


EVIDBNC& 

1.  The  testimony  of  a  ship's  crew,  be- 
ing joint  libellants,  each  swearing  for 
the  other,  will  be  received  with  great 
caution.  The  Court  will  be  more  in- 
cUned  to  credit  the  master  of  die 
vessel,  when  the  evidence  between 
them  is  contradictory,  and  he  has  no 
interest  in  the  action.  Tk»  Simm 
hoatSuaUaw,  4 

a.  A  recdpt  sipped  by  a  seaman  at  the 
end  of  an  eight  months'  voyage,  ac- 
knowledging the  payment  of  |9,  in 
full  of  afi  demands  against  the  ship, 
will  not  bar  his  suit  for  wages  and 
short  allowance,  without  pnof  of  an 
adequate  compensation  actually  paid 
him.    Piehl  v.  Bclekm,  94 

8.  The  master  of  a  vessel  who  hypo- 
thecated her  on  bottomry,  is  a  eom- 
petent  witness  in  favor  of  the  holder 
of  the  bottomiy,  partieularlv  if  re- 
leased by  him.  Funim  v.  TheBrig 
Magount  66 

4.  The  adjustment  of  average  in  ease 
of  sale  of  the  goods  at  the  place  of 
disaster,  before  reaching  the  port  of 
destination,  may  be  in  Mlation  to  the 
sale  pricei  The  Mutmd  Bafgtg  Inm- 
rmtce  Oompmng  v.  Tk»  Cargo  o^  iki 
Brig  Oeorge,  88 

8.  When  no  sale  is  made  at  such  place, 
the  value  at  the  place  of  diipment 
will  govern.  Ik 

6.  The  policies  do  not  of  themaelvei 
supply  proof  of  the  value  of  ship, 
cargo  or  freight  on  general  avense, 

7.  But  the  adjusters  ean  reeeive  the 
policies  as  auxiliary  evidence  of  those 
valuea  Invoices  and  bills  of  lading 
are  eempetent  evidence  of  tiie  value 
of  the  caigo  at  the  place  of  ite  por- 
ehase  and  shipments  Jk 

8l  AreoeiptyaUeffedtobepventhroiigh 
mistake,  mey  do  ex^amed  by  parol 
evidence.    Sham  v.  Tkompsom,     144 

9.  When  there  is  an  irreconcilable  eoa- 
fliet  in  the  testimony  of  witnesMs, 
and  oiroumstances  of  suspieion  attaoh 
to  the  eredit  of  them  00  both  sides. 
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lli«  ValaiiM  of  VTidttMe  wUl  be  re- 
nrded  as  in  fsTor  of  tiie  party  har- 
Kg  the  greataet  number.  Tm  Brig 
yitpohtm,  208 

10.  TheieaUmonyofthelibellantethem- 
-  aelTes  in  an  aetion  in  rmn,  the  one  for 

the  other,  althoogh  leftally  adnuvi- 
ble,  ought  to  be  narrowly  aomtiniied 
and  reoeiyed  with  eaution.  Orakam 
T.  ffoiUfU,  224 

11.  In  detennioing  the  merits  in  a  eaae 
of  eoUiaon,  the  Gonrt  will  look  ehief- 
ly  to  the  fMta  in  proo(  and  will  pay 
bnt  alight  attention  to  the  opinions 
and  hypotheses  of  witnesses,  espeeial- 
ly  those  of  eaeh  ship's  eompMiy,  in 
respeet  to  the  acts  of  the  other.  TK$ 
SUambooi  y<arraff<uueU,  246 


12.  Witnesses  npon  a  ressel  in  motion, 
looking  at  another  alM  in  motion, 
eannot  determine  by  the  eye,  mi- 
aided  otherwise,  witn  reliable  exact- 
ness»  either  her  eonrse,  distance  or 
speed.  /& 

18.  Plans  and  diagrams  intended  to 
exhibit  the  eoarses»  bearings  and  dis- 
taneea  of  two  vesseb  approachinj^ 
each  other,  are  of  no  Talne  as  cti- 
denee,  when  framed  merely  npon  the 
eoojeetore  or  opinion  of  witnesses  as 
to  the  speed,  relatiTe  bearing  and 
distances  of  the  TesseU  lb. 

14.  The  estimate  or  jndfpnent  of  wit- 
nesses formed  in  the  night  time,  and 
«X|»esBed  orally,  or  exhibited  on 
charts  or  diaffrapos,  on  a  Tcsael  in 
motion,  are  of  slight  weight  in  de- 
termining the  relatire  position  and 
bearing  of  another  Tcsiel,  also  under 
motion.    Ths  Sleep  Arpu,  804 

X&  A  master  of  a  Tcseel  is  a  competent 
witness  for  the  owners  in  a  sait^  in 
nm  for  wages  by  one  of  the  ship's 
company.     Tht  Steamboai  Mudfon, 

896 

16.  Loose  declarations  or  admisdons 
extracted  from  or  freely  made  by 
portions  of  a  crew  directly  after  a 
wreck  from  collision,  will  naye  bnt 
iliflht  weight  in  inyalidating  their 
de&berate  testimony  to  the  lact^ 
TAe  aimmhwt  Nm  -Jifreey,         418^ 


17.  In  an  action  in  rtm  for  a  collision* 
the  answer  of  the  owners  of  the  col- 
liding Tcssel,  admitting  &ct8  to  their 
prejudice,  will  preyail  in  fayor  of  the 
UbAlants,  against  the  testimony  of  the 

?ilot  of  the  Tessel  to  the  contrary. 
^h4  Santa  OUmt,  428 

18.  When  a  witness  is  examined  4t 
bene  nee  ont  of  Gonrt  in  an  Admi- 
ralty cause,  by  the  claimants,  and  is 
cross-examinea  by  the  libellant,  who 
reads  the  cross  examination  in  snp- 
port  of  his  action,  he  cannot  then 
except  to  the  competency  of  the  wit- 
ness because  interested  in  the  eauac, 
and  exclude  his  testimony  a^yen  in 
chief  for  the  cbimantsi  The  BHg 
Oeeeeia,  4«) 

19.  Hie  daimants,  on  proving  a  reason- 
able excuse  for  not  producing  the 
shipping  articles  on  trial,  may  con* 
tradict  by  parol  evidcoce  the  state- 
ment of  their  contttits  by  the  mari- 
ner, lb, 

20.  Hie  statement  of  the  seaman  is  in- 
competent eyidence  to  prove  senrices 
rendered  by  him  on  board  the  vdnel 
under  shipping  articlesi  lb, 

21.  In  a  suit  upon  shipinng  articles  by 
a  seaman  to  recoYcr  wages  for  a  yoy  • 
age,  if  the  articles  are  not  produced 
by  the  master  or  owner  at  the  trial, 
aner  due  requirement  by  the  seaman, 
his  statement  of  the  contents  thereof^ 
when  disputed,  will  be  prima  faeie 
CTidence  of  the  same;  Jb. 

22.  But  a  call  for  the  articles  at  the 
time  of  trial  is  not  a  sufficient  fwgiwrf- 
ment,  unless  it  be  made  to  appear 
they  are  then  in  the  presence  of  the 
Court,  or  directly  witnin  the  control 
of  the  master  or  owner.  /(. 

28.  Quere,  It  the  statement  of  the 
mariner  is  proof  of  any  more  than 
the  master  is  bound  by  section  1  of 
the  Act  itfMy  20, 1790,  to  insert  in 
the  articles  to  wit:  *' a  declaration  of 
the  voyage  er  eeyagu,  term  er  termeef 
time,  for  iMeh  the  eeaman  br  mofiner 
ehaU  be  ehippedr  lb. 

24  In  actions  in  the  federal  Courts, 
parties  to  the  record  cannot  be  ex- 
amined as  witmasesL  The  Stmmboal 
Ifeptm^,  488 
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25.  Hie  F«denl  GonrU  wOl,  upon  mo- 
-  tion,  ftnd  for  good  CAuae  shown, 
Authorue  th«  name  of  a  pAity  to  be 
strioken  from  the  pleediDgs;  aod  he 
ean  then  be  examined  ai  a  witne«» 
nibjeot  to  all  legal  objections.       lb. 

M.  Hie  master  and  erew  of  a  vessel 
are  competent  witnesses  for  the  own- 
er of  the  vessel  in  a  ease  of  collision. 

J6. 


i7.  H&e  positive  testimony  of  witn< 
to  their  own  acts  at  the  time  of  a 
•oUistoo,  is  entitled  to  outweigh  the 
opinions  and  belief  of  ont-nnmbering 
witnesses  who  judged  of  sueh  aots 
ftvm  the  opposite  vessel  /& 


AvmAOX,  4,  6,  •,  7. 

BUKDBI  OF  PboOF. 

Damagsi,  4 
PaAcnoi,  6,  28. 
SBA-WosiBDnas,  8,  4. 


P 


FREiaHT. 

OGSOfOX  ClBBIB,  12, 18,  14, 16, 16b 


H 


BELL  GATEL 
CoLunov,  61. 


HUDSON  RIYER. 

AonoK,  28. 
CkwiB,  18. 

USAOX. 


IBI.A1$ID  NAYIQATION. 


.1. 


IKSORANCS. 

AOXIOH,  10,  11. 
AVIBAOB. 

Stdbiob,  8, 4,  6,  6,  7. 

DTCERSSr. 

Interest  is  allowed  on  liquidated  de> 
mands  in  Admiralty  the  same  aa  at 
Uw.  and  on  seamen^s  wages  from  the 
time  they  are  due;  Tkt  Bu^mbodt 
SwoOcw,  884 


JURISDICTIOir. 

1.  Tills  Court  has  jurisdiction  on  the 
instance  side  over  maritime  torts  com- 
mitted within  the  ebb  and  flow  of 
tide;    Th$  Sloop  Martha  Anms,     18 

2.  Hie  Court  will  not^  upon  a  summaiy 
application  of  a  claimant^  inquire 
into  damages  caused  him  by  an  un- 
founded arrest  of  his  ship.  2Vbs  Brig 
OrioU,  67 

8.  Nor  will  it  assume  power  to  ooeroe 
parties  into  issues  not  raised  in  the 
pleadings  filed  in  the  cause.  Ik 

4.  A  mariner  rendering  services  on 
board  of  a  vessel  carrying  coal  be- 
tween Philadelphia  and  New-York 
upon  tide  waters,  though  she  be 
sUipped  of  sails  and  masts,  and  be 
towed  by  steamboats,  may  proceed 
m  rsm  against  audi  vessel  for  his 
wagesL  Th4  Goal  Boat  J).  0,  &i/i»- 
bury,  71 

6.  The  common  law  "wreck  of  the 
sea,"  if  found  within  high-water  mark 
on  shore,  is  within  the  privilege  of 
salvage.   The  Brig  John  Oii^    77 


6.  Admiralty  has  jurisdiction  of 
of  generafaverage  upon  losses  at 
The  Mviual  B^ety  Intwanet  Om- 
/Mmy  V.  The  Cargo  <^the  Brig  Otorgi^ 

89 

7.  Hie  federal  Courts  have  jurisdiction 
of  aetions  for  wages  for  servieea  on 
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boftrd  foreign  TMsela.    The  Brig  2Ta- 

8.  These  aetioDB  will  be  entertained  of 
right  in  behalf  of  Amerioan  seamen 
against  forei|pn  Teasels,  owners  or  mas- 
ters; and  will  also  be  readily  sus- 
tained in  behalf  of  foreign  seamen 
against  masters  or  owners  "of  foreign 
Teasels  when  the  voyage  terminates 
or  is  broken  op  in  an  Amerioan  port, 
or  foreign  seamen  are  discharged  from 
a  /oreiffn  ship  there,  and  are  neeessi- 
tons.  mt  the  Courts  are  unwilling 
under  other  circumstances  to  support 
such  actions,  and  will  discourage  tneir 
prosecution  in  our  tribunals.  /& 

9.  An  allegajtion  in  the  answer  that  all 
the  parties  are  foreigners  and  the 
ship  is  foreign  property,  must  be 
proved  by  the  respondent  or  claim- 
ant. Ih. 

10.  Services  rendered  on  board  a  ship 
while  at  tibe  dock  at  Liverpool  do 
not  give  to  the  demand  for  wages  a 
maritime  character  of  which  an  Ad- 
miralty Ck>urt  can  take  cognizance. 
Oraham  v.  HiakifU,  224 

11.  Ck>urt8  of  a  foreign  power  will  not 
take  oognixance  of  the  claims  of  sea- 
men for  their  wages  only  in  cases  of 
flagrant  wrong  or  suffering  on  their 
part,  but  not  upon  an  alleged  breach 
of  contract,  much  less  to  decide  upon 
a  qwnUum  tMrvit  They  should  seek 
redress  from  their  own  consul      /& 

Aonov,  2,  0,  26. 

COLUSION,  28. 

Hasshaluno  or  GiJOifB,  6. 

SUBFLUS  MOMEIB,  2. 


LIBEL  AND  ANSWER. 

1.  Wbere  an  answer  is  made  without 
oal^,  as  authorized  bv  Rule  87,  it 
should  still  respond  fully  and  partic- 
ularly to  every  material  averment 
ofthelibeL  The  Brig  AldAaran,lZO 

i.  Mere  narrative  statements  in  a  libel, 
which  allege  no  damages,  and  claim 


no  particular  remedy,  need  not  be 
replied  to  specifically  by  answer.  i& 

PsAoncB,  12, 18, 14»  29. 
SXIMEK 's  WAon,  2. 


LIEN. 

1.  Gompressug  cotton  in  a  cotton  press 
is  a  mere  shore  business,  for  the  pur- 
pose of  arranging  the  bulk  for  more 
convenient  carnage  and  stowage. 
Hie  expense  of  the  work  is  no  lien 
on  the  ship  upon  which  the  cotton  is 
to  be  freighted,  and  an  action  in  rem 
cannot  be  maintained  therefor.  The 
Bark  Joeeph  Cunard,  120 


2i  Neither  costs  of  advertising  a 
sel  for  sea,  portage  nor  commissions 
for  procuring  freight,  waces  of  steve- 
dores or  lightermen,  are  liens  on  the 
ship,  suable  in  renu  lb, 

8.  Where  no  materials  are  furnished  or 
labor  bestowed  in  the  refitment  or 
reparation  of  vessels,  services  which 
are  entitled  to  take  the  rank  and 
character  of  maritime  are  such  as 
are  performed  in  aid  of  the  ship's 
company  or  the  navigation  of  tae 
vessel,  and  are  rendered  while  she  is 
afloat  upon  tide  waters.  TheBhip 
Harriet,  229 

4.  A  watchman  employed  on  board  a 
domestic  vessel  is  under  the  State 
law,  entitled  to  a  lien  upon  her  for 
his  services,  provided  they  amount  to 
over  fifty  dollars,  and  he  may  sue 
therefor  in  his  own  name  in  Admi- 
ralty, lb. 

6.  Services  rendered  in  taking  care  of 
a  ship  in  port  are,  under  the  statutes 
of  the  State,  protected  by  a  lien  up- 
on the  ship,  unless  the  claimant  shows 
that  less  tiian  fifty  dollars  is  due  for 
such  service.    The  Ship  Harveet,  271 

8.  The  claimant,  by  not  tendering  the 
amount  really  due,  subjects  himself 
to  the  liability  for  such  amount  and 
costs.  lb, 

7.  The  mere  giving  of  a  promissory 
note  by  the  debtor  for  supplies  fur- 
nished a  ship  is  no  satisfaction  of  the 

I     debt,  nor  is  it  a  waiver  of  the  lien 
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wd  wImb  to  Mag  m  not  maaSUMj 
pcriloiM  to  both  or  atlior.  Jy 


40.  A  MiHiiff  TMBd  toiiijg  A  steuner  for 
danwM  frooi  a  oollisioo,  mutt  prove 
that  the  ioJQij  was  not  prodoeed  by 
her  own  nef^jgenoe  or  laalt;  partic- 
ularly thai  fihe  did  not  depart  from 
her  course  when  near  the  eteamer 
withont  a  elear  necewity  for  lo  do- 
ing. /&. 

41.  A  Teaeel  wrongfully  or  earele«Iy 
interposed  in  the  track  of  another,  so 
a«  to  render  a  collision  ineritable  to 
the  latter,  is  responsible  therefor  the 
seme  as  if  the  blow  was  ^ven  by  her 
noTement  directly  against  the  one 
striking  her.  lb. 

45.  The  role  that  two  steam  Tessels 
going  in  opposite  directions,  and  meet- 
ing in  the  night  time,  shall  each  port 
her  helm,  and  both  nass  to  the  lar- 
board, is  not  of  absoiote  obligation. 
Tk»  Santa  CUm*,  428 

48.  When  one  steamboat  is  ascending 
a  river  at  her  larboard  side,  within 
sixty  or  seventy  feet  of  the  vhore,  and 
another  is  descending  on  her  star- 
board so  far  off  as  to  leave  ample 
room  for  her  safe  passs^e,  the  two 
are  not  so  meeting  witbm  the  sense 
of  the  rale  as  to  justify  the  descend- 
ing boat  attemptmg  to  run  in  shore 
of  the  other,  or  to  require  the  latter 
to  port  her  helm  and  steer  to  the 
starboard.  lb. 

44.  Bailing  vessels  mectbg  steamers  at 
sea  must  use  due  precautions  to 
avoid  coming  in  collision  with  them ; 
as  by  taking  care  not  to  impede  their 
course,  or  embarrass  their  naviga- 
tion.    Th4  BUamboai  Neptune,     488 

40.  Id  an  action  for  damages  incurred 
to  a  sailing  vessel  through  collision 
with  a  steamboat)  the  libellants  must 
prove  the  sailing  vessel  clear  of  all 
culpable  conduct  conducing  to  the 
collision.  Steamers  are  not  bound  to 
guard  sailing  vessels  against  their 
own  misconduct  lb, 

46.  It  is  the  duty  of  a  steamer  to  take 
prudential  measures  in  ample  season 
lor  avoiding  a  sailing  vessel,  tyhen 
the  two  are  approaching.  lb. 


47.  Sailiaf  i  iwiih  arc  mit  hamA  ta 

have  lights  snqpended  In  the  B%kt 
time.  Jh 

48.  When  two  steamboats  are  mnoing 
in  the  same  direction,  the  leadinc 
one  is  entitled  to  hdd  her  eoorse,  end 
the  one  pursuing  must  at  her  peril 
select  one  safe  to  herself,  if  she  makes 
an  attempt  to  pass.  Tk£  SUambctd 
ModtleM,  Jk 

49.  One  steamboat  cannot  approedi 
another  within  a  distance  of  twen^ 
yards^  in  an  attempt  to  run  by.    Ik 

60.  The  leading  boat  must, however,^ 
use  her  privilege  as  not  intention- 
ally to  thwart  or  prevent  the  one  ia 
the  rear  from  unng  her  superior 
speed ;  but  is  not  bound  by  law  to 
acconmiodate  her  by  moving  to  either 
side  to  give  her  more  ample  rocn. 

Ik 

61.  This  rule  eoually  applies  to  the 
narrow  and  dangerous  passage  in 
Hell  Gate.  The  stem  boat  cannot 
compel  the  forward  one  there  to 
make  place  for  her,  but  must  avoid 
goinff  into  the  Gate,  or  must  slack  or 
stop  her  speed,  if  she  is  likely  to  en- 
danger the  one  ahead.  Ik 

0AMAon,  6,  8, 1, 8,  9, 11, 12, 18, 14. 

16,  18,  n,  18,  19,  2a 
EvmmoB,  11, 12,  18, 14,  26,  27. 
KsQUOBfOB,  8,  4,  6,  6,  7,  8. 

USAOB,  6. 


COMMON  GARRIEB. 

1.  The  holder  of  a  bill  of  lading  has  a 
remedy  in  Admiralty  against  the 
master  on  his  undertaking,  or  per 
sonally  against  the  owners  of  the 
vessel,  or  against  the  vessel  m  rem, 
where  the  goods  shipped  on  board 
are  not  delivered.  The  Sehotmer 
Leanidat,  12 

2.  By  the  established  course  and  custom 
of  the  coasting  trade  in  New-York, 
goods  on  freight  may  be  delivered  at 
Uie  whar(  and  need  not  be  tendered 
personally  to  consigneedL  The  ship 
cannot  abandon  goc^  on  the  whaii 
because  of  the  inability  or  refusal  of 
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ihe  oontignee  to  net  ire  tbem.    The 
Ship  OrttfUm,  48 

8.  A  deliyery  of  a  o«*go  on  the  wharf 
in  New-York,  with  notice  to  the 
owners,  of  the  time  and  place  of 
unlading,  placee  the  goods  at  their 
risk,  and  disehaiges  the  ship  from 
liability.  lb, 

4  Hie  master^s  reeponsibility  in  de- 
lirering  the  cargo  is  measured  by  the 
practice  and  usage  of  the  place;  A 
ship  cannot  be  compelled  to  lay  idle, 
becisnse  some  consignees  apprehend 
bad  weather,  and  decline  to  receive 
their  cargo,  if  the  time  be  reasonably 
iavorable  for  tmloading.  All  the 
dippers  of  cai|^  hare  a  right  to  re- 
qmre  dispatch  m  the  nnliretr  of  the 
cargo,  that  their  goods  need  not  be 
detained.  lb. 

fi.  Althonffh  the  consignees  give  notice 
to  the  ship  that  they  will  not  receive 
the  cargo  beeanse  of  the  UDfayorable 
state  of  the  weather,  or  other  reason, 
but  do  accept  and  remoTC  it  in  part 
as  delivered  from  the  ship,  they  can- 
not claim  indemnity  fivm  the  ship 
for  injnry  to  the  cargo  b^r  a  storm  to 
which  it  was  ezposea  whilst  on  con- 
Tcyance  to  its  place  of  storage.     Jb. 

0.  Where  goods  are  shipped  in  good 
order,  and  are  damaged  on  the  Toy- 
sge,  it  devolves  on  the  owner  of  the 
ship  to  show  that  the  damage  was 
caused  by  fault  of  the  freighter,  or 
byvuma/or.   Ths  Ship  Martha,    1^ 

7.  Libellant  shipped  840  bundles  of 
sheet  iron  on  freight  from  Liverpool 
to  New-Tork,  ^ving  a  bill  of  laainff 
that  the  same  was  received  in  good 
order,  and  to  be  delivered  in  like 
good  order,  the  perils  of  the  sea  ex- 
cepted ;  when  unladen  it  was  found 
to  DC  stained  and  rusted  by  wet»  and 
injured  thereby;  and  notwithstand- 
ing proof  that  the  iron  was  well 
stowed,  that  the  ship  came  in  tight 
and  dry,  that  the  iron  was  taken  on 
board  in  dry  weather,  and  not  ex- 
posed to  the  access  of  water,  the 
vessel  was  answerable  for  the  dam- 
age. The  burden  of  proof  is  upon 
the  ship  to  show  that  the  dainage 
existed  when  the  cargo  was  laden  on 
board.  lb. 


8.  The  acknowledgment  in  the  bill  of 
lading  that  the  cargo  is  received  it 
good  order,  though  part  of  the  ship* 
ping  contract,  may  oe  explained  or 
disproved  by  parol  testimony.      Ik 

9.  Qtiere,  Whether  a  general  ship  is 
liable  for  damaees  to  car^  wd] 
stowed,  caused  by  exhalations  or 
dampness  arising  from  the  caigo  oo 
board,  (also  well  stowed,)  unless  there 
be  a  special  contract  in  the  aifireight* 
ment  against  such  loss  or  injury  t  lb, 

10.  A  consifpee  of  a  charterer,  and 
dealing  with  him  in  that  character, 
must  be  presumed  to  know  tibe  eon- 
tenti  of  the  charter-party.  Sham  v. 
Thompion,  144 

11.  He  cannot  deal  with  the  charterer 
as  owner  for  the  voyage,  when  by  the 
charter-party  the  entire  poeisaBioB 
and  control  of  the  veesef  remains 
with  the  master  and  owner.  Jh, 

12.  If  the  conrignee  in  such  case  credits 
the  freight  on  the  consignment  to  him 
on  debts  owing  him  by  the  charterer, 
he  will  not  thereby  aeouit  himself 
of  liability  to  the  master  tnerefor.  Ik 

18.  The  payment  to  the  charterer  will 
be  on  the  responsibiUty  of  the  char> 
terer,  and  not  on  that  of  the  vessel  or 
her  owner.  Ik 

14.  The  master,  notwithstanding  any 
interference  or  direction  of  the  iAat- 
terer,  has  a  riffht  to  retain  the  goods 
until  his  lien  shall  be  satisfied,  and  he 
may  sue  the  consignees  after  delivery 
to  them  of  the  gOMS,  and  recover  the 
freight,  at  least  to  the  amount  due  on 
the  charter-party.  ^  Ik 

16.  Where  the  consignee  has  notice  that 
freight  must  be  paid  to  the  master 
and  not  to  the  charterer,  it  impopes 
the  like  obUgation  upon  him  as  if  jo 
reserved  in  the  bill  of  lading.        Ik 

16.  A  consignee  has  no  right  to  apfwo- 
priate  moneys  due  for  fra^jhtto  satis- 
fy advances  made  by  him  to  tha 
cnarterer,  although  the  bill  of  lading 
directs  the  freight  to  be  paid  to  the 
consignee.  But  a  direction  to  the 
consignee  by  the  master  to  pay  a 
sum  out  of  the  freights  to  the  ewus 
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Urer,  wiB  be  eqnivateDi  to  paymeiii 
to  the  mister.  lb. 

17.  An  egreement  by  tbe  mMter  to  pey 
A  debt  of  the  eharterer  to  the  eon- 
■ignee,  without  moy  eonaiderfttioD,  is 
ft  iMMlifm  pactmn^  and  Toid.  Ik 

IS.  It  is  no  defenee  to  an  eetion  by  en 
eodorBee  of  a  bill  <^  lading  against 
Uie  TCflsel  for  damaffes  for  the  non-> 
delivery  of  the  gooas^  to  show  thai 
immediately  on  the  arrival  of  the 
goods  at  uie  port  of  eonaignment 
they  were  seised  in  an  notion  of 
replevin,  at  suit  of  the  consignor, 
claiming  a  right  of  stoppage  m 
iranniu  on  the  ground  of  iosolveney 
of  the  eonsignee.  Tke  Schooner  Mmy 
Ann  Ouett,  498 

19.  The  master  of  the  yessel  had  the 
right  to  hold  the  goods  against  the 
sheriff,  and  should  have  interposed 
in  the  replevin  suit  and  contested 
the  elaim  to  take  the  goods  from  his 
poseession.  Ik. 

Box  OF  LADDia 

Damaoib,  1,  2,  S,  4. 
DsviAnoK,  2,  8,  4,  6. 
KaauoxNCB,  1,  2. 
Pluoncs,  26,  27. 


CONSIGNOR  AND  CJONSIGNEE. 

GoxMOir  Cabukr,  2,  8,  4,  5, 10,  11, 12, 
18, 14.  16,  16,  n. 


CSONTRACfT. 

A  hiring  at  monthly  wages  imports  that 
the  engagement  is  by  the  month,  ter- 
minable with  each  month  at  the  op- 
tion of  either  party.  If  the  party 
hired  leaves  before  the  expiration  of 
the  mon^l  he  loses  the  whole  wages ; 
if  he  is  discharged  before  its  termin- 
ation, he  reoovers  for  the  whole  time. 
Tkt  SUamhoat  Hudttm,  896 


COSTS. 

L  When  a  sailor  brings  a  suit  in  rem 
against  a  ship  to  enforce  a  conditional 
agreement  made  with  the  master, 
ttnd  outside  of  the  written  artidei, 


he  win  be  required  to  file  a  stipula- 
tion for  costs  m  the  same  manner  as 
an  ordinary  suitor.  Tka  Skip  Gnai 
Briiam.  1 

%  A  party  will  not  be  allowed,  b} 
tacking  a  imall  undisputed  elaim, 
upon  which  he  has  never  made  a  de- 
mand, to  a  contested  daim  for  wage^ 
denied  him,  to  recoyer  costs  on  the 
demand  denied  him .  TAe  SieaatAotd 
SwaUom,  4 

8.  Full  costs  will  be  decreed  the  daim- 
ant,  although  the  demand  of  the  li- 
bellantB  is  less  than  $50  to  each.    Ik 

4.  A  libellant  who  demands  an  entire 
sum  when  part  of  it  has  been  paid 
according  to  his  directions,  and  com- 
pels the  respondent  to  defend,  impaifs 
bis  equity  to  eoets  in  a  Couit  oi  Ad- 
miralty.    Skaw  Y.  Thompton,       144 


6.  A  respondent  who  contests  the 
tire  demand  of  a  libellant  when  a 
portion  of  it  is  justly  claimed,  at 
though  he  defeats  the  suit  in  the  main 
matters  in  contestation,  Ioscb  hii 
equity  to  oost&  Ih 

6.  Admiralty  Courts  in  adjudging  costi 
in  their  discretion,  regard  we  csmb- 
tial  merits  and  equities  of  the  parties 
rather  than  the  result  of  the  litiga- 
tion. Ik 

7.  And  may  withhold  coats  from  both 
parties  when  neither  proposes  to  do 
what  is  substantially  just  between 
them  without  litigation.  Ik 

8.  Costs  aretechnically  awarded  to  par 
ties,  but  substantiaUy  they  belong  to 
the  proctor  to  the  suit,  and  the  Court 
will  uphold  Ids  right  to  them  against 
acts  of  the  principal  to  his  prejudice. 
CoUina  t.  Maihaway,  176 

9.  Where  several  seamen  unite  in  an  ao* 
tion  in  permmam  to  recover  waees^  all 
of  whom  except  one  obtain  deereei 
for  $50  and  over,  which  are  appealed 
to  the  Circuit  Court,  and  a  decree  is 
rendered  in  favor  of  the  other  libe- 
lant for  leas  than  $50,  he  can  tax  full 
costs  in  his  own  name,  and  perfset 
and  enforce  by  execution  his  decree 
for  wages  and  costSw  The  causes  of 
action  and  the  final  decree  are  al) 
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•«p«rate,  and  th*  tm/Mj  ii  as  in  » 
■apftrate  aetimi.  .  /ft. 

10.  The  nile  relieTiiig  Beameo  from  sti- 
pnlmtioM  for  eotts  prodne^  no  nn- 
reMODftble  inequality  m  against  ahip- 
ownem  ia 

11.  An  irregularity  in  tlie  taxation  of 
eosts  may  be  oorreeted  by  the  Court 
on  motion  after  final  decree  rendered. 

/ft. 

12.  The  praetiee  is  liberal  in  allowing 
a  re-tazation  of  eoeta  where  by  mis- 
take, misapprehension  or  other  easu- 
idty,  a  party  failed  opposing  the  orig- 
inal taxation,  particularly  where  the 
costs  ckJmed  are  laige.  /ft. 

18.  Under  the  rules  of  this  Courts  suits 
in  rem  for  services  on  board  of  yesBels 
in  tbe  North  Rirer,  alibellant  cannot 
recorer  costs  when  leas  than  $60  is  in 
demand  if  he  had  a  clear  remedy 
therefor  known  to  him  in  the  local 
OonrtSL     The  Schooner  Harriet,    184 

14.  Hie  0R1M  is  upon  the  claimant  to 
■how  that  the  libellant  had  such  re- 
medy to  entitle  himself  to  a  decree 
for  coeta  /ft. 

15.  The  object  of  this  rule  was  to  pre- 
Tcnt  an  unnecesaary  resort  to  the  ex- 

Knsire  proceeding  in  rem.  It  will 
so  enforced  as  to  compel  the  mari- 
ner to  resort  to  the  local  Coivts  only 
in  case  his  remedy  there  is  conTcnient 
and  sure.  lb, 

16.  A  similar  doctrine  prcTails  in  the 
civil  law,  and  is  also  employed  as  a 
means  for  preventing  the  creation  of 
costs  unnecessarily  in  the  prosecution 
of  demands.  /ft. 

17.  When  one  of  the  libellants  unites 
a  demand  for  contract  wages  unnaid 
him  with  his  claim  for  short  allow- 
ance, and  obtains  a  decree  for  those 
wages,  the  Court  will  only  allow  him 
proportionate  costs  against  the  vessel 
on  that  demand,  not  including  wit- 
nesses fees  to  his  co-libellants,  and 
will  order  full  costs  against  him  in 
connection  with  his  co-libeUants  upon 
the  other  branch  of  the  litigation. 
Th4  Bark  Chiide  HarM,  %16 


18.  The  prevailing  party  in  Admiralty 
suits  is  prima  fiae  entitled  to  recov- 
er costs.    The  decree  in  his  favor  im- 

Slies  that  he  hM  been  wrongfully 
clayed  or  prosecuted.      The  Bh»p 
Modem,  874 

19.  Still  the  common  law  rule  to  give 
costs  in  all  cases  to  the  succcmIuI 
suitor  is  not  recognised  in  Admiralty 
as  the  law  of  costs^  and  they  are 
awarded  at  the  sound  discretion  of 
the  Court,  without  regard  to  the  ulti* 
mate  termination  of  Uie  action,    /ft. 

20.  A  seaman  will  be  denied  costs  in  a 
suit  for  a  small  balance  of  waffcs  due 
him  when  payment  of  the  balance 
has  not  been  ctemandedof  the  master 
or  owner  of  the  ship,  and  no  refusal 
to  nay  them  has  been  made  by  either, 
ana  particularly  if  the  seaman  tacks 
to  the  debt  other  distinct  and  unsup- 
ported claims,  and  sues  for  the  whole 
conjointly.  /&. 

21.  This  Court  will  not  allow  costs  on 
the  arrest  of  a  vessel  for  a  small  cause 
of  action,  when  the  party  has  ade- 
quate remedy  in  the  lower  municipal 
courts,  and  especially  if  the  suit  is 
prosecuted  vindictively  and  with  a 
view  to  create  costai  The  Steamboat 
Boeton,  408 

22.  When  seven  exceptions  are  filed  to 
a  commissioner's  report,  and  six  are 
sustained  by  the  Court,  costs  will  be 
allowed  therefor,  to  be  deducted  from 
the  amount  decreed  to  the  libellant 
The  Steamboat  Ne»-Jereey,  444 

AcnoK,  19,  26. 

PnAonm.  11, 16, 17, 18, 19, 2a 

COURTS 

The  Federal  Courts  are  governed,  In 
commercial  and  maritime  cases,  by 
the  general,  and  not  by  the  local  law. 
Th4  Mutual  Safety  Jnaurance  Com- 
pany-^,7^  Cargo  of  the  Brig  Otarge^ 

89 

Staib  Comm 


cBoes  AcnoK. 

Aonoa,  18, 14. 
'DKfianoiK,  6b 
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DAHAOEB. 

1.  When  partict  fix  no  tim«  for  th«  de- 
liTcry  01  ft  cftigo,  the  Court  wOl  not 
adopt  any  rappoMd  one  at  the  pro- 
per time,  nor  u  the  ralae  of  the  ear- 
go  is  found  greater  at  ineh  period 
than  at  that  of  iU  aotoal  deuTery, 
awwd  the  dilferenee  aa  damagee  to 
theihippem    TIuBwh  QmOm&ii, 

no 

%.  A  thip  is  not  anawerable  for  dam- 
ages to  a  perishable  eargo,  occasioned 
by  an  nnnsaally  protracted  voyage, 
unless  the  delay  is  owing  to  the  fault 
of  the  master  or  owner.  IK 

5.  That  a  voyage  between  particular 
ports  is  usuaUy  performed  within  a 
specified  perioa  of  time,  is  not  a  cir- 
cumstance which  of  itself  imports 
culpable  negligence,  or  want  of  skill, 
or  competency  in  the  crew  of  a 
ressel  whieh  occupies  double  that 
time  in  making  it  76. 

4.  Ihe  fact  that  a  cargo  of  raw  hides, 
dipped  in  good  order  on  the  west 
coast  of  Africa,  the  2d  of  October, 
and  transported  to  New-York  in  the 
hold  of  tne  vessel,  unexposed  to  the 
atmosphere,  arrived  there  the  18th 
of  January  following,  injured  by  heat 
and  worms,  is  competent  evidence  to 

{>rove  the  damage  was  caused  by  the 
ODg  continuance  of  the  voyage.    Ih. 

8.  The  damages  in  ease  of  collision  to 
be  adjudged  against  the  party  in 
fault,  must  be  sufficient  to  rMtore  the 
injured  vessel  to  the  condition  she 
was  in  at  the  time  of  the  collision. 
The  Piloi  Boat  Blouom,  188 

6.  Actual  injuries  only  are  to  be  com- 
pensated for.  The  (jourts  do  not  con- 
nder  hypothetical  or  consequential 
damages.  76. 


7.  In  ease  of  collision,  the  party  injured 
is  entitled  to  recover  the  actual  dam- 
ages sustained,  but  cannot  claim  such 
as  are  merely  eonsequentiaL  Th€ 
Si$amboai  NarraganmH^  248 


8.  Tha  aetiial  damagas  sortaiaed  by  a 
collision  at  sea  are  to  be  paid  by  the 
faulty  vesiely  both  in  respect  U>  dup 
andcaiga  it, 

9.  Tbe  colliding  venel  is  not  exonerated 
firom  full  damages^  beeaose  after  the 
wreck  a  portion  of  the  cargo  waa  in- 
jured or  lost  through  the  wnrts  of  a 
third  veaMl  to  save  it'  7i. 

10.  A  ship  having  left  a  seaman  at  Val- 
paraiso, and  immediately  thereafter 
proceeded  to  Gallao,'  where  she  was 
sold  to  foreigners,  and  taken  inte 
their  employ  on  a  4iff«r«nt  voyage, 
he  was  not  bound  to  r^oin  her,  or  to 
offer  to  do  so  if  withm  his  power. 
In  such  case  the  owners  are  liable  te 
the  seaman  in  damages  for  the  breach 
of  the  shipping  contract  on  their  part 
These  damages  are  not  made  vindic- 
tive on  the  footing  of  a  wilful  tort, 
but  are  usually  measured  by  the  ac- 
tual loss  to  the  Bftamsn,  Astill  v. 
Clarke,  868 

11.  Damages  caused  by  collision  will 
be  awvded  against  the  ooUiding 
vessel  adequate  to  the  full  recom- 

?ense  of  the  injured  vessel  and  caiga 
^ke  BUamboat  Narragtuuett,       888 

12.  The  loss  of  the  use  of  the  injured 
vessel  whiUt  undergoing  repairs  is 
so  directly  consequential  to  toe  col- 
lision as  to  be  entitled  to  compensa- 
tion. Ih. 


IS.  The  owners  of  the  injured  veael 

wfll  be  allowed  salvage  expenses  snd 

other  charges  necessarily  paid   by 

them  in  rescuing  the  veasd  and  csr- 

;o  from  Perils  Siey  were  placed  in 

»y  the  collision.  Ih. 


t 


14.  Services  of  a  salvage  character  ex- 
pended in  saving  and  restoring  the 
mjured  venel  and  cargo  will  be  com- 
pensated by  salvage  rewards,  and  not 
limited  to  a  ovonftan  mtruii  for  mere 
work  and  labor.  7& 

16.  A  honafde  adjustment  of  such 
claims  and  charges  between  parties 
interested  in  tiie  venel  and  caigo, 
will  be  accepted  by  the  Court  as  a 
proper  mode  of  fixing  the  valuation 
of  the  sarvieeiL  Ik 
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1ft.  The  oommiflsionet's  report  of  dam- 
agee,  wheo  parties  have  been  fully 
heaivl  before  him  with  their  proofed 
and  no  (jneetion  of  law  is  inTolTed  in 
hif  decision,  will  be  adopted  by  the 
Ckmrt^  unless  palpable  errors  or  inad- 
Tertencies  hare  been  eommitted  b 


hioL 


I 


17.  In  the  ralnation  of  damages  eansed 
by  a  collision,  the  owner  of  the  in- 
jured Yeesel  is  entitled  to  be  recom- 
pensed to  the  amount  of  his  entire 
losa   TKeSUambooiNew-Jtrmif,   444 

18.  When  the  ralne  of  the  Tessel  in- 
jured is  only  impaired,  the  measure 
of  damages  will  be  the  sum  required 
to  reinstate  her  to  the  condition  she 
was  in  at  the  time  of  collision ;  if  she 
is  a  total  loss,  her  market  price  or 
Talne  at  the  time  will  be  the  cri- 
terion. /&. 

19.  Hie  colliding  yessel  cannot  diminish 
the  allowance  of  her  market  ralne  by 
proving  her  actual  worth  to  be  less 
Decause  of  her  age,  imperfect  build, 
or  the  state  of  her  timbenL  Ih. 

iOi  Hie  direct  damafea  occasioned  by 
a  collision,  and  abo  reasonable  de- 
murrage for  a  period  necessary  to 
reinstate  the  iniured  vessel,  wiU  be 
charged  upon  the  colliding  vessel  in 
firalt    Tht  auamboat  Rkod$  Idand, 

506 

AonoN,  7,  8. 
CoMMoir  CiiBin,  9. 
DsvunoN,  7. 

JUUBDIOIION,  a. 

,  11. 


DECREE. 

Where  a  party  proceeded  against  is 
named  in  the  Dody  of  the  libel,  a 
decree  meundtan  JUgata  H  frobaU 
may  be  rendered  against  him,  al- 
though he  is  not  named  in  the  prayer 
for  relieU    N&mit  v.  OUirki,       818 


BEUVERT. 
GoiDCON  Cabuii,  a»  8, 4,  0. 


DESESnON. 

If  a  seaman,  sent  on  shore  in  the  em- 
ployment of  the  ship,  neglects  tore- 
turn  to  his  duty,  the  ship  continuing 
at  the  port  a  sufficient  time  to  give 
him  opportunity  to  do  so,  the  master 
in  the  mean  time  making  inquiry  for 
him,  such  voluntary  absence  wiU  be 
a  desertion,  and  forfeit  his  wageei 
Piekl  V.  JMekm,  i4 


DEVIATION. 

1.  Where  a  ship  on  a  voyage  from 
Manilla  to  New-York  went  into  Gape 
Town  leaking,  and  there  reoeived 
partial  repairs^  and  on  survey  waa 
pronounced  seaworthy,  and  shipped 
seamen  for  the  home  voyage,  but  in 
order  to  have  the  advantage  of  the 
trade  winds  and  smoother  seas^  and 
sooner  to  reach  a  suitable  port  for 
repairs,  made  for  Pemambneo,  that 
is  not  such  a  deviation  as  to  dis- 
charge the  seamen  from  their  obli- 
^tions  to  her.  But  if  the  master 
intended  to  take  that  course  when 
he  shipped  the  crew,  or  left  OajM 
Town,  he  was  bound  to  make  it 
known  to  theuL  The  Ship  Jfbe- 
Um,  289 

2.  An  intention  of  the  master  of  a  ship 
to  depart  from  her  direct  voyage  and 
stop  at  an  intermediate  port  for  the 
purpose  of  taking  in  additional  cargo, 
if  assented  to  or  made  known  to  a 
shipper  when  bills  of  lading  are  exe- 
cuted to  him,  is  not  a  deviation  which 
annuls  the  contract  of  affreightment 
on  his  part    Thatcher  Y.McOM)h, 

885 

8.  If  it  niight  amount  to  a  violation  of 
the  contract  per  st,  the  acceptance 
of  the  cargo  by  the  shipper,  with 
knowledge  of  tne  fact  of  aeviation, 
restores  to  the  ship-owner  his  right 
to  freight  Ik 

4.  Hie  known  usage  of  trade  and  navi- 
gation from  New-Orleans  to  northern 
ports,  in  the  iummer  season,  to  toneli 
at  Havana  for  further  eaigo,  preveati 
such  act  beins  a  deviation,  iuthoii|^ 
the  freighter  had  no  notice  of  the  in* 
tention  of  the  master  to  make  that 
port  on  the  particular  voyage.      Ih^ 
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$.  AHhanf^  Um  fnilMr  ttopnag  aft 
Key  W«i  on  the  Toy  age,  witlioat  the 
MMOfc  or  knovledce  of  the  lrei|^ter, 
IB  an  unwamiitea  deriatioB  which 
may  ayoid  Ihe  eontneft  of  aifrright- 
BMBft  at  the  optioo  of  the  freighter, 
hb  aeewtanee  of  the  eaigo,  wiUi  lull 
kmrvleage  of  the  deiiatioii,  reiiMtatee 
IB  the  maater  the  right  to  reeorer 
the  freight ;  but  reeeiTinc  the  earso 
in  that  manner  does  not  aeprire  the 
eoMJgnee  of  a  right  of  aetion  for  any 
epeeial  damagee  he  may  have  sos- 
tained  becaoee  of  the  deTiation.    Ih. 

«.  The  Oomi  ia  not  vnder  the  neeenty 
eC  driring  the  eonognee  to  a  eroaa- 
■ation  m  aneh  eaee,  nor  for  leeoTery 
af  other  damagee  or  damw  ariong 
•at  e£  the  eontraet,  but  may  adjmt 
aad  reeempenaa  hie  damagea  by  way 
of  feaim|iweat  in  the  aetion  proee- 
ented  for  frei|^  /& 

7.  llioee  damages  may  embraee  whai- 
•rer  conid  m  demanded  by  a  cross- 
aetion  for  the  non-falfilment  of  the 
eontraci  of  affrei^tment,  indnding 
extra  premiums  of  insurance  paid  be- 
eanse  of  the  deyiations  on  the  yoy- 

A. 

SmrriJiii  AanouB,  4b 


DXSGHABGEL 


,  «,  7, 14, 16. 


I>1BCX>MT1N  U  ANCB. 


11. 


DOUBLE  WAGE& 
AoRov,  16, 16, 11, 18, 19. 

E 

EAST  RIVER. 
OoujnQMf  8,  9,  la 


KVIDIUIC& 

L  The  testBDony  ef  a  ship's  crew,  be- 
ing joint  libelUats,  eadi  swearing  for 
the  other,  will  be  reedyed  with  great 
eantion.  Hie  Gomt  will  be  more  in- 
clined to  eredit  the  master  ef  tiis 
yessel,  when  the  eyidence  between 
them  is  contradictory,  and  he  has  no 
interest  in  the  action.  Tk§  Atast- 
host  SmoBom,  4 

9l  a  reeeipt  signed  by  a  seaman  aft  the 
end  of  an  eigfat  monthi^  ▼oy*gc>  m- 
knowled^ing  the  payment  of  ^9,  ia 
full  of  ail  demands  aninst  the  diip, 
will  not  bar  his  suit  for  wsges  and 
short  aOowanee,  without  proof  of  an 
adequate  eompcosatioB  aetually  paid 
him.    PiMT.Bakkm,  M 

5.  The  master  of  a  yesBcl  who  hypo- 
thecated her  on  hottomry,  is  a  com- 
petent witness  in  &yor  of  the  holder 
of  the  bottomiy,  partieulariy  if  re- 
leased by  hiuL  f'umuM  y.  TkiBri§ 
Magatmt  W 

4.  The  adjustment  of  ayerage  in  esse 
of  sale  of  the  goods  at  the  pUce  ef 
disaster,  before  reaching  the  port  of 
destination,  may  be  in  relation  to  the 
sale  price.  Tk§  Mvtmd  Baftt^  Jbav- 
nsnof  Cwyawijf  y.  Thd  Garyo  tf  ikt 
Brig  George,  89 

&  When  BO  sale  is  made  aft  such  place, 
the  yalue  at  the  place  of  shipment 
willgoyem.  Ik 

6.  The  policies  do  not  of  thcmsdyci 
supply  proof  of  the  yalue  of  ship, 
cargo  or  freight  on  general  ayeraae. 

7.  But  the  adjusters  can  receiye  the 
policies  as  auxiliary  eyidence  of  thoee 
yalttCiL  Inyoices  and  lulls  of  lading 
are  competent  endenoe  of  the  yalue 
of  the  cargo  at  the  place  of  ita  pui^ 
chase  and  shipment  i& 


&  A  receipt,  alleged  tobe  ^yen  through 
mistake,  may  he  ezj^amed  by  parol 
eyidence.    Skmm  y.  Tkamptem,     144 


9.  When  there  IS  an  iireooDcilahle 
flict  in  the  testimony  of  witnesMs, 
and  eireumstanoes  of  suspicion  attadi 
I     to  the  eredit  of  them  on  both  sides 


■M 
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the  baliaiM  of  •▼idMMe  will  be  re- 
garded •■  in  fftTor  of  the  party  haT- 
uig  the  greateat  number.  The  Brig 
JfupciUon,  208 

10.  The  testimony  of  the  libellants  them- 
-  lelTes  in  an  action  m  fMn,  the  one  for 

the  other,  although  leedly  admipsi- 
ble,  ought  to  be  narroiny  eoratinized 
and  received  with  oantion.  OVoAom 
T.  HotHfU,  224 

11.  In  determiniog  the  merits  in  a  case 
of  collision,  the  Gonrt  wUl  look  chief- 
ly to  the  facts  in  proof^  and  will  pay 
but  alight  attention  to  the  opimons 
and  hypotheses  of  witnesses,  especial- 
ly those  of  each  ship's  company,  in 
respect  to  the  acts  of  the  other.  The 
Btwmboat  NarragonHU,  246 

12.  Untnesses  upon  a  yessel  in  motion, 
looking  at  another  also  in  motion, 
cannot  determine  by  the  eye,  ui- 
aided  otherwise,  with  rdiaUe  exact- 
ness, either  her  course,  distance  or 
•peed.  II, 


13.  Plans  and  diagrams  intended  to 
exhibit  the  courses,  bearings  and  dis- 
tances of  two  Tcssels  approaching 
each  other,  are  of  no  Tame  as  eyi- 
deuce,  when  framed  merely  upon  the 
•oojeetnre  or  opinion  of  witnesses  as 
to  the  speed,  relatiye  bearing  and 
distances  of  the  yessels.  Ih, 

14.  Hie  estimate  or  jud^ent  of  wit- 
nesses formed  in  the  night  time,  and 
expressed  orally,  or  exhibited  on 
charts  or  diaffrains,  on  a  Tcssd  in 
motion,  are  of  slight  weight  in  de- 
termining the  relatiTe  position  and 
bearing  of  another  Tcssei,  also  under 
motion.    The  Sloop  Argu%^  804 

16.  A  master  of  a  reaMl  is  a  competent 

.   witness  for  the  owners  in  a  suit  in 

torn  loft  wages  by  one  of  the  diip's 

company.     The  SUamhoat  ffmhon, 

896 

16»  Loose  declarations  or  admissions 
extracted  from  or  freely  made  by 
portions  of  a  crew  directly  after  a 
wreck  from  collision,  will  hare  but 
iliffht  weight  in  inyalidating  their 
deliberate  testimony  to  the  fiusta 
2*Jbe  JSUoomboat  Nm  -JetHy,         416- 


17.  In  an  action  in  rsm  for  a  coUinoUt 
the  answer  of  the  owners  ot  the  col- 
lidiug  yessel,  admitting  fJMts  to  their 
prejudice,  will  preyail  in  fayor  of  the 
nbellants,  against  the  testimony  of  the 

Silot  of  the  yessel  to  the  contrary. 
^k$  Santa  datn,  428 

18.  When  a  witness  is  examined  dt 
hen$  ate  out  of  Court  in  an  Admi- 
ralty cause,  by  the  claimants,  and  is 
cross-examined  by  the  libellant^  who 
reads  the  cross-examination  in  sup- 
port of  his  action,  he  cannot  then 
except  to  the  oompeteocy  of  the  wit- 
ness because  interested  in  the  cause, 
and  exclude  his  testimony  _giyea  in 
chief  for  the  claimants.  Thg  Brig 
Otctola,  450 

19.  Tbe  claimants,  on  preying  a  reason- 
able exoose  for  not  producing  the 
shippinff  articles  on  trial,  may  con- 
tradict by  parol  eyidcDce  the  state- 
ment of  tneir  contents  by  the  mari- 
ner. Ih. 

20.  Tlie  statement  of  the  seaman  is  in- 
competent eyidence  to  proye  seryices 
rendered  by  him  on  board  the  yeuel 
under  shipping  artidesL  lb, 

21.  In  a  suit  upon  shipping  articles  by 
a  seaman  to  recoyer  wages  for  a  yoy- 
age,  if  the  articles  are  not  produced 
by  the  master  or  owner  at  the  trial, 
after  due  requirement  by  the  seaman, 
his  statement  of  the  contents  thereof, 
when  disputed,  will  be  prima  facie 
eyidence  of  the  same.  /&. 

22.  But  a  call  for  the  artidea  at  the 
time  of  trial  is  not  a  sufficient  require- 
ment, unless  it  be  made  to  appear 
they  are  then  in  the  presence  oi  die 
Court,  or  directly  within  the  control 
of  the  master  or  owner.  Jh, 

28.  Quere.U  the  statement  of  the 
mariner  is  proof  of  any  more  than 
the  master  is  bound  by  section  1  of 
the  Act  of  My  20, 1790,  to  insert  in 
the  articles  to  wit:  "a  declaration  of 
the  voyage  or  wyagee,  term  or  ierme^ 
time,  for  which  the  eemnan  dr  mariner 
ehaU  be  ehippedr  lb. 


24  In  actions  in  the  federal  Courts, 
parties  to  the  record  cannot  be  ex- 
amined as  witniflseSL  The  Stmmboe^ 
Jftptmte,  488 
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ISLkSD  KAYIGATIOS. 


,1. 


a.  Sarwm  'A 

_  ^  m      _      •        _ 

{dcadufi  filed  B  tke 


mtbe 
/A 


A  A 

board  of  a  tomI  canTi^  eoal  be- 
tween PbiUdcIphia  mm  Kew-Tork 
vpoo  tide  vatenk  thov|^  die  be 
•tripped  of  Mils  and  maata*  and  be 
towed  by  rteamboat%  may  proceed 
m  f«n  tfainet  aoeh  TeMel  for  bk 
wageiL  Th£  Coal  Bomi  JX  C  £Wu- 
hmy,  71 

A  The  eommon  Uw  "wreek  of  tbe 
■ea  *  if  found  within  bigb-water  maik 
on  ihore,  ii  within  the  privilege  of 
■alTage.   Tlu  Bfig  Mm  €fUfm,    77 


A  Admiralty  bai  joriadietion  of 
of  geoMnif  average  npon  loaMi  at  tea. 
Th4  Mvhud  %%fy  Inrnmrnei  Oam- 
pof^T.  The  Cktrio  rftke  Brig  Otofgt, 

89 

7.  Hie  federal  Coarts  baTe  jorisdietiMi 
of  aetioiia  for  wages  for  serrieet  on 
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board  formgn  Teneln    The  Brig  yor 
poiwn,  208 

8.  These  aeiioDS  will  be  enterUined  of 
right  in  behalf  of  Ameriean  seamen 
against  forei  jp  Teasels,  owners  or  mas- 
ters; and  will  also  be  readily  sus- 
tained in  behalf  of  foreign  seamen 
against  masters  or  owners  *of  foreign 
Teasels  when  the  yoyage  terminates 
or  is  broken  ap  in  an  Ameriean  port» 
or  foreign  seamen  are  discharged  from 
a  foreign  ship  there,  and  are  neeessi- 
tons.  ^nt  the  Coarts  are  unwilling 
nnder  other  cironmstanoes  to  support 
such  aetions,  and  will  diseourage  tneir 
prosecution  in  our  tribunals.  lb, 

9.  An  allegation  in  the  answer  that  all 
the  parties  are  foreigners  and  the 
ship  is  foreign  property,  must  be 
proved  by  ^e  respondent  or  claim- 
ant, lb, 

10.  Services  rendered  on  board  a  ship 
while  at  the  dock  at  Liverpool  do 
not  eive  to  Uie  demand  for  wages  a 
maritime  character  of  which  an  Ad- 
miralty Court  can  take  cognisance. 
Oraham  v.  Ilaakint,  224 

11.  Courts  of  a  foreign  power  will  not 
take  cognizance  of  the  claims  of  sea- 
men for  their  wages  only  in  cases  of 
flagrant  wrong  or  suffenng  on  their 
part,  but  not  upon  an  alleged  breach 
of  contract,  much  leas  to  decide  upon 
a  mianhun  mermt  They  should  seek 
redress  from  their  own  oodsuL      lb. 

AcctON,  2,  9,  26. 
GoLUSiON,  28. 

MABaHALUNO  OF  GtAIMB,  6. 
SUBPLUS  MOKSTB,  2. 


UBEL  AND  ANSWER. 

1.  Where  an  answer  is  made  without 
oath,  M  authorized  by  Rule  87,  it 
should  still  respond  fully  and  partic- 
ularly to  every  material  averment 
of  the  libel  The  Brig  Ald^ran,  IZO 

S.  Here  narrative  statements  in  a  libel, 
which  allege  no  damages,  and  claim 


no  particular  remedy,  need  not  be 
repbed  to  specifically  by  answer.  Ih, 

FkuumcB,  12. 18, 14,  89. 
Sbamxm's  Waosb,  2. 


1.  CompresBug  cotton  in  a  cotton  press 
IS  a  mere  shore  business,  for  the  pur- 
pose of  arranging  the  bulk  for  more 
eonvenient  carnage  and  stowaf^e. 
The  expense  of  the  work  is  no  lien 
on  the  ship  upon  which  the  cotton  is 
to  be  freighted,  and  an  action  tn  rem 
cannot  be  maintained  therefor.  The 
Bark  Joeeph  Gunard,  120 

2.  Neither  costs  of  advertising  a  ves- 
sel for  sea,  portage  nor  commissionB 
for  procuring  freight,  waces  of  steve- 
doree  or  lightermen,  are  liens  on  the 
ship,  suable  tn  renu  lb, 

8.  Where  no  materials  are  furnished  or 
labor  bestowed  in  the  refitment  or 
reparation  of  veesela,  services  which 
are  entitled  to  take  the  rank  and 
character  of  maritime  are  such  as 
are  performed  in  aid  of  the  ^p's 
company  or  the  navigation  of  tne 
vessel,  and  are  rendered  while  she  is 
afloat  upon  tide  wateni  The  Ship 
Harriet,  229 

4.  A  watchman  employed  on  board  a 
domestic  vessel  is  under  the  State 
law,  entitled  to  a  lien  upon  her  for 
his  services,  provided  they  amount  to 
over  fifty  dollars,  and  he  may  sue 
therefor  in  his  own  name  in  Admi- 
ralty, lb, 

6.  Services  rendered  in  taking  care  of 
a  ship  in  port  are,  under  the  statutes 
of  the  State,  protected  by  a  lien  up- 
on the  ship,  unless  the  claimant  shows 
that  less  than  fifty  dollars  is  dua  for 
such  service.    The  Ship  Harveet,  271 

6.  The  claimant,  by  not  tendering  the 
amount  really  due,  subjects  himself 
to  the  liability  for  such  amount  and 
costs.  /&. 

7.  The  mere  giving  of  a  promissory 
note  by  the  debtor  for  supplies  fur- 
nished a  ship  is  no  satisfaction  of  the 
debt,  nor  is  it  a  waiver  of  the  lien 


u% 
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y  htm  had  tiicrclbr. 


t.  9ot  wiD  th«  priB«ipl«  be  Tiricd, 
al&o^gh  tii«  «rcdh  vm  Bren  to  tibe 
tg«^  or  Ui  Mte  Uktt  for  the  dd>t, 
anleai  it  be  prorcd  tbet  the  priacipel 
bad  eettled  with  the  agent,  and  bii 
rights  vonld  thereby  be  prgndieed. 

9.  The  right  of  lien  for  MipDlieiegaiBit 
n  foreign  TCMdrcotoontnemeiitinie 
lew,  end  it  not  affected  by  local  le- 

Jk 


lOL  The  depeiiore  oC  ao^  Tesd  from 
the  State  before  her  anert  doee  not 
bar  the  lien  or  ronedy  open  it  in 
Adwirnity,  /& 


II.  Dnmagce  snrtaiDed  br  e  eharterer 
oC  n  Aip  fay  n  breach  of  the  charter 
contract,  in  the  loM  or  ddny  of  hit 
voyage,  through  the  negligeDee  or 
firalt  of  the  owner,  are  n  lien  upon 
the  Tcnel;  and  if  n  mortgagee  latie- 
ftee  the  demand  and  takes  an  attign- 
ment  of  the  claim,  he  ie  entitled  to 
come  in  upon  remnants  in  Oonrt  for 
rspnyment    Tkt  Skip  Pmrnma,  848 

18.  flefffiecs  or  sanplies  famished  a  do- 
msstie  Tcmel  in  ner  home  port,  at  the 
rsaaest  of  the  master  ana  owner,  to 
fit  ner  oat  for  a  foreign  Toyage,  and 
to  be  paid  for  on  her  return  to  her 
home  port,  acqoire  no  lien  or  priri- 
lege  upon  the  ship  under  the  ect  of 
thAsStote.  (2  i2L  A  406,  S  2.)  They 
are  personal  credits  to  the  paiiic& 
Soch  debts,  accordingly,  hare  no 
privilege  of  payment  as  against  rem- 
oants  in  Court    RemaumU  m  Comrt, 

888 

13.  A  steamboat  employed  upon  a  fer- 
ry between  the  city  of  l^ew-Toric 
end  Bull's  Ferry  and  Fort  Lee,  in 
New-JciMy,  is  n  ship  or  Ycmel  sub- 
ject to  a  hen  under  the  act  of  the 
Stete  of  New-Tork.  (%  K&  498.) 
Thu  SUamboat  Jo$epk  B,  (kgm,    401 

14^  Such  Tcssel  does  not  depart  foom 
the  State  within  the  meaning  of  the 
statate,  so  as  to  destroy  the  hens,  by 
going  from  this  port  to  the  above 
traces  in  New-Jersey  end  back  again 
to  KeW'Tork,  on  Sunday,  whilst  her 


repati*  are  in  progress  end  before 
tiiey  are  completed.  iA 

15.  The  fien  giren  by  Che  act  wi&  not 
be  loot  or  defeated  by  the  tcbbsI 
lenTing  the  Stats  frsudnlently  or 
dandestinehr,  at  n  time  when  the  lien 
could  not  IsgaBy  arrest  her. 

/A 


16^  Nor  if  she  makes  her  departs 
Sunday,  or  whilst  the  contract 
labor,  Ac,  upon  her  is  in 
of  execution  and  not  finish 


for 

ess 
Ik 


VI,  A  tadt  Uen  is  lost,  or  will  be  deem- 
ed waiTcd  by  unreasonnble  d^y  in 
enforeing  it  It  will  not  be  nphdd 
in  prquoice  of  an  innocent  pnrenaser 
in  UYor  of  a  party  who  se^s  to  en- 
force it  inequitably.     Tht  State  Bofi 

474 


18.  In  many  systems  of  jmiq»nidenee 
secret  liens  arc  limited  by  poeitiTe 
law.  They  are  rejected  as  stale  in 
aU  others,  when  unreasonably  de- 
layed or  concealed  against  good  con- 
science and  iair  dealing.  IK 

19.  A  mariner  has  a  lien  for  wagm^ 
earned  on  board  a  sailing  ressel  of 
fifty  tons  burthen,  employed  in  the 
transportation  of  merchandise  on 
tide  waters  upon  the  Hudson  Riyer 
within  the  territory  of  the  State. 
Th4  Seam  Bciiwar,  480 

20.  This  lien  can  be  enforced  against 
the  Tcssel  in  the  hands  of  a  hmafiit 
purebaser  of  her,  if  she  was  sold 
without  the  knowledge  of  the  sea- 
man, and  he  pursues  his  claim  at  the 
first  opportunity  after  his  debt  has 
accrued.  /A 


CoMMoir  Cabuib,  14. 
Sbamsii's  Waob»  5,  8, 7. 


LONG  ISLAND  SOUND. 

Long  Island  Sound  is  not  only,  in 
mon  Uw  acceptation,  an  arm  of  the 
sea ;  it  is  a  strait  and  pareri  of  the 
high  seas;  it  is  not  within  the  tern- 
torial  limits  of  any  partienlar  State. 
TU  Shop  Martkm  Amm»,  18 
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MABSHALLQirG  OP  COiAIMS. 

1.  Between  two  oontendiog  hypoihe- 
eatioiM^  the  later  f>ne,  •■  »  general 
rule,  is  entitled  to  priority  of  pay- 
ment oat  of  the  yeaeeL  tStmUa  t. 
Th4  Brig  Magoum,  65 

i.  The  rule  in  respect  to  the  proeMA  is 
the  same  as  against  the  ve«M«itBel£  Jb. 

8.  Seamen's  irages»  in  this  case,  entitled 
to  priority  of  payment  ont  of  the  pro- 
ceeds of  the  TCflBcl,  oyer  the  lien  of 
libellanta.  lb, 

4  A  mortgage  debt  against  a  ship  win, 
in  marshalling  her  proceeds  ror  dis- 
tribution, be  entitled,  after  satisftc- 
tion  of  privileged  and  lien  debts,  to 
payment  as  against  the  owner.  Rem- 
nmU  in  Court,  882 

ft.  QitfTA  Whether  the  Court  can  take 
cognixance  of  debts  of  the  ship^ywner 
which  do  not  possess  maritime  privi- 
leges and  apply  a  distribatiTC  part 
of  remnants  in  the  registry  to  them? 

Ih, 

MASTER 

1.  If  part  of  the  cargo  be  sold  in  a 
foreign  port  by  the  master  to  supply 
the  necessities  of  the  ship,  the  owner 
of  it  may  be  entitled,  in  case  the  ship 
or  owners  cannot  satisfy  his  demand, 
to  proceed  a(|[ainst  other  owners  of 
cargo  to  contribute,  in  proportion  to 
their  respective  interests,  towards  his 
indemnity.     Tke  Schooner  Leomda^ 

22 
» 

2.  Conditions  preceding  the  authority 
of  a  master  to  hypotheeate  his  vessel 
in  a  foreign  port  by  bottomry.  TSur- 
ntst  T.  THm  Briff  Mogovn  66 


Where  the  master  of  a  ship  drew  a 
bill  of  exchange  upon  the  owners  in 
favor  of  the  agent  of  the  charterer, 
for  disbursements  and  expenses,  the 
drawee  bavins  notice  that  the  master 
was  instructed  by  the  owners  not  to 
draw  such  bilb,  and  the  drawee  idfter- 
wwds  negotiated  tha  bin  to  the  libel- 


laatB»  held,  that  on  tike  fiMts  the  debt 
for  which  the  bin  was  drawn  was 
no  Men  upon  the  ship,  and  that  the 
holders  could  not  maint.ain  an  action 
In  rem  upon  it,  or  stand  in  a  better 
ntuation  than  thdr  endorser.  Thi 
Bark  Jomph  Ounard,  120 

4  Hie  master  of  a  vessel  cannot  bind 
hii  owners  for  repairs  or  supplies  to 
her  when  some  other  person  is  au- 
thorized to  manage  the  business  of 
the  ship  in  that  respect,  and  that  &ct 
is  known  to  the  creditor.  IL 

Aonoir,  21. 

Coionoir,  29,  88. 

CoimoN  Cabbdb,  4, 14,  lY,  19. 

EviDBrcB,  1,  8,  16,  26. 

SxjooN,  2,4. 

Siamxn's  Waoo,  1. 

JJbaioe,  2,  8,  4 


MATK 

1.  Where  the  mate,  upon  the  decease 
of  the  master,  succeeds  to  the  com- 
mand of  the  vessel,  he  cannot  sue,  in 
rem,  for  the  extra  compensation  he 
thus  becomes  entitled  to  as  acting 
master.    Tke  Schooner  Leonidaa,    12 

2.  According  to  the  English  and  Ameri- 
can cases,  the  mate  must  sue  in  the 
Admiralty  as  maie.  His  claim  for 
services  as  temBortny  matter,  either 
demanded  as  aaditional  wages  or  as 
a  quantum  meruit,  must  be  agitated 
elsewhere.  By  the  weU-settled  rule 
in  Admiralty,  the  master  of  a  ship  is 
entitled  only  to  an  action  inpereonam 
for  the  recovery  of  compensation  for 
his  servicer  Tb 


MOBTaAGBL 
Tun  ToVnuBia,  1,  2, 8,  4, 6, 6,7, 9. 
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1.  A  cargo  of  raw  hides  is  liable  to 
speedy  deterioration  from  worms  and 
the  confined  heat  of  the  vessel  in  a 
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Best's  Treatise  00  the  Principles 
of  ETidcooe  and  Practice,  1 

Tol.  8ra, 8  60 

Binn's  PeoosylTaDia  Justice,  1 

▼ol  8Ta,  6th  edition^ 6  00 

Bishop  00  Divorce,  i  toL  Sva, . .  6  00 
Bingham  on  Infancy,  1  roL  8to.  8  60 
Billings  op  the  Law  of  Awards 

iod  Arbitrations,  1  toL  Sva      8  00 
BlydeDboigh  00  Usury,  1  ?ol. 

Sro^ t  00 

Blackstooe's  Oommentaries  on 
the  Laws  of  England,  by 

Chitty,  8  Tols.  8to., 6  00 

BouTier's  American  Law  Dic- 
tionary, 2  vols.  8ro^ 10  00 

Bourier's  Institaies  of  American 

Law,  4  vols.  8to^ 16  00 

Bright's  Law  of  Husband  and 

Wife,  2  vols.  8va,. 10  00 

British  Grown  Oases,  8  to1s.8to,      9  00 
Broom's  Legal  MaTJmii^  8d  edi- 
tion, 1  rol  8vo^ 4  00 

Brightly  on  the  Law  of  Costs,. .       8  60 
Brown  on  the  Civil  Law  and  the 
Law  of  Admiralty,  8d  edi- 
tion, 8  vols., 8  00 

Bulge's  Commentaries  on  the 

Law  of  Suretyship, 8  76 

Barren's  Law  Dictionary,  8  vols.  8  00 
Burrell's  N.  Y.  Practice,  8  volsi  18  00 
Burton  on  the  Law  of  Real 

Property,  1  vol, 8  00 

0. 

Caldwell  on  the  Law  of  Arbitra- 
tion, 2d  Am.  ed.r 8  00 

Chitty's  Pleading,  8  vols., 10  00 

Chitty*s  Criminal  Law,  8  vols.,.  10  00 
Chitty  on  Contracts,  notes  by 

J.  C.  Perkins,  Esq., 6  60 

Chitty  on  Bills,  1  voL,  do^. ...  6  60 
Chitty's  Precedents,  8  vols.,. . .      7  00 

ObiUy's  Practice,  4  vols., 16  00 

Chitty's  Equity  Digest  to  all 
the  Reported  Cases  and 
Statutes,  8vo^  4  vols.,  new 

edidon, 86  00 

Chipman  on  Qovemment>  1  voL 

8vo., 8  60 

Qhipman  OD  Contracts^ 8  00 


Clancy  on  Husband  and  Wife,. .     |8  60 

Clerke's  Rudiments  of  Am.  Law,      8  60 

CoUyer  on  Partnership,  4th  Am. 

ed.,  notes  by  Perkins, 6  60 

Colby  on  the  Practice  in  Civil 
Actions  and  Proceedings  at 
Law  in  Massachusetts,  8vo ,      4  00 

Coventry  A  Hughes'  Analytical 

Digested  Index,  2  voU... .      9  00 

Code  lUpoleon,  or  French  Civil 

Code,l  vol, 4  00 

Cooper^s  LMtitutos  of  Justinian, 

with  notes,  8d  edition^ ...      6  60 

ConUing's  Treatise  on  the  Juris- 
diction, Law  and  Practice  of 
the  Courtsof  the  U.  a,.. .       6  00 

Conkling's  United  States  Admi- 
ralty, 8  volsL, 11  00 

Crabbe's  Law  of  Real  Property, 

2  vols., 8  00 

Crown  Circuit  Companion,  Am. 

ed, 8  00 

Curtis  on  the  Rights  and  Duties 

of  Merchant  Seamen 8  60 

Curtis  on  the  Law  of  Copy- 
right,.       8  60 

Curtis*  AoL  Conveyancer, 1  00 

Curtis  on  Patents,. 6  00 

Curtis^  Precedents  in  Equity, 
(Supplementary  to  Story's 
Equity  Pleading,) 6  00 


D. 


Daniell's  Chancery  Practice,  8 

Tols, (notes  by  Perkins,)..  18  00 
Dart's  Law  of  Purchasers  and 

YendoTB^ 6  60 

Dean's  Amer.  Jurisprudence^.  4  60 
Domat's  Civil  Law,  edited  by 

L.  S.  Gushing,  2  vols.,. ...  11  00 
Duane's  Law  of  Landlord  and 

Tenant, 1  00 

Duer  on  Mar.  Insurance,  8  vols.  10  00 
Dunlap's    Admiralty    Practice, 

(2d  edition,) 8  60 

Dunlap's  Book  of  Forms,  1  vol,      4  00 

Dunlap's  Palsy's  Agency, 4  00 

Dunlop's  Laws  of  Pennsylvania, 

in  one  laige  voL  royal  8vo.      7  00 


£. 


Eden  on  Injunctions,  with  notes 

by  Waterman,  8  vol& 10  00 

Edwards  on  Parties, 8  60 

Equity  Draftsman, 6  60 

Evans  on  Pleading 1  00 

's  Justice  of  the  Peace,. .  8  00 
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RoMoc't  CMlJMdmc^ $S  00 

Runniiigioo  oo  EjectmeDt,....  2  60 
Ttniioll  00  Crimea^  8  toIs.,  new 

•ditioD, 12  00 

8. 

Saaiiders  on  Pleading  and  Eri- 

deooe,  S  ToU, 16  00 

SeatoD*t  Decrees  in  Equity,. . .  8  00 
Se4gwiek  oo  the   Measure  of 

DamageSi 6  60 

8elw7D'sLawofNiaiPrii]8»2y.,  10  00 
Sergeant's  OoostitotioDal  Law,.  8  00 
Seigean^s  Ooost'l  Law,  2d  ed.,  4  00 
Sergeaot^s  Land  Laws  of  Pena,  2  60 
Sergeant  on  the  Law  of  Foreign 

Attachmeotk 3  00 

Scigemt  00  the  Mechanics*  Lien 

Law  of  Pennsylyania,. ...  1  26 
Smith  on  the  Law  of  Master  and 

Servant^ 8  00 

Smith's  Ohanoery  Practice,  2  ▼.  6  00 
Smith  oo  the  Law  of  Oontracts,  8  60 
Smith's  Leading  Cases,  2  toIs, 

new  edition, 11  00 

fimith*s  Commentaries  on  Stat- 
ute and  Conatitotional  Law,  6  00 
Smith  on  Execotory  Interests,.  8  60 
Southard's  N.  J.  Reports,  2  toU,  8  00 
SpeDoe*s  Equitable  Jurisdiction, 

2TolflL, 9  00 

Starkieoo  Slander,  2  vols,  in  one,  6  00 
StarUe  on  the  Law  of  £?idence, 

8Tola., U  00 

Stephen  oo  Pleading  in  Ciyil 

Actions, 8  00 

Stepheo's  Law  of  Nisi  Prius, 

8  Tols., 16  00 

Stepheo's  Commentaries  oo  the 

Laws  of  England,  4  ToU,..  12  00 
Story's  TVeatise  oo  the  Law  of 

Oontracts,  8d  edition, 6  60 

Story's  Treatise  on  the  Law  of 

Sales, 4  60 

Story's  Commentaries  on  Ageo- 

or,  4th  edition 6  00 

Story^  Commeotaries  oo  Bail- 

meots»  6th  editioo, 6  00 

Story's  Commeotaries  oo  Bills 

of  Exchange,  2d  editioo, . .  6  60 
Story's  Commeotaries  oo  the 

Cooilict  of  Laws,  4th  ed,. .  6  60 
Story's  Coomieotaries   oo  the 

CoostitotioD,2ded.,2  vols.,  7  60 
Stoiy's  Comm.  oo  Equity  Juris- 

pnideooe,  2  to1&,  6th  ed^ .  11  00 
Story's  Coomieotaries  on  Equity 

Pleadings,  6th  editioo,. ...  6  00 
Story's  Commeotaries  oo  Part- 

Dttihip^  8d  edition, 6  60 


Stoiy's  Commeotaries  oo  Pko- 

missoiy  Notes,  8d  edition,.  $6  6 

Story  oo  the  0008*0,  (abridged,)  8  Oi 

Sugdeo  00  Yeodors  and  Pur- 
chasers of  Estates,  2  toU,.  1 0  00 

SugdenonPower8,2ToliLinone,  8  00 

T. 

Tate's  Analytioal  Digest  of  Vir- 
ginia &eport^  2  Tols.,. ...     10  00 

Tate's  American  Form  Book,. .       1  26 

TayWs  Landlord  and  Tenant^ 

new  edition, «...      6  00 

Thornton 00 CooTeyancing,....      4  60 

Tidd's  Practice,  by  Fhmds  J. 

Troubat,  2  vols., 9  00 

Tillioghast's  Forms  and  Prooe. 

deots,. 4  00 

Troubat  A  Halej^s  Peoo.  Prac- 
tice, oew  editioo,  2  Tola^. .     12  00 

Troubat  00  LimitedPartBenhip,      6  00 

F. 

doited  States  Statotes  atljuge, 
(a  complete  Synoptical  In- 
dez  to  the,)  iodudiog  those 
of  the  81  St  Congress^  royal 
8vo^  10  Tols., 80  00 

United  States  Digest,  to  1861, 

14  vols,  royal  8^0., 78  00 

United  Stotes  Equity  Digest^  % 

vols,  royal  Syo^ 12  00 

United  States  Criminal  LaWi  by 

Judge  Lewis, 6  00 

V. 

Yattel's  Law  of  NatioDs,  notea 

byChitty. 4  00 

Virginia  Criminal  Cases, 6  00 

W. 

Walker's  American  Law,. 6  00 

Walker's  Form  Book, 4  00 

Wallace's  Circuit  Court  Reports,  8  60 

Warren's  Law  Studies, 8  60 

Wentworth  on  Execoton, 2  00 

Wharton's  Digest  of  Pennsyl- 
vania Reports,  2  vols.,. ...  18  00 
Wharton'sAmericanCrimlLaw,  7  00 
Wharton's  Precedents  of  lodiet- 

ment^. 6  00 

Wheaton's  Law  of  Nations, ...  6  00 
Wheeler's  New- York.  Criminal 

Cases,  8  vols., 12  00 

Wigram  on  the  Law  of  DIsc't,.  8  00 

Williams  on  Executors,  2  ▼ola,  10  00 

Wills  on  Circumstantial  Ev.,...  160 
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